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BY FILED MEMORANDUM OPINION 


No. S-91-788: Prince v. Lamplot. Affirmed. Caporale, J. 
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CUMULATIVE LIST OF CASES 
DISPOSED OF WITHOUT OPINION 


No. S-89-015: In re S.I.D. No. 151. Motion of appellant to 
lift bankruptcy stay and dismiss appeal sustained. Bankruptcy 
stay lifted; appeal dismissed. 

No. S-91-818: State on behalf of Slattery v. Green. 
Stipulation allowed; appeal dismissed. 

No. S-92-077: Rhodes y. Laux. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. S-92-350: Hammerstrom v. Hammerstrom. It not being 
the office of an order nunc pro tunc to change or revise an 
earlier order, and the court below lacking jurisdiction to enter 
such an order during pendency of cause in this court, appeal is 
dismissed for want of jurisdiction. 

No. S-92-660: Higher Educ. Assistance Found. v. Abbott. 
Appeal dismissed. See Rule 7A(2). 

No. A-92-912: State vy. Curry. Cause remanded to Court of 
Appeals for further consideration in light of Lindsay Ins. 
Agency v. Mead, 244 Neb. 645, 508 N.W.2d 820 (1993). 

No. A-92-913: State v. Curry. Cause remanded to Court of 
Appeals for further consideration in light of Lindsay Ins. 
Agency v. Mead, 244 Neb. 645, 508 N.W.2d 820 (1993). 

No. A-92-914: State v. Curry. Cause remanded to Court of 
Appeals for further consideration in light of Lindsay Ins. 
Agency v. Mead, 244 Neb. 645, 508 N.W.2d 820 (1993). 

No. S-92-921: State v. Boppre. Cause having not been 
shown, appeal dismissed. 

No. S-92-1104: State v. Dixon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. S-93-028: Miller v. Conrad. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). re 
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xxii CASES DISPOSED OF WITHOUT OPINION 


No. S-93-086: State v. Kennedy. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. S-93-117: Simmons, Olsen, Ediger & Selzer, P.C. v. 
County Bd. of Morrill Cty. The district court having lacked 
jurisdiction to entertain the purported appeal of the plaintiff, 
Simmons, Olsen, Ediger & Selzer, P.C., from the action of the 
defendants, County Board of Morrill County et al., the appeal 
to this court is hereby dismissed for lack of jurisdiction. 

No. S-93-142: Nebraska Foundation for Boys Sky Ranch v. 
Department of Revenue. Appeal dismissed. See Rule 7A(2). 

No. S-93-381: State v. Purcell. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. S-93-520: State v. Jacob. There being no constitutional 
requirement that defendant’s double jeopardy claim be 
reviewed at this point in the proceedings, and defendant’s 
purported “Amended Plea in Bar” not constituting a plea in 
bar as contemplated by Neb. Rev. Stat. § 29-1817 (Reissue 
1989), defendant has attempted to appeal from a nonfinal, 
nonappealable interlocutory order. Plaintiff’s motion for 
summary dismissal is therefore sustained, and defendant’s 
appeal is hereby dismissed. 

No. S-93-559: State ex rel. NSBA v. Campbell. By order of 
the court, William H. Campbell reinstated as a member of the 
Nebraska State Bar Association. 

No. S-93-791: Bill v. O’Hara. The transcript failing to 
contain the pleadings on which the order appealed from is 
predicated, the appeal is dismissed for want of jurisdiction. See 
Neb. Ct. R. of Prac. 4A(1)(a) and 7A(2) (rev. 1992). 


CUMULATIVE LIST OF CASES 
ON PETITION FOR FURTHER REVIEW 


No. A-91-299: Murrish v. Burkey, 3 NCA 119 (1993). 
Petition of appellee for further review overruled on October 20, 
1993. 

No. A-91-437: Adams v. Adams, 3 NCA 352 (1993). Petition 
of appellee for further review overruled on October 20, 1993. 

No. A-91-623: Mitchell v. Shallenberger, 4 NCA 605 (1993). 
Petition of appellant for further review overruled on November 
10, 1993. 

No. A-91-624: Woods v. Shallenberger, 4 NCA 605 (1993). 
Petition of appellant for further review overruled on November 
10, 1993. . 

No. A-91-665: Brauer v. Magdanz, 4 NCA 1 (1993). Petition 
of appellant for further review overruled on August 25, 1993. 

No. S-91-747: Plambeck v. Union Pacific RR. Co. Petition 
of appellant for further review sustained on September 9, 1993. 

No. S-91-826: Hicklin v. Hicklin, 3 NCA 805 (1993). Petition 
of appellee for further review sustained on August 18, 1993. 

No. A-91-836: State v. Owen, 4 NCA 382 (1993). Petition of 
appellant for further review overruled on January 12, 1994. 

No. A-91-836: State v. Owen, 4 NCA 382 (1993). Petition of 
appellee for further review overruled on January 12, 1994. 

No. A-91-908: State v. One 1986 Toyota 4-Runner, 4 NCA 
672 (1993). Petition of appellant for further review overruled 
for lack of jurisdiction on October 20, 1993. 

No. A-91-971: Coran v. Board of Regents, 3 NCA 967 
(1993). Petition of appellant for further review overruled on 
September 9, 1993. 

No. A-91-995: Eggers Personnel, Inc. v. Hawbaker. Petition 
of appellant for further review overruled on October 6, 1993. 

No. A-91-1014: Keating v. Wiese, 3 NCA 882 (1993). 
Petition of appellee for further review overruled on September 
9, 1993. 
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XXiV PETITION FOR FURTHER REVIEW 


No. A-91-1023: Christen v. Christen, 4 NCA 132 (1993). 
Petition of appellant for further review overruled on October 
20, 1993. 

No. A-91-1125: Wisnieski v. Rolf, 93 NCA No. 42. Petition 
of appellant for further review overruled on December 15, 
1993. 

No. A-91-1125: Wisnieski v. Rolf, 93 NCA No. 42. Petition 
of appellee for further review overruled on December 15, 1993. 

No. S-91-1142: Novak v. Novak, 2 Neb. App. 21 (1993). 
Petition of appellant for further review sustained on November 
17, 1993. 

No. S-91-1155: Macholan v. Wynegar. Petition of appellant 
for further review sustained on October 20, 1993. 

No. S-91-1159: State on behalf of Matchett v. Dunkle, 3 
NCA 912 (1993). Petition of appellee for further review 
sustained on question of retroactive child support in paternity 
actions only on August 25, 1993. 

No. A-91-1177: Rosenberry v. Rosenberry. Petition of 
appellee for further review overruled on December 8, 1993. 

No. A-91-1178: State v. One 1986 Mercury Lynx, 4 NCA 675 
(1993). Petition of appellant for further review overruled on 
November 10, 1993. 

No. A-91-1233: Brown v. Hansen, 4 NCA 164 (1993). 
Petition of appellee for further review overruled on October 6, 
1993. 

No. S-91-1242: Rohde v. Farmers Alliance Mut. Ins. Co., 4 
NCA 69 (1993). Petition of appellant for further review 
sustained on September 9, 1993. 

No. A-91-1245: Vogel v. Bartels, 4 NCA 472 (1993). Petition 
of appellant for further review overruled on October 6, 1993. 

No. S-91-1247: Morgan v. Morgan, 93 NCA No. 42. Petition 
of appellee for further review sustained on December 15, 1993. 

No. A-91-1249: Mitchell v. Caldwell, 4 NCA 176 (1993). 
Petition of appellant for further review overruled on October 6, 
1993. 

No. A-92-005: Bauermeister v. Bauermeister. Petition of 
appellant for further review overruled on September 9, 1993. 

No. A-92-020: Coates v. Coates, 93 NCA No. 38. Petition of 
appellant for further review overruled on December 8, 1993. 


PETITION FOR FURTHER REVIEW XXV 


No. A-92-036: Shkoltnick v. American Family Mut. Ins. Co., 
2 Neb. App. 61 (1993). Petition of appellant for further review 
overruled on November 17, 1993. 

No. S-92-038: In re Application of Jantzen, 4 NCA 279 
(1993). Petition of appellant for further review sustained on 
September 15, 1993. 

No. A-92-039: Association of Commonwealth Claimants v. 
Hake, 2 Neb. App. 123 (1993). Petition of appellant for further 
review overruled on January 12, 1994. 

No. A-92-041: City of Omaha v. Wade, 4 NCA 736 (1993). 
Petition of appellant for further review overruled on October 
27, 1993. 

No. S-92-043: Stuthman v. Stuthman, 2 Neb. App. 173 
(1993). Petition of appellee for further review sustained on 
December 22, 1993. 

No. A-92-067: Lawrence v. Ellsworth, 93 NCA No. 39. 
Petition of appellee for further review overruled on December 
22, 1993. 

No. S-92-092: Knaub v. Knaub, 4 NCA 638 (1993). Petition 
of appellee Michael Knaub and appellant for further review 
sustained on October 20, 1993. 

No. A-92-116: Venditte v. Civil Serv. Comm., 93 NCA No. 
40. Petition of appellant for further review “overruled on 
December 29, 1993. 

No. S-92-183: State v. Wordekemper, 3 NCA 256 (1993). 
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No. A-92-790: McCarty v. McCarty, 3 NCA 1022 (1993). 
Petition of appellant for further review overruled on August 
25, 1993. 
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Sweet, Morrow, Poppe & Otte, P.C., for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


SHANAHAN, J. 

Karen D. Dunning appeals from the judgment of the district 
court for Lancaster County which found her in contempt and 
levied a fine for willful violation of a noncompetition provision 
contained in a property settlement agreement incorporated into 
the decree dissolving Dunning’s marriage to Mark H. Tallman. 


BACKGROUND 

Karen Dunning and Mark Tallman were married January 9, 
1982. In 1983, Tallman and others founded Data Source Media, 
Inc. (DSM), a retailer of computer supplies. In September 
1984, Dunning left her job as a salesperson with IBM, acquired 
51 percent of DSM’s capital stock, and became DSM’s 
president. As DSM’s chief executive officer, Dunning operated 
DSM until November 1988, during which time DSM’s annual 
sales increased from $270,000 in 1984 to about $2 million in 
1987. 

At Dunning’s request, Tallman left DSM in February 1988. 
Because the pair were experiencing marital problems, Dunning 
filed for a divorce and, in May 1988, began living with Bruce 
Christensen, DSM’s marketing manager. 

In November 1988, Dunning and Tallman signed a property 
settlement agreement which provided, among other things, that 
Tallman would buy Dunning’s shares of DSM stock for 
$400,000 and that Dunning would not compete with DSM for 2 
years, in accordance with a noncompetition provision in the 
settlement agreement: 
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[Dunning] agrees not to sell or supervise others selling or 
cooperate, encourage or in any manner be involved with 
any firm or person in the selling to cumtomers [sic] located 
in the State of Nebraska or the State of lowa of computer 
and word processing supplies and other products 
normally and regularly sold by Data Source Media, Inc. 
(excluding stock paper and forms) for a period of two (2) 
years following the entry of the Decree. 
The district court examined the terms of the property 
settlement agreement and, in view of relevant evidence 
presented to the court, found that the agreement’s provisions 
were “reasonable, just and not unconscionable as to either of 
the parties.” The court then approved the property settlement 
agreement and incorporated all the agreement’s provisions into 
the dissolution decree entered on November 22, 1988. No 
appeal was taken from the dissolution decree, which, therefore, 
became final 6 months later. See Neb. Rev. Stat. § 42-372 
(Reissue 1988). 

In December 1988, Dunning began a new business venture 
with Christensen. As a part of this venture, Dunning formed a 
corporation named “Computer Products, Inc.” (CP), and 
Christensen with another incorporated a business called 
Business Media, Inc. (BMI). Both CP and BMI were Nebraska 
corporations. The same lawyer who handled the incorporations 
of CP and BMI also advised Dunning and Christensen about 
Dunning’s business activities in reference to the noncompetition 
provision in the dissolution decree. The lawyer told Dunning 
and Christensen that if any question arose regarding Dunning’s 
activities in relation to the noncompetition agreement, Dunning 
should return to court for a determination whether Dunning’s 
activity violated the noncompetition provision. 

Christensen proceeded to operate BMI from an office in 
Lincoln, Nebraska, and sold retail computer supplies in direct 
competition with DSM. Meanwhile, Dunning operated CP, 
which did not retail computer supplies in Nebraska or Iowa, but 
did rent an office in Kansas for the purpose of selling retail 
computer supplies in that state. However, Dunning did not keep 
any of CP’s business records at the Kansas office, and phone 
calls to that office were automatically forwarded to BMI’s 
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office in Lincoln. 

In large part, CP’s operations consisted of shipping 
wholesale computer supplies from a Kansas warehouse to BMI 
in Lincoln, although CP, at BMI’s request, shipped 
merchandise directly to BMI’s customers in Nebraska and 
Iowa. On one occasion, Dunning, acting for CP, sold 
merchandise to Mutual of Omaha (Mutual), a customer to 
which Dunning had personally made sales while she was at 
DSM. When Tallman learned of this sale, he notified Dunning 
that she had breached the noncompetition agreement. Dunning 
canceled the Mutual sale, but directed Mutual’s purchasing 
agent to Christensen at BMI, where Mutual purchased the 
merchandise. 

Dunning also personally trained a salesperson for BMI. 
During one meeting, Dunning showed BMI’s prospective 
salesperson a DSM sales brochure and told the trainee that the 
trainee salesperson would be selling BMI products identical to 
those described in. the DSM brochure. Additionally, during a 
training session Dunning said that “she [Dunning] really 
shouldn’t be doing this” because training a salesperson to 
compete directly with DSM _ was prohibited by the 
noncompetition agreement signed by Dunning in the 
proceedings for her divorce from Tallman. 

On March 24, 1989, Tallman filed an “Application for an 
Order to Show Cause” in the district court for Lancaster 
County, requesting that Dunning state why she should not be 
held in contempt for willful violation of the noncompetition 
agreement. Also, Tallman requested that if Dunning was 
adjudged in contempt, the court “extend the term of the 
[noncompetition agreement] for an additional two years due to 
[Dunning’s] failure to comply with the terms and provisions of 
the [noncompetition agreement].” Responding to the order to 
show cause, Dunning denied any violation of the 
noncompetition agreement. 

In accordance with Tallman’s motion based on the finality of 
the dissolution decree, the district court ruled that Dunning 
could not raise the question of reasonableness concerning the 
noncompetition provision in the settlement agreement, since 
the court, in its dissolution decree, had determined that the 
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settlement agreement and all its provisions were reasonable and 
incorporated the agreement into the decree. After a trial 
conducted under the rules of civil procedure, the district court 
found that Dunning was in contempt of court because she 
“willfully and contumaciously” violated the noncompetition 
agreement and fined her $20,000. However, the court set out a 
“purge plan” whereby Dunning could purge herself of 
contempt and eliminate the fine by complying with the terms of 
the noncompetition agreement for a period “up to and inclusive 
of November 21, 1991,” although the noncompetition 
agreement, by its own terms, would expire on November 22, 
1990. The court also ordered Dunning to pay the costs of the 
contempt proceedings, including a $5,000 attorney fee for 
Tallman’s lawyer. Finally, the court stated that “[t]his sentence 
is coercive rather than punitive in nature.” When Dunning 
notified the court that she rejected the purge plan, the court, on 
November 20, made the $20,000 fine an unconditional and 
final judgment. 


ASSIGNMENTS OF ERROR 

Dunning contends the district court erred (1) by finding that 
Dunning willfully violated the noncompetition provision in the 
court-approved settlement agreement; (2) by imposing a 
punitive fine against Dunning in a civil contempt proceeding; 
(3) by ordering that Dunning could purge her contempt and 
exonerate herself from the fine by agreeing to extend the 
noncompetition agreement for an additional 1 year beyond the 
term specified in the original agreement; (4) in striking 
Dunning’s “public policy defense,” which questioned the 
reasonableness of the noncompetition agreement; (5) by 
imposing an excessive fine; and (6) in awarding an attorney fee 
in acivil contempt proceeding. 

On cross-appeal, Tallman argues that the district court (1) 
abused its discretion by awarding an inadequate attorney fee 
for Tallman’s lawyer and (2) abused its discretion and erred, asa 
matter of law, by imposing a fine that was insufficient to 
compel Dunning’s compliance with the noncompetition 
agreement. 
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JURISDICTION 

“Inthe absence of a final judgment or final order in the court 
from which an appeal is taken, an appellate court acquires no 
jurisdiction.” Schaad v. Simms, 240 Neb. 758, 759, 484 N.W.2d 
474, 475 (1992). A final judgment or order determines a 
substantial right of a party to an action. See id. An order 
imposing a coercive sanction in a civil contempt proceeding is 
not a final order because the coercive order is “always subject to 
modification by the contemner’s conduct.” Jn re Contempt of 
Liles, 216 Neb. 531, 534, 344 N.W.2d 626, 629 (1984). Although 
Dunning’s appeal arises from a proceeding initiated concerning 
civil contempt, Dunning has appealed from an unconditional 
judgment, namely, the fine of $20,000, which is a final order 
and is, therefore, appealable. See Neb. Rev. Stat. § 25-1902 
(Reissue 1989) (definition of “final order”). 


DUNNING’S NONCOMPLIANCE WITH 
THE DIVORCE DECREE 

Dunning contends that the trial court erred in finding that 
she willfully violated the noncompetition provision of the 
property settlement agreement. 

According to Neb. Rev. Stat. § 25-2121 (Reissue 1989): 
“Every court of record shall have power to punish by fine and 
imprisonment, or by either, as for criminal contempt, persons 
guilty of . . . (3) willful disobedience of or resistance willfully 
offered to any .. . order of said court ... .” For purposes of 
§ 25-2121, “ ‘willful’ means the violation was committed 
intentionally, with knowledge that the act was in violation of the 
court order.” In re Contempt of Sileven, 219 Neb. 34, 38, 361 
N.W.2d 189, 192 (1985). 

A final judgment or order in a contempt proceeding is 
reviewed in the same manner as a criminal case. See, Curtis v. 
Millard School Dist. No. 17, 217 Neb. 502, 349 N.W.2d 379 
(1984); In re Contempt of Liles, 217 Neb. 414, 349 N.W.2d 377 
(1984); Gentle v. Pantel Realty Co., 120 Neb. 630, 234 N.W. 
574 (1931). A defendant’s contempt must be established by 
proof beyond a reasonable doubt. See, State ex rel. Kandt v. 
North Platte Baptist Church, 225 Neb. 657, 407 N.W.2d 747 
(1987); In re Contempt of Liles, 217 Neb. 414, 349 N.W.2d 377 
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(1984). 

An appellate court, examining a final judgment or order ina 
contempt proceeding, reviews for errors appearing on the 
record. See, Neb. Rev. Stat. § 25-1911 (Cum. Supp. 1992); 
Curtis v. Millard School Dist. No. 17, supra; In re Contempt of 
Liles, 217 Neb. 414, 349 N.W.2d 377 (1984). Consequently, a 
trial court’s factual finding in a contempt proceeding will be 
upheld on appeal unless the finding is clearly erroneous. See, 
State v. Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990) 
(standard of review for anonjury criminal case); State v. Wood, 
220 Neb. 388, 370 N.W.2d 133 (1985); State v. Craig, 219 Neb. 
70, 361 N.W.2d 206 (1985). 

The record in Dunning’s case contains evidence sufficient to 
sustain the district court’s finding that Dunning willfully 
violated the noncompetition agreement, both by shipping 
merchandise directly to BMI’s customers in Nebraska and Iowa 
and by training a BMI salesperson for competition with DSM. 
Consequently, we cannot say that the district court was clearly 
erroneous in its finding, beyond a reasonable doubt, that 
Dunning willfully violated the noncompetition agreement. 


THE $20,000 FINE 
Dunning maintains that the district court lacked the power to 
impose a $20,000 fine in a civil contempt proceeding. 
In In re Contempt of Sileven, 219 Neb. at 37, 361 N.W.2d at 
192, this court stated: 

A sentence in a prosecution for contempt, except that 
committed in open court, which is wholly punitive, may 
properly be imposed only in proceedings instituted and 
tried as for criminal contempt. In such proceedings the 
accused is entitled to due process of law and is presumed to 
be innocent, cannot be compelled to testify against himself 
or herself, and must be advised of the nature of the 
charges. Cooke v. United States, 267 U.S. 517, 45 S. Ct. 
390, 86 L. Ed. 767 (1925); Gompers v. Bucks Stove & 
Range Co.[, 221 U.S. 418, 31 S. Ct. 492, 55 L. Ed. 797 
(1911)}]. A criminal sanction is invalid if imposed in a 
proceeding that is instituted and tried as a civil contempt. 
Southern Railway Company v. Lanham{, 403 F.2d 119 
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(Sth Cir. 1968)]. 

The district court’s characterization that the proceedings 
against Dunning were “coercive” for civil contempt rather than 
“punitive” for criminal contempt does not determine the 
nature of the proceedings. The character, nature, or purpose of 
a contempt proceeding is determined by the procedure used ina 
trial to determine whether there is contempt and the sanction 
imposed. See State ex rel. Kandt vy. North Platte Baptist 
Church, 219 Neb. 694, 365 N.W.2d 813 (1985). See, also, 
Skillitani vy. United States, 384 U.S. 364, 86S. Ct. 1531, 16 L. 
Ed. 2d 622 (1966) (a sanction imposed, rather than a trial 
court’s characterization of the proceeding, distinguishes civil 
contempt from criminal contempt). A civil contempt 
proceeding is primarily coercive because a contemnor, through 
compliance with a court’s order, is able to avoid punishment for 
noncompliance with the court’s order. However, a criminal 
contempt proceeding is primarily punitive because a court 
imposes an unconditional sentence to punish the contemnor for 
disrespecting the court’s dignity or disobeying the court’s order. 
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991); 
State ex rel. Kandt v. North Platte Baptist Church, 219 Neb. 
694, 365 N.W.2d 813 (1985); In re Contempt of Sileven, 219 
Neb. 34, 361 N.W.2d 189 (1985); Jn re Contempt of Liles, 216 
Neb. 531, 344.N. W.2d 626 (1984); McFarland v. State, 165 Neb. 
487, 86 N.W.2d 182 (1957). 

In a civil contempt proceeding, a fine is an appropriate 
sanction to coerce a contemnor’s compliance with a valid order, 
so long as the contemnor, by complying with the order, may 
avoid the fine. Hicks v. Feiock, 485 U.S. 624, 108 S. Ct. 1423, 
99 L. Ed. 2d 721 (1988). As the U.S. Supreme Court noted in 
Penfield Co. v. S. E. C., 330 U.S. 585, 590, 67S. Ct. 918, 91 L. 
Ed. 1117 (1947), “[o]ne who is fined, unless by a day certain he 
[complies with the order] has it in his power to avoid any 
penalty.” Thus, in Latrobe Steel Co. v. United Steelworkers, 
Etc., 545 F.2d 1336 (3d Cir. 1976), the court held that a $10,000 

_ fine which could be avoided if the contemnors complied with 
the district court’s order was civil in nature. See, also, Bagwell 
v. International Union, UMWA, 244 Va. 463, 423 S.E.2d 
349 (1992) (a $100,000 fine for each violent violation of 
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injunction and $20,000 for each nonviolent violation was 
allowable in a civil proceeding because the fine could be 
avoided by compliance with the injunction); Labor Relations 
Commission v. Fall River Educators’ Association, 382 Mass. 
465, 416 N.E.2d 1340 (1981) (a fine imposed for each day’s 
continued contempt is appropriate in a civil proceeding despite 
the fine’s punitive quality because the fine’s primary objective 
was to compel compliance with a court’s order). 

However, an unconditional fine which the contemnor is not 
allowed to avoid by compliance with a court’s order is 
impermissible in a civil contempt proceeding because the fine 
“ © “operates not as a remedy coercive in its nature, but solely as 
punishment for the completed act of disobedience.” ’ ” In re 
Contempt of Sileven, 219 Neb. at 37, 361 N.W.2d at 191 
(quoting Southern Railway Company v. Lanham, 403 F.2d 119 
(Sth Cir. 1968)). See, also, State ex rel. Collins v. Beister, 227 
Neb. 829, 420 N.W.2d 309 (1988) (unconditional $50 fine was a 
sanction for criminal contempt); Penfield Co. v. S. E. C., supra 
(an unconditional fine is a sanction for criminal contempt). 

In the present case, the district court’s imposition of a fine 
was not necessarily a sanction for criminal contempt because 
the fine could be avoided by Dunning’s compliance with the 
judicially extended noncompetition agreement. Therefore, if 
we assume for the moment that the district court was 
empowered to extend the noncompetition agreement for an 
additional year, the district court’s imposition of a fine was a 
proper sanction. Moreover, the fine, as a result of Dunning’s 
decision not to comply with the court-extended noncompetition 
provision, did not necessarily transform an otherwise coercive 
civil sanction into a criminal penalty. As stated in Hoffman, 
Etc. v. Beer Drivers & Salesmen’s, Etc., 536 F.2d 1268, 1273 
(9th Cir. 1976): 

[I]nevitably, wherever a compliance fine is assessed and an 
opportunity given to purge, the failure to purge will bring 
about a due date. The due date occurs because the actor 
has failed to use the key to the jail which the court 
provided. [Citation omitted.] The occurrence of the due 
date does not transform civil proceedings, whose sole aim 
is to secure compliance, into a criminal proceeding. Were 
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it otherwise, compliance with laws or orders could never 

be brought about by fines in civil contempt proceedings. 

Always the final order requiring payment will follow the 

act or omission which constitutes the failure to purge. 
Accord Roe v. Operation Rescue, 920 F.2d 213 (3d Cir. 1990) (a 
fine or prison sentence as a civil sanction may be conditioned on 
a defendant’s action specifically designed to effect compliance 
with a court’s order). Therefore, if the district court had the 
power to extend the noncompetition provision in the 
Dunning-Tallman property settlement agreement, a fine was 
permissible as a sanction for civil contempt. 


JUDICIAL EXTENSION OFA 
NONCOMPETITION PROVISION 

Dunning asserts that the district court erred by imposing a 
fine for civil contempt because she was able to purge her 
contempt only by compliance with the judicially extended 
noncompetition provision. 

Courts in several jurisdictions have utilized equitable power 
to extend a contractual noncompetition provision for a period 
beyond the agreed term when a party has violated the 
noncompetition provision. Courts have reasoned that when 
one party has violated the noncompetition agreement during 
the prohibitory period, the other party is entitled to an 
extension of the agreement for a period equal to the duration of 
the breach so that the complying and injured party may be 
granted adequate equitable relief and made whole. See, Levitt 
Corp. v. Levitt, 593 F.2d 463 (2d Cir. 1979); American Eutectic 
Weld. Alloys Sales Co., Inc. v. Rodriguez, 480 F.2d 223 (1st Cir. 
1973); Premier Industrial Corp. v. Texas Industrial Fastener 
Co., 450 F.2d 444 (Sth Cir. 1971); Cherne Indus., Inc. v. 
Grounds & Associates, 278 N.W.2d 81 (Minn. 1979); Medx, 
Inc. v. Ranger, 788 F. Supp. 288 (E.D. La. 1992). 

In Kasparek v. May, 174 Neb. 732, 741, 119N.W.2d 512, 519 
(1963), this court, considering whether a trial court properly 
struck all allegations of damages in a civil contempt proceeding, 
stated: 

In some jurisdictions, a fine may be imposed for the 
indemnification of the person who has been damaged by 
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the failure to perform. We are not in accord with these 
holdings, and state that indemnity for damages cannot be 
secured in a contempt proceeding. . . . If Kasparek 
suffered . . . damages, his remedy is an action at law for 
the subsequent damage. Civil contempt is available to 
enforce the decree actually rendered, not to afford a 
remedy for the recovery of subsequent damage. 

Thus, in Kasparek, this court held that indemnification by 
an award of damages is unavailable in a contempt proceeding. 
In the present case, and analogous to Kasparek, Tallman 
requested and obtained a judicial extension of the term for 
noncompetition prescribed by the agreement incorporated into 
the Dunning-Tallman dissolution decree, although the term was 
extended as a condition for Dunning’s purge of her contempt. 
Because an award of damages is unavailable in a civil contempt 
proceeding, see Kasparek, then, under the Kasparek rationale, 
_a civil contempt proceeding cannot be the means to afford 
equitable relief to a party. Thus, without deciding whether an 
equity court is empowered to extend a noncompetition 
provision on breach of the provision, we hold that in imposing a 
sanction for civil contempt, a court cannot use, as arequisite to 
purge contempt, a condition that, if fulfilled for compliance 
with acourt’s order, affords equitable relief to a party. 

Although Tallman may have sought some type of relief 
available as a remedy in a civil action, such as injunctive relief, 
damages, or both an injunction and damages, Tallman elected 
to proceed against Dunning for her contempt in violating the 
noncompetition provision. Because he elected to proceed 
against Dunning for contempt, sanctions against Dunning are 
restricted to the sanctions permissible in a civil contempt 
proceeding. However, the trial court lacked jurisdiction or 
power to require that Dunning comply with the judicially 
extended noncompetition provision as a means to avoid the 
$20,000 fine. Thus, as conduct required to avoid the fine for 
civil contempt, Dunning’s compliance with the judicially 
extended noncompetition provision was an impermissible 
means to compel obedience to the dissolution decree 
and its incorporated noncompetition provision. When the 
impermissible condition to avoid the fine is removed from the 
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sanction imposed by the trial court, Dunning is left facing an 
unconditional fine for civil contempt without any means to 
purge herself of contempt. At that point, the imposed fine 
became punitive rather than coercive and, as such, was an 
impermissible sanction for civil contempt. If Dunning is to be 
punished by an unconditional fine as a penalty, proceedings are 
available to punish constructive contempt for disobedience of a 
judicial order. See, McFarland v. State, 172 Neb. 251, 109 
N.W.2d 397 (1961); Leeman vy. Vocelka, 149 Neb. 702, 32 
N.W.2d 274 (1948); Kopp v. State, 124 Neb. 363, 246 N.W. 718 
(1933). 

In view of the foregoing, we reverse the district court’s 
judgment which imposed a fine on Dunning for her civil 
contempt. , 


DUNNING’S PUBLIC POLICY DEFENSE 

According to Dunning, the district court erred by 
disallowing her “public policy defense” based on Neb. Rev. 
Stat. § 59-801 (Reissue 1988): “Every contract, combination in 
the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce, within this state, is hereby declared to be 
illegal. . . .” See, also, Stanford Motor Co. v. Westman, 151 
Neb. 850, 39 N.W.2d 841 (1949); Swingle & Co. v. Reynolds, 
140 Neb. 693, 1 N. W.2d 307 (1941). 

In her appellate brief, Dunning makes it clear that she is 
complaining about the district court’s decision not to reexamine 
the enforceability of the noncompetition agreement. As noted, 
the Dunning-Tallman dissolution decree had become final 
before the trial on the allegation of Dunning’s contempt. 
Because the dissolution decree contains a specific adjudication 
that all provisions of the property settlement were fair to the 
parties, prior judicial determination was res judicata in 
reference to reasonableness of the noncompetition provision. 

The doctrine of res judicata is based on the principle 
that a final judgment on the merits by a court of 
competent jurisdiction is conclusive upon the parties in 
any later litigation involving the same cause of action. ... 

Res judicata is founded on a policy favoring 
termination of an action by preclusion or prevention of 


DUNNING v. TALLMAN 13 
Cite as 244 Neb. 1 


subsequent litigation on the same cause. 
NC+ Hybrids v. Growers Seed Assn., 228 Neb. 306, 310-11, 
422 N.W.2d 542, 545 (1988). Accord, In re Estate of Watkins, 
ante p. 583, 501 N.W.2d 292 (1993); Ballard v. Giltner Pub. 
Sch. , 241 Neb. 970, 492 N.W.2d 855 (1992). 


ATTORNEY FEE AND COSTS 

Dunning contends that the district court lacked authority to 
assess an attorney fee as part of the costs and that the district 
court abused its discretion concerning the attorney fee 
awarded. 

“In Nebraska, the general rule is that an attorney fee may be 
recovered only when authorized by statute, or when a 
recognized and accepted uniform course of procedure allows 
recovery of an attorney fee.’ Chambers-Dobson, Inc. v. 
Squier, 238 Neb. 748, 765, 472 N.W.2d 391, 402 (1991). Accord 
Young v. Dodge Cty. Bd. of Supervisors, 242 Neb. 1, 493 
N.W.2d 160 (1992). 

Neb. Rev. Stat. § 42-370 (Reissue 1988) states: “Nothing in 
sections 42-347 to 42-379 shall prohibit a party from initiating 
contempt proceedings. Costs, including a reasonable attorney’s 
fee, may be taxed against a party found to be in contempt.” 
Neb. Rev. Stat. §§ 42-347 to 42-379 (Reissue 1988) pertain 
generally to support, alimony, and disposition of marital 
property. Furthermore, in Kasparek v. May, 174 Neb. 732, 119 
N.W.2d 512 (1963), which antedates the 1972 enactment of 
§ 42-370, this court considered assessment of costs in a civil 
contempt proceeding. Although the Kasparek court disallowed 
an award for damages in a contempt proceeding, the court 
distinguished a damages award from the question of costs and 
expenses in a civil contempt proceeding and held that “costs 
and expenses incurred by an injured party may be recovered in 
the contempt proceedings from the contemner.” 174 Neb. at 
741, 119 N.W.2d at 519. Therefore, in a civil contempt 
proceeding, costs, including a reasonable attorney fee, may be 
assessed against a contemnor. 

“When an attorney fee is authorized, the amount of the fee is 
addressed to the discretion of the trial court, whose ruling will 
not be disturbed on appeal in the absence of an abuse of 
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discretion.” Young v. Dodge Cty. Bd. of Supervisors, 242 Neb. 
at 9, 493 N.W.2d at 165. Because the amount of attorney fee 
and costs awarded by the district court is supported by 
sufficient evidence and was not an abuse of discretion, we 
affirm the district court’s judgment assessing costs to Dunning, 
including a fee for Tallman’s lawyer. 


TALLMAN’S CROSS-APPEAL 

In the first assignment of error asserted in his cross-appeal, 
Tallman complains that the district court abused its discretion 
concerning the attorney fee awarded as a part of the costs 
assessed against Dunning. As we have noted in reference to 
Dunning’s challenge to the amount of the attorney fee, a district 
court’s award of an attorney fee will be upheld on appeal in the 
absence of the district court’s abuse of discretion. We find no 
abuse of discretion in the attorney fee awarded for Tallman’s 
lawyer. 

In his second assignment of error, Tallman asserts that the 
fine imposed on Dunning is inadequate to coerce her 
compliance with the noncompetition provision in the property 
settlement agreement between Dunning and Tallman. Because 
we have reversed the fine imposed on Dunning, we need not 
consider Tallman’s assignment of error concerning the amount 
of the fine imposed. 


CONCLUSION 
The district court’s judgment imposing a fine against 
Dunning in a civil contempt proceeding is reversed; however, 
the district court’s findings and judgment of Dunning’s civil 
contempt and its judgment for fees and costs are affirmed. 
AFFIRMED IN PART, AND IN PART REVERSED. 
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DONNELLE GALLION, APPELLANT, V. LEONARD E. WoyYTASSEK 
ETAL., APPELLEES. 
504 N.W.2d 76 


Filed August 13,1993. No.S-91-384. 


Demurrer: Pleadings. In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any reasonable inference from the facts 
alleged, but cannot assume the existence of a fact not alleged, make factual 
findings to aid the pleading, or consider evidence which might be adduced at 
trial. 

Pleadings: Words and Phrases. A statement of facts sufficient to constitute a 
cause of action means a narrative of the events, acts, and things done or omitted 
which show a legal liability of the defendant to the plaintiff. 

Judgments: Demurrer: Appeal and Error. An order sustaining a demurrer will 
be affirmed if any one of the grounds on which it was asserted is well taken. 
Physician and Patient. Generally, a physician’s duty to exercise the required skill 
or standard of care must arise out of the physician-patient relationship. The 
relationship can be said to arise when the physician undertakes treatment of the 
patient. 

Physician and Patient: Pleadings: Proof. The existence of a physician-patient 
relationship is normally a question of fact; however, the party claiming the 
existence of the relationship must allege some facts to show that the relationship 
came into existence. 

Physician and Patient. It is clear that a physician-patient relationship does not 
arise by reason of a court-ordered examination of the physical or mental 
condition of a defendant. 

Trial: Mental Competency. The question of whether a defendant is competent to 
stand trial is one of fact to be determined by the trial court, and the means 
employed in resolving the question are discretionary with the trial court. 
Negligence: Pleadings. The longstanding rule is that to state a cause of action for 
negligence, one must plead facts from which it can be inferred that the defendant 
owed a legal duty to protect the plaintiff from injury, that the defendant failed to 
discharge that duty, and that damage proximately resulted from that failure. 
Physician and Patient: Mental Competency: Actions: Damages: Immunity. A 
psychiatrist who has been directed by a court to evaluate a patient for the 
purposes of determining competency to stand trial is entitled to absolute 
immunity from a suit for damages based on that examination, made within the 
scope of his or her authority and while acting without willfulness, malice, or 
corruption. 

Pleadings: Demurrer. The use of words alone, such as “maliciously,” 
“intentionally,” and “recklessly,” without allegations of fact from which malice 
or corruption may be inferred, is insufficient to allege malice, corruption, or 
intentional wrongdoing in fact. Such words constitute mere legal conclusions. 
Where it is necessary to allege actual corruption, bad motive, or malice in order 
to state a cause of action, there must be an allegation of the ultimate facts from 
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which the conclusion may be inferred in order to withstand a demurrer. 

11. Demurrer: Pleadings. If a demurrer be sustained, the adverse party may amend 
the petition, if the defect can be remedied by way of amendment, with or without 
costs, as the court in its discretion shall direct. 

12. Demurrer: Pleadings: Appeal and Error. Before error can be predicated upon 
the refusal of the court to permit an amendment to a petition after demurrer 
thereto is sustained, the record must show that under the circumstances, the 
ruling of the court was an abuse of discretion. 

13. Demurrer: Pleadings. If there is no reasonable possibility that a cause of action 
can be stated after the sustaining of a demurrer, leave to amend the pleadings 
need not be granted. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Donnelle Gallion, pro se. 


Don Stenberg, Attorney General, and Lynn A. Melson for 
appellees Woytassek and Chung. 


Douglas J. Peterson, of Knudsen, Berkheimer, Richardson 
& Endacott, for appellee Stone. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and LANPHIER, JJ. 


HAastINGs,C.J. 

The plaintiff, Donnelle Gallion, appeals the order of the 
district court sustaining the demurrers of the defendants to 
Gallion’s first amended petition and dismissing that petition. 

Gallion’s consolidated assignments of error allege that the 
court erred in necessarily finding that his petition failed to state 
a cause of action and that the court had no jurisdiction of the 
cause of action, in finding that his petition could not be cured, 
and in finding that his second amended petition was a nullity 
and of no effect. 

This action was brought pursuant to the State Tort Claims 
Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 1987 & Cum. 
Supp. 1990). Gallion filed an amended petition on December 
20, 1990, alleging that the defendants, Leonard E. Woytassek, 
director of the security unit of the Lincoln Regional Center; 
William R. Stone, Jr., consulting clinical psychologist on 
contract with the State of Nebraska; and Chin S. Chung, staff 
psychiatrist at the Lincoln Regional Center, had negligently 
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diagnosed the appellant in regard to his competency to stand 
trial. The amended petition further alleged that Gallion had 
been placed in the Lincoln Regional Center for an examination 
to determine his ability to stand trial on charges of first degree 
assault and use of a weapon in the commission of a felony; that 
Woytassek diagnosed Gallion as suffering from a “ ‘delusional 
(paranoid) disorder of the persecutory type’” and as 
incompetent to stand trial without having complete and 
accurate information with which to formulate a diagnosis with 
reasonable medical certainty; that Stone, in his psychological 
evaluation, cited Lincoln Regional Center records “which he 
says indicates [sic] plaintiff had voiced the view that the judge 
and plaintiff’s attorney ‘are conspiring in some sort of plot’ to 
keep plaintiff in jail because of some theft,” that there exist no 
such records, and that therefore his diagnosis was negligently 
made on the basis of insufficient evidence; that Chung 
“suggested” that Gallion suffered from a psychotic paranoid 
disorder without having performed a full and complete 
psychiatric examination; and that the negligence of all the 
defendants was intentional or willful or done with gross 
carelessness or recklessness. Gallion sought money damages. 

The defendants demurred on the grounds of lack of 
jurisdiction and failure to state facts sufficient to state a cause 
of action. The time within which Gallion was to submit a brief 
in Opposition to the demurrers was extended to March 8, 1991. 
Gallion failed to file a brief, but did file on March 14, without 
obtaining leave of court, a second amended petition. On March 
21, the trial court sustained the demurrers for the reasons stated 
therein and because it did not appear that the defects in the first 
amended petition could be cured by amendment, and the first 
amended petition was dismissed. As to the second amended 
petition, filed March 14, the court found that it was filed 
without leave of court and more than 10 days after the filing of 
the demurrers and that therefore, that amended petition was of 
no effect. 

We deal first with Gallion’s last assignment of error, that the 
court erred in finding that the second amended petition was null 
and void. Because that amended petition appears to be identical 
in all pertinent aspects to the first amended petition, a ruling on 
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the merits of the demurrers to the first amended petition would 
apply with equal force to the second amended petition. 
Therefore, we turn to a discussion of the merits of the 
demurrers. 

In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any 
reasonable inference from the facts alleged, but cannot assume 
the existence of a fact not alleged, make factual findings to aid 
the pleading, or consider evidence which might be adduced at 
trial. Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 
555 (1993); Gerken v. Hawkins Constr. Co., 243 Neb. 157, 498 
N.W.2d 97 (1993). 

A statement of facts sufficient to constitute a cause of action 
means a narrative of the events, acts, and things done or 
omitted which show a legal liability of the defendant to the 
plaintiff. Hamilton vy. City of Omaha, supra; Gerken vy. 
Hawkins Constr. Co., supra. 

Gallion’s brief seems to urge that the trial court sustained the 
demurrers as to Woytassek and Chung on the theory of absolute 
immunity and as to Stone on the absence of a professional 
relationship. That does not appear in the record. The district 
court simply sustained the demurrers “for the reasons stated in 
said demurrers,” which were lack of personal jurisdiction as to 
Stone, lack of subject matter jurisdiction as to Woytassek and 
Chung, and the absence of facts alleged sufficient to state a 
cause of action as to all three defendants. An order sustaining a 
demurrer will be affirmed if any one of the grounds on which it 
was asserted is well taken. Keithley v. Black, 239 Neb. 685, 477 
N.W.2d 806 (1991). We therefore address the claimed deficiency 
utilized incommon by all defendants. 

The ultimate claim of Gallion is that all three defendants 
were guilty of negligence in their diagnoses of Gallion’s 
condition. 

Generally, a physician’s duty to exercise the required skill or 
standard of care must arise out of the physician-patient 
relationship. The relationship can be said to arise when the 
physician undertakes treatment of the patient. Flynn v. Bausch, 
238 Neb. 61, 469 N. W.2d 125 (1991). 
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In Flynn, the court, after citing several cases from other 
jurisdictions supporting those principles, went on to say: 
“Some courts, however, have held that a physician-patient 
relationship is not a necessary prerequisite for sustaining an 
action in medical malpractice, and have grounded liability upon 
the traditional duty analysis for negligence. See, e.g., Davis v. 
Weiskopf, 108 Ill. App. 3d 505, 439 N.E.2d 60 (1982).” 238 
Neb. at 65, 469 N.W.2d at 128. 

Davis v. Weiskopf, 108 Ill. App. 3d 505, 439 N.E.2d 60 
(1982), involved a claim by the plaintiff that following an x ray 
of his right knee that showed a giant cell lesion suggestive of a 
primary bone neoplasm of malignant origin, a Dr. Weiskopf 
was advised of the x ray and then consulted with a Dr. Hagman. 
The plaintiff made an appointment with Dr. Hagman as he was 
instructed to do, but after two unsuccessful attempts by the 
plaintiff to see Dr. Hagman, he was informed that Dr. Hagman 
would not treat him. The basis of the plaintiff’s action was 
failure to warn the plaintiff of his condition when Dr. Hagman 
knew or should have known of the results of the x-ray study. 
The trial court determined as a matter of law that there was no 
physician-patient relationship between the plaintiff and Dr. 
Hagman and dismissed the complaint. Although citing cases in 
which the duties of a physician were recognized after actual 
treatment had occurred, the appellate court concluded: “We 
can see no basis for a different rule under the unusual 
circumstances of the present case and conclude that the 
relationship between plaintiff and defendant was sufficient to 
impose a duty upon defendant to conform to the requisite 
standard of care in such cases.” (Emphasis supplied.) /d. at 
§12-13,439N.E.2d at 65. 

In arriving at its decision, the appellate court relied on 
Pelham vy. Griesheimer, 92 Ill. 2d 13, 440 N.E.2d 96 (1982), and 
stated that it 

appears to be dispositve [sic] of the preliminary issue 
presented whether a physician’s duty of exercising 
reasonable care is solely dependent upon a 
physician-patient relationship with a party. There, the 
court considered the scope of the professional duty of a 
defendant attorney to plaintiff, a third party who was not 
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defendant’s client. The court held that privity of contract 
is not a prerequisite to establishing a duty of care between 
a nonclient and an attorney in an action for legal 
malpractice.... 
Davis v. Weiskopf, 108 Ill. App. 3d at 511, 439 N.E.2d at 64. 
However, in St. Mary's Church v. Tomek, 212 Neb. 728, 325 
N.W.2d 164 (1982), we held that while a lawyer owes a duty to 
* his or her client to use reasonable care and skill in the discharge 
of legal duties, ordinarily this duty does not extend to third 
parties. Thus, we feel that Davis v. Weiskopfis of little value as 
precedent in this jurisdiction. 

In James v. Brown, 637 S.W.2d 914 (Tex. 1982), the court 
reversed the court of appeals’ affirmance of a summary 
judgment which had been granted by the trial court in a case in 
which three psychiatrists were sued because of a claimed 
negligent misdiagnosis of the plaintiff arising out of an 
involuntary hospitalization proceeding under the Texas Mental 
Health Code. The court stated: 

A cause of action for medical malpractice is essentially 
a negligence action. [Citation omitted.] A psychiatrist 
owes a duty to his patient to exercise that degree of skill 
ordinarily employed under similar circumstances by 
similar specialists in the field. [Citation omitted.] We hold 
that, as a matter of law, Tex.Rev.Civ.Stat.Ann. arts. 
5547-1 et seq. impose such a duty on psychiatrists 
examining patients entrusted to them under the Mental 
Health Code. Article 5547-18 excuses from liability only 
those who act in good faith, reasonably, and without 
. negligence. 
(Emphasis in original.) James v. Brown, 637 S.W.2d at 918. As: 
is apparent, Texas has a special statute that the court interpreted 
to mean that a psychiatrist who fails to act in good faith and 
without negligence may be liable. Again, we find this of little 
value in supporting Gallion’s position. 

The existence of a physician-patient relationship is normally 
a question of fact; however, the party claiming the existence of 
the relationship must allege some facts to show that the 
relationship came into existence. See F/ynn v. Bausch, 238 Neb. 
61, 469 N.W.2d 125 (1991). 
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The appellant evidently contends that a physician-patient 
relationship may be inferred from a reading of paragraphs 2 
and 6 of the first amended petition. The second paragraph of 
that petition states that he was placed at the Lincoln Regional 
Center “by a Douglas County District Court judge for an 
examination of plaintiff’s ability to stand trial on charges of 
first degree assault and use of a weapon.” However, the 
appellant asserts that at the second paragraph he “merely 
attempts to inform the court of the purpose of his initial 
placement at LRC.” Brief for appellant at 1]. In pertinent part, 
paragraph 6 states: 

In a psychological evaluation dated October 9, 1989 
defendant William R. Stone Jr. Ph.D., Consulting 
Clinical Psychologist on contract with the State of 
Nebraska to perform psychological evaluations of 
persons housed at LRC, cites “LRC records” which he 
says indicates [sic] plaintiff had voiced the view that the 
judge and plaintiff’s attorney “are conspiring in some sort 
of plot” to keep plaintiff in jail because of some theft... . 
Utilizing “records” that Stone knew or should have 
known to be incomplete, or, knowing or having a duty to 
realize he lacked records supporting his finding, Stone 
negligently diagnosed plaintiff as suffering from a 
Paranoid Delusional Disorder. Plaintiff’s diagnosis was 
not determined with reasonable medical certainty. 

The appellant further argues that at paragraph 5 of the same 
petition, which refers to appellee Woytassek’s evaluation on 
November 3, 1988, “it isn’t difficult to conclude that the court 
ordered examination was completed and plaintiff was 
committed for treatment to LRC nearly a year prior to Stone’s 
examination and diagnosis.” Brief for appellant at 11. 
Although the appellant would have the court find that a 
physician-patient relationship had been established through a 
synthesis of these separate assertions, the factual basis for such 
a finding is lacking. Even if the appellant was accurate in stating 
that he remained at the Lincoln Regional Center for the 
purpose of treatment, there are no factual allegations to 
establish what treatment, if any, Gallion received or that Stone 
or either of the other two defendants had undertaken to provide 
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that treatment. In fact, Gallion does not suggest in his argument 
that a physician-patient relationship existed between himself 
and Woytassek and Chung. Gallion cannot escape the fact that 
the introductory allegation in both of his amended petitions 
was that all acts of negligence occurred while he was a resident 
of the Lincoln Regional Center, where he had been placed by 
the court for an examination to determine his ability to stand 
trial or, as stated in the second amended petition, “pursuant to” 
Neb. Rev. Stat. § 29-1823 (Reissue 1989). 

In Davis v. Tirrell, 110 Misc. 2d 889, 443 N.Y.S.2d 136 
(1981), the court considered whether a physician-patient 
relationship was established between the infant plaintiff and a 
psychiatrist retained by a school district to examine the child 
and state her opinion as to whether the child should be classified 
as emotionally handicapped. The court found that the 
defendant had not been retained to treat the child or to diagnose 
him for the purpose of treatment. In holding that the action 
should be dismissed due to the absence of any physician-patient 
relationship which could form the basis for an action based on 
medical malpractice, the court noted that there were other and 
perhaps more basic reasons for dismissal, in the following 
relevant discussion: 

Although the plaintiffs claim that the defendant 
rendered medical services in the nature of diagnosis of 
James’ condition and that such diagnosis was negligently 
made, the real basis of their claim for damage is the 
defendant’s testimony as to her opinion given in a 
quasi-judicial proceeding before the hearing officer. The 
plaintiffs claim that the defendant’s testimony branded 
James as “emotionally handicapped” and resulted in the 
emotional stress and mental anguish for which they seek 
damages. 

This Court has been unable to find any case in which a 
plaintiff has attempted to sue a witness for damages 
allegedly resulting from his adverse testimony. To permit 
such an action would make it impossible to find any expert 
witness willing to risk a lawsuit based on his testimony as 
to his opinions and conclusions before any tribunal. And 
such cause of action if permitted would lead to an endless 
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stream of litigation wherein defeated litigants would seek 
to redeem loss of the main action by suing to recover 
damages from those witnesses whose adverse testimony 
might have brought about the adverse result. ... 

The defendant’s testimony like that of any other expert 
witness was given for the purpose of assisting the tribunal 
hearing the dispute. It was not binding on anyone and 
could be accepted or rejected by both the Committee on 
the Handicapped or the hearing officer or the 
Commissioner of Education. 

Id. at 895-96, 443 N.Y.S.2d at 140. 

In rejecting a claim of privilege asserted by a mother whose 
parental rights were terminated, in which she objected to 
testimony by a practicing psychiatrist who had examined her 
pursuant to court order, the court in Jn Interest of Hoppe, 289 
N.W.2d 613, 617 (lowa 1980), said: “It is clear that a 
physician-patient relationship does not arise by reason of a 
court-ordered examination of the physical or mental condition 
of a defendant.” This is simply a refinement of the general rule, 
previously cited, which we adopt. 

Similarly, in the instant case, the appellees’ diagnoses were 
submitted for the purpose of assisting the court in its 
determination of the appellant’s competency to stand trial; the 
court was free to accept or reject their opinions. 

The question of whether a defendant is competent to stand 
trial is one of fact to be determined by the trial court, and the 
means employed in resolving the question are discretionary 
with the trial court. Marteney vy. State, 210 Neb. 172, 313 
N.W.2d 449 (1981); State v. Rhodes, 191 Neb. 131, 214N.W.2d — 
259 (1974). 

The appellant also asserts that as evidenced by his second 
amended petition, any defects in his first amended petition 
could have been cured. He contends that the second amended 
petition shows that his placement at the Lincoln Regional 
Center was for the purpose of treatment, pursuant to 
§ 29-1823. Section 29-1823 provides: 

If at any time prior to trial it appears that the accused 
has become mentally incompetent to stand trial, such 
disability may be called to the attention of the district 
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court by the county attorney, by the accused, or any 
person for the accused. The judge of the district court of 
the county wherein the accused is to be tried shall have the 
authority to determine whether or not the accused is 
competent to stand trial. The district judge may also cause 
such medical, psychiatric or psychological examination of 
the accused to be made as he deems warranted and hold 
such hearing as he deems necessary. Should he determine 
after a hearing that the accused is mentally incompetent to 
stand trial he shall order the accused to be committed to a 
state hospital for the mentally ill until such time as the 
disability may be removed. The cost of such an 
examination, when ordered by the court, shall be the 
expense of the county wherein the crime is charged. The 
district judge may allow any physician, psychiatrist or 
psychologist a reasonable fee for his services which 
amount, when determined by the district judge, shall be 
certified to the county board who shall cause payment to 
be made. : 

This section deals primarily with the determination of the 
accused’s competence to stand trial. While it may be inferred 
that treatment will be provided “until such time as the disability 
may be removed,” Gallion’s placement in the Lincoln Regional 
Center was for the purpose of examination and diagnosis as to 
his ability to stand trial and was insufficient to establish that 
Gallion was diagnosed by Stone for the purpose of treatment, 
that he received treatment from Stone, or that Stone established 
a physician-patient relationship with him. 

The longstanding rule is that to state a cause of action for 
negligence, one must plead facts from which it can be inferred 
that the defendant owed a legal duty to protect the plaintiff 
from injury, that the defendant failed to discharge that duty, 
and that damage proximately resulted from that failure. 
Hamilton vy. City of Omaha, 243 Neb. 253, 498 N.W.2d 555 
(1993); Widga v. Sandell, 236 Neb. 798, 464 N.W.2d 155 (1991). 

In his brief, the appellant concludes that in the second 
amended petition, “[he] simply states that he was a resident of 
LRC who was placed there under section 29-1823 and that 
Stone examined and diagnosed him.” Brief for appellant at 10. 
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However, in the absence of facts which would support the 
appellant’s allegation of a physician-patient relationship, no 
duty has been established. This assignment of error is thus 
without merit. 

The defendants Woytassek and Chung claim the demurrer 
was properly sustained on the theory that they enjoyed absolute 
immunity from liability because they rendered opinions for use 
in court by order of the court. Gallion asserts that officials 
acting in quasi-judicial functions enjoy only a qualified 
immunity and that the district court erred in finding that 
defendants Woytassek and Chung enjoyed absolute immunity. 

As alleged in the first amended petition, on October 4, 1988, 
Woytassek diagnosed the appellant “as having a ‘delusional 
(paranoid) disorder of the persecutory type.’ ” According to 
the first amended petition, Woytassek then submitted his 
diagnosis and finding of incompetence to the Douglas County 
District Court; based on this finding, the court found Gallion 
incompetent to stand trial and committed him to the Lincoln 
Regional Center. As to appellee Chung, the first amended 
petition asserts that Chung addressed a letter to the court, dated 
November 2, 1989, suggesting that Gallion suffered from a 
psychotic paranoid disorder. While Gallion concedes that 
Woytassek and Chung were acting under orders of the court 
when they examined him and submitted the results of their 
examinations, he argues that this should not permit the 
defendants “to knowingly, willingly and maliciously negligently 
diagnose” and “submit said diagnosis to the court.” Brief for 
appellant at 9. 

In finding that a county attorney enjoys quasi-judicial 
immunity when acting within the scope of his authority and in 
good faith, this court noted in Koch v. Grimminger, 192 Neb. 
706, 223 N.W.2d 833 (1974), that the question of a public 
official’s immunity from suit for torts committed in the course 
of his official duties had been considered many times by the 
court. The applicable principle was restated: 

“ ‘Where an officer is invested with discretion and is 
empowered to exercise his judgment in matters brought 
before him he is sometimes called a quasi judicial officer, 
and when so acting he is usually given immunity from 
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liability to persons who may be injured as the result of an 
erroneous decision, provided the acts complained of are 
done within the scope of the officer’s authority, and 
without wilfulness, malice, or corruption.’ ” 

Id. at 709, 223 N.W.2d at 835. 

In Koepf v. County of York, 198 Neb. 67, 251 N.W.2d 866 
(1977), this court considered whether a county judge, public 
prosecutor, and sheriff were immune from liability in an action 
brought for the wrongful death of a minor child. The court 
noted that it is clearly established that judges are immune from 
civil actions for damages for acts performed in the course of 
their official functions, unless the judge has acted in the clear 
absence of all jurisdiction and with knowledge of such 
jurisdictional deficiency. 

The court further found that strong policy reasons exist to 
extend immunity to a public prosecutor, noting that “ ‘[t]he 
public trust of the prosecutor’s office would suffer if he were 
constrained in making every decision by the consequences in 
terms of his own potential liability in a suit for damages.’ ” Id. 
at 71, 251 N.W.2d at 869-70, quoting Jmbler v. Pachtman, 424 
U.S. 409, 96 S. Ct. 984, 47 L. Ed. 2d 128 (1976). Similar 
arguments were found to support a sheriff’s immunity from 
liability for carrying out ministerial acts: “A ministerial officer, 
acting under a process regular and valid on its face issuing from 
a court or tribunal with apparent jurisdiction to issue the same, 
is protected in obeying it.” Koepf v. County of York, 198 Neb. 
at 72, 251 N.W.2d at 870. 

These policy arguments support our holding today that a 
psychiatrist who has been directed by a court to evaluate a 
patient for the purposes of determining competency to stand 
trial is entitled to absolute immunity from a suit for damages 
based on that examination, made within the scope of his or her 
authority and while acting without willfulness, malice, or 
corruption. 

This issue was addressed in Moses v. Parwatikar, 813 F.2d 
891, 892 (8th Cir. 1987), cert. denied 484 U.S. 832, 108 S. Ct. 
108, 98 L. Ed. 2d 67, in which the court reiterated that 
“ ‘non-judicial persons who fulfill quasi-judicial functions 
intimately related to the judicial process have absolute 
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immunity for damage claims arising from their performance of 
the delegated functions.’ ” (Emphasis supplied.) (Quoting 
Myers v. Morris, 810 F.2d 1437 (8th Cir. 1987), cert. denied 484 
U.S. 828, 108 S. Ct. 97, 98 L. Ed. 2d 58.) In Moses, a state 
prisoner brought a civil rights action against a psychiatrist who 
had performed a competency examination prior to trial. The 
court found that the psychiatrist had performed a function 
which was essential to the judicial process and that in such a 
situation, two problems were likely to develop in the absence of 
absolute immunity: 
First, psychiatrists will be reluctant to accept court 
appointments. This will hurt the indigent criminal 
defendants who, without sound psychiatric help, may not . 
be able to prove their mental deficiencies. Second, the 
threat of civil liability may taint the psychiatrist’s overall 
opinions. The disinterested objectivity, so necessary to an 
accurate competency determination, will be lost. In short, 
only by granting absolute immunity will the paths to the 
truth remain open. 
Moses v. Parwatikar, 813 F.2d at 892. See, also, Burkes v. 
Callion, 433 F.2d 318 (9th Cir. 1970), cert. denied 403 U.S. 908, 
91 S. Ct. 2217, 29 L. Ed. 2d 685 (1971) (court-appointed 
psychiatrists immune from liability for damages); Bartlett v. 
Weimer, 268 F.2d 860 (7th Cir. 1959), cert. denied 361 U.S. 938, 
80S. Ct. 380, 4 L. Ed. 2d 358 (1960); Bader v. State, 43 Wash. 
App. 223, 716 P.2d 925 (1986) (psychiatrists appointed by court 
act as arm of court and are protected from suit by absolute 
judicial immunity); Mullen v. McKnelly, 693 S.W.2d 837 (Mo. 
App. 1985) (physician appointed by court to examine mental 
health of person enjoys same immunity extended to judges); 
Siebel vy. Kemble, 63 Haw. 516, 631 P2d 173 (1981) 
(court-appointed psychiatrists acting as arm of court entitled to 
absolute immunity). 

Thus, it is evident that in the performance of a court-ordered 
competency evaluation, a psychiatrist is acting as a 
quasi-judicial officer, and we hold that he or she is entitled to 
absolute immunity from liability when acting in the course of 
those official duties. While Gallion contends that an action 
against a judicially immune official may be maintained when it 
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is shown that such official acted outside of his or her 
jurisdiction, the petition fails to allege facts which would 
establish that the defendants so acted. In Koch v. Grimminger, 
192 Neb. 706, 223 N.W.2d 833 (1974), this court noted that 
quasi-judicial immunity would not protect a prosecutor who 
acted outside the scope of his or her authority by filing a charge 
with the knowledge that it was groundless in law or in fact, thus 
acting with a corrupt motive. While the plaintiff in that case had 
alleged that the defendant had acted maliciously, intentionally, 
and recklessly, the court stated that 
[t]he use of such words alone without allegations of fact 
from which malice or corruption may be inferred is 
insufficient to allege malice, corruption, or intentional 
wrongdoing in fact so as to take the acts outside the scope 
of his authority. The words in question constitute mere 
legal conclusions. Where it is necessary to allege actual 
corruption or bad motive or malice in order to state a 
cause of action, there must be an allegation of the ultimate 
facts from which the conclusion may be inferred in order 
to withstand a demurrer. 
Id. at 714, 223 N.W.2d at 837. 

The first amended petition fails to allege facts which would 
establish that appellees Woytassek and Chung acted outside the 
scope of their authority. Thus, as to Woytassek and Chung, the 
immunity afforded to quasi-judicial officials applies; the first 
amended petition therefore fails to state facts sufficient to 
constitute a cause of action, and the demurrer of Woytassek and 
Chung was properly sustained on that ground. 

Finally, Gallion contends that the district court erred in 
finding that the defects in the first amended petition could not 
becured. 

Citing Neb. Rev. Stat. § 25-854 (Reissue 1989), we held in 
Wichman v. Naylor, 241 Neb. 249, 487 N.W.2d 291 (1992), that 
a court, after sustaining a demurrer, must afford the plaintiff 
the opportunity to replead by amending his or her petition. 
That section provides that “[i]f the demurrer be sustained, the 
adverse party may amend, if the defect can be remedied by way 
of amendment, with or without costs, as the court in its 
discretion shall direct.” 
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Section 25-854 does not provide an absolute right of 
amendment. Before error can be predicated upon the refusal] of 
the court to permit an amendment to a petition after demurrer 
thereto is sustained, the record must show that under the 
circumstances, the ruling of the court was an abuse of 
discretion. Suzuki v. Gateway Realty, 207 Neb. 562, 299 
N.W.2d 762 (1980). 

The appellant erroneously argues that he has shown with his 
second amended petition that defects in the first amended 
petition could have been cured, and he has apparently 
attempted to cure any deficiencies with slight modifications in 
the language of the second amended petition. We have given 
Gallion the benefit of his filing of the second amended petition 
without discussing the merits of the trial court’s ruling that it 
was a nullity and of no effect. As we have pointed out, it also 
fails to allege any facts sufficient to constitute a cause of action. 

If there is no reasonable possibility that a cause of action can 
be stated, after the sustaining of a demurrer, leave to amend the 
pleadings need not be granted. Schmuecker Bros. Implement v. 
Sobotka, 217 Neb. 114, 348 N.W.2d 130 (1984). 

Gallion has twice alleged that he was placed in the Lincoln 
Regional Center for the purpose of an examination, once 
directly and once by inference in claiming that he was placed 
there pursuant to § 29-1823, which by its very terms is for the 
purpose of examination. It would appear that having 
proceeded on that theory, he cannot now be heard again to 
attempt to change his factual allegations to conform to the 
exigencies of the case. There appear to be no facts which could 
be pleaded to overcome the rule of absolute immunity or to 
prove the existence of a physician-patient relationship. 

’ The judgment of the district court is affirmed. 
AFFIRMED. 

FAHRNBRUCH, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL H. WINDELS, 
APPELLANT. 
503 N.W.2d 834 


Filed August 13, 1993. No. S-92-137. 


1. ‘Service of Process: Warrants: Notice. Service of a warrant by regular mail will 
not support an inference that the accused had notice of acommand to appear in 
court. 

2. Presumptions: Proof. A presumption of receipt of mail by the addressee does 
not arise unless it is shown that the letter was properly addressed, stamped, and 
mailed. 

3. Probation and Parole: Time. A motion or information to revoke probation may 
be filed during the term of probation or within a reasonable time thereafter. 

4. Probation and Parole: Due Process: Notice. Neb. Rev. Stat. § 29-2267 (Reissue 
1989) and due process of law require that a probationer have notice concerning 
the grounds of an afleged probation violation. 

5. Probation and Parole: Warrants: Service of Process: Time: Proof. The 
prosecuting authority is required to demonstrate diligent effort in serving a 
warrant for violation of probation whenever there is a significant lapse of time 
between the end of the probationary term and the due process hearing afforded 
on violation of probation. 


Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and CONNOLLY and WRIGHT, 
Judges, on appeal thereto from the District Court for Douglas 
County, THEODORE L. CARLSON, Judge, on appeal thereto from 
the County Court for Douglas County, JANE H. PROCHASKA, 
Judge. Judgment of Court of Appeals reversed, and cause 
remanded with directions to dismiss. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 


HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CuRIAM. 

Upon a plea of guilty to first-offense driving while 
intoxicated, the defendant was placed on probation for 1 year 
beginning October 3, 1989. The defendant was ordered to 
abstain from the use of alcoholic beverages, to obtain 
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evaluation for chemical dependency from an accredited agency | 
within 30 days, to pay any fees, to follow all recommendations, 
and to successfully complete any recommended programs. 

On September 28, 1990, the Douglas County Court issued a 
warrant for the defendant’s arrest for violation of probation. 
On October I, 1990, an affidavit alleging the defendant’s 
violation of probation was filed in the county court. The return 
on the warrant states that on October 3, 1990, notice of the 
warrant was mailed to the defendant’s address by regular U.S. 
mail without return receipt requested. 

Apparently, the defendant did not learn of the existence of 
the warrant until April 27, 1991, when he turned himself in. A 
hearing on the violation of probation was held on June 13, 
1991. Although the defendant stipulated that he had consumed 
alcohol while on probation and had failed to attend 45 
Alcoholics Anonymous meetings, he contended the county 
court should dismiss the charge because the State made no 
diligent effort to serve proper notice on him. 

The county court found the defendant guilty of violation of 
probation, and he was sentenced to jail for 30 days and ordered 
to pay a fine of $500. The defendant’s driver’s license was 
suspended for 180 days from the date of discharge from jail or 
payment of the fine. 

The defendant appealed to the district court, where the 
judgment was affirmed. 

The defendant then appealed to the Nebraska Court of 
Appeals and assigned as error the district court’s affirmance of 
his conviction. He argued that the district court erred in 
affirming the judgment because the State had failed to execute 
and serve the warrant in a timely fashion, which deprived the 
defendant of a prompt hearing as required by Neb. Rev. Stat. 
§ 29-2267 (Reissue 1989), and because prosecution of the 
violation was barred by Neb. Rev. Stat. § 29-1207 (Reissue 
1989). 

The Court of Appeals found: 

The warrant was mailed to Windels at his last known 
address October 3, 1990. However, Windels did not turn 
himself in until April 27, 1991. As we construe the facts in 
favor of the State, it can be inferred that Windels knew 
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about the warrant and that he caused the delay. Under the 
facts presented here, the procedure to revoke Windels’ 
probation commenced prior to the end of his 
probationary period. After Windels turned himself in on 
April 27, a hearing was afforded him in a prompt and 
reasonable manner on June 13, 1991. 

State v. Windels, 2 NCA 283, 286 (1993). 

As to the defendant’s argument regarding a speedy trial, the 
Court of Appeals found that to be without merit “because the 
speedy trial provisions do not apply to parole or probation 
proceedings,” id., and the defendant had “failed to allege any 
specific prejudice which resulted from any delay in holding his 
hearing,” id. at 287. 

The defendant contends that the Court of Appeals erred in 
finding that the defendant was properly served with a warrant 
on the violation of probation and that he was afforded a 
prompt hearing on the alleged violation of probation. 

The defendant correctly points out that there is no evidence 
in the record to support a finding that the defendant had actual 
notice of the warrant prior to April 27, 1991, and that there is 
no evidence that the State made a diligent effort to serve a 
warrant on the defendant. Service of a warrant by regular mail 
will not support an inference that the accused had notice of a 
command to appear in court. See State v. Richter, 240 Neb. 
223, 481 N.W.2d 200 (1992). Furthermore, a “presumption of 
receipt of mail by the addressee does not arise unless it is shown 
that the letter was properly addressed, stamped, and mailed.” 
(Emphasis omitted.) Baker v. St. Paul Fire & Marine Ins. Co., 
240 Neb. 14, 18, 480 N.W.2d 192, 196 (1992). In this case, there 
is no evidence that the envelope the warrant was mailed in was 
properly addressed, stamped, and mailed. 

The defendant argues that since § 29-2267 requires the State 
to afford a probationer a prompt hearing upon the filing of a 
motion or information to revoke probation, the State’s lack of 
diligence in serving the warrant forfeits the State’s right to 
revoke probation after the probationary term has ended. 

Nebraska law authorizes the filing of motions or 
informations to revoke probation during the term of probation 
and within a reasonable time thereafter. State v. Ladehoff, 229 


x 
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Neb. 111, 425 N.W.2d 352 (1988). Section 29-2267 and due 
process of law require that the probationer must have notice 
concerning the grounds of the alleged probation violation. 
State v. Kartman, 192 Neb. 803, 224 N.W.2d 753 (1975). 

In this case, the defendant related a lapse in sobriety in April 
1990 to his probation officer and continued reporting regularly 
to his probation officer through his last scheduled appointment 
on September 19, 1990, 14 days before his probation was to 
terminate. The motion to revoke the defendant’s probation was 
not filed until the day before the end of the defendant’s 
probationary term, and the defendant was not personally 
served with the warrant on the alleged violation of probation 
until 6 months and 26 days after the filing of the motion to 
revoke probation. There is nothing in the record to indicate that 
the State made any effort, other than mailing the warrant to the 
defendant’s home address, to serve the defendant with the 
warrant. 

Other jurisdictions which permit revocation proceedings 
after the term of probation has ended still require the 
prosecuting authority to demonstrate diligent effort in serving 
the warrant for violation of probation whenever there is a 
significant lapse of time between the end of the probationary 
term and the due process hearing afforded on violation of 
probation. See, State v. Martens, 338 So. 2d 95 (La. 1976); 
State v. Berry, 287 Md. 491, 413 A.2d 557 (1980); People v. 
Cooper, 54 Misc. 2d 42, 280 N.Y.S.2d 920 (1967); 
Commonwealth v. Smith, 266 Pa. Super. 234, 403 A.2d 1326 
(1979); Langston v. State, 800 S.W.2d 553 (Tex. Crim. App. 
1990). 

In Langston vy. State, supra, the Texas Court of Criminal 
Appeals held that authorities had not exercised necessary 
diligence in arresting the defendant 8 months after a motion to 
revoke his probation had been filed and 7!/2 months after the 
expiration of his probationary term when the defendant’s 
address was known and there was no indication that the 
defendant was hiding. 

In Commonwealth v. Smith, supra, the Superior Court of 
Pennsylvania held that the State’s failure to explain the 7!/2 
months’ delay between the defendant’s conviction for another 
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crime during his probationary period and his probation 
revocation hearing, which took place 11 months after 
expiration of the defendant’s probationary period, denied the 
defendant’s right to a prompt hearing regarding revocation of 
probation. In evaluating the reasonableness of the delay, the 
court used a three-part test, considering (1) the length of the 
delay, (2) the reasons for the delay, and (3) the prejudice to the 
defendant resulting from the delay. The court concluded that in 
light of the State’s failure to explain the delay, “the fact that the 
hearing did not take place until 11 months ‘after the expiration 
of the probationary period demonstrates that appellant was 
prejudiced by the delay...” ” 266 Pa. Super. at 238, 403 A.2d 
at 1328-29. 

The Maryland Court of Appeals has held that “in order to 
comply with the dictates of due process, the State must bring 
about the revocation hearing with due diligence or reasonable 
promptness so as to avoid prejudice to the defendant.” State v. 
Berry, 287 Md. at 500, 413 A.2d at 562. The court went on to 
state that 

at a minimum, the State should make reasonable efforts 
to initiate the proceedings and to locate and serve the 
defendant with process so as to bring him to trial 
promptly. On the other hand, we think the trial court 
should consider the availability of the defendant to receive 
such process and the extent to which he has made his 
presence known in the community in which he lives. While 
what action is timely, diligent or reasonable will differ ona 
case by case basis, we do believe that inactivity and 
inattention by the State for an inordinate period of time, 
where the defendant has been available and has not 
concealed his whereabouts, may be sufficient to persuade 
acourt that fundamental fairness should prevent the State 
from proceeding with the revocation hearing. 
287 Md. at 500, 413 A.2d at 563. 

In this case, the record does not show that the defendant was 
unavailable or concealed his whereabouts, and the State made 
no explanation concerning its delay in prosecuting the 
defendant for his probation violation. In Commonwealth v. 
Ruff, 272 Pa. Super. 50, 414 A.2d 663 (1979), the Pennsylvania 
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Superior Court stated that a certain amount of prejudice 
necessarily follows from a probation revocation which takes 
place after the probationary period expires and that this 
prejudice renders a delay in holding the probation revocation 
hearing unreasonable when it is conjoined with other factors 
such as a lack of diligence by law enforcement officials. 

Since the State failed to diligently pursue the revocation of 
the defendant’s probation and has failed to explain its delay in 
prosecuting the defendant on that charge, it was unreasonable 
to revoke his probation nearly 9 months after the expiration of 
the defendant’s term of probation. 

The judgment of the Court of Appeals is reversed, and the 
cause is remanded to the county court with directions to dismiss 
the prosecution. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


BOSLAUGH, J., dissenting. 

The cases are divided on the effect of a delay in notifying the 
defendant that he has been charged with a violation of 
probation. See Annot., 13 A.L.R.4th 1240 (1982). A number of 
cases have held that delay in notifying or apprehending the 
defendant does not prevent prosecution for the violation in the 
absence of proof of prejudice to the defendant. Ordinarily, a 
conviction will not be set aside unless the defendant meets his 
burden of showing that the claimed error created actual 
prejudice rather than the mere possibility of prejudice. State v. 
Valdez, 239 Neb. 453, 476 N. W.2d 814 (1991). 

In this case there is no evidence of any prejudice to the 
defendant from the delay in executing the warrant. The 
evidence relating to the violation of probation is undisputed. 
Under these circumstances, I would not reverse the judgment. 
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STATE OF NEBRASKA EX REL. FIRSTIER BANK, N.A., OMAHA, 
RELATOR, V. HONORABLE JAMES A. BUCKLEY, JUDGE OF THE 


DISTRICT COURT FOR DOUGLAS COUNTY, NEBRASKA, RESPONDENT. 


STATE OF NEBRASKA EX REL. FIRSTIER BANK, N.A., OMAHA, 
RELATOR, V. HONORABLE STEPHENA. DAVIS, JUDGE OF THE 


DISTRICT COURT FOR DOUGLAS COUNTY, NEBRASKA, RESPONDENT. 


503 N.W.2d 838 
Filed August 13, 1993. Nos. S-92-1082, S-92-1083. 


Mandamus: Words and Phrases. Mandamus is a !aw action. It is defined as an 
extraordinary remedy, not a writ of right, issued to compel the performance of a 
purely ministerial act or duty, imposed by law upon an inferior tribunal, 
corporation, board, or person, where (1) the relator has a clear legal right to the 
relief sought, (2) there is a corresponding clear duty existing on the part of the 
respondent to perform the act in question, and (3) there is no other plain and 
adequate remedy available in the ordinary course of the law. 

Mandamus. To warrant the issuance of a peremptory writ of mandamus to 
compel the performance of a legal duty to act, (1) the duty must be imposed by 
law, (2) the duty must still exist at the time the writ is applied for, and (3) the duty 
toact must be clear. 

. Mandamus lies only to enforce performance of a mandatory ministerial 
act or duty and is not available to control judicial discretion. The general rule is 
that an act is ministerial if there is an absolute duty to perform in a specified 
manner upon the existence of certain facts. 

Attorney and Client: Judgments. A court deciding a motion to disqualify 
counsel must balance several competing considerations, including the privacy of 
the attorney-client relationship, the prerogative of a party to choose counsel, 
and the hardships that disqualification imposes on parties and the entire judicial 
process. 

Attorney and Client: Conflict of Interest. An attorney disqualification motion, 
seeking to protect the use of confidences and secrets against a former client, 
requires the balancing of the first client’s right to preserve its confidences against 
a second client’s right to the counsel of its own choosing, but preservation of 
client confidences is given greater weight in that balancing. 

. An attorney, after receiving the confidence of a client, may not 
enter the service of others whose interests are adverse to such client’s in the same 
subject matter to which the confidence relates or in matters substantially related 
thereto as to be, in effect, a part thereof. 

Attorney and Client: Conflict of Interest: Words and Phrases. In defining 
“substantially related,” a court must look to whether counsel may have received 
confidential information from the former client that could be used against it in 
the subsequent representation. 

Attorney and Client: Conflict of Interest. An attorney must avoid the present 
representation of a cause against a client of a law firm with which he or she was 
formerly associated, and which cause involves a subject matter which is the same 
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as or substantially related to that handled by the former firm while the present 
attorney was associated with that firm. 


Original action. Peremptory writ issued. 


Louis A. Huber III and Daniel R. Young, of Smith, Gill, 
Fisher & Butts, PC., and E. Terry Sibbernsen, P.C., for relator. 


No appearance for respondents. 


David S. Houghton and T. Geoffrey Lieben, of Lieben, 
Dahlk, Whitted, Houghton, Slowiaczek & Jahn, P.C., for 
amici curiae Carroll et al. 


Hastinos, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


HASTINGS, C.J. 

These consolidated cases are original actions for writs of 
mandamus. Relator, FirsTier Bank, N.A. (FirsTier), seeks writs 
from this court compelling respondents, the Honorable James 
A. Buckley and the Honorable Stephen A. Davis, judges of the 
district court for Douglas County, Nebraska, to enter orders 
disqualifying the Omaha, Nebraska, law firm of Lieben, 
Dahlk, Whitted, Houghton, Slowiaczek & Jahn, P.-C. (Lieben, 
Dahlk), from representing the plaintiffs Samuel C. Carroll and 
Joan C. Nellson in a lawsuit pending against FirsTier before 
Judge Buckley, and the plaintiffs Billie Pepper Trachtenbarg et 
al. in a lawsuit pending against FirsTier before Judge Davis. We 
grant the petitions. 

The factual statement of these cases is taken largely from the 
findings of fact made by a special master appointed by this 
court, the pleadings in the pending cases, the proceedings 
before Judges Buckley and Davis on the original motions to 
disqualify counsel, and various exhibits which have found their 
way into this record. The underlying lawsuits, captioned 
“Samuel C. Carroll and Joan C. Nellson vs. FirsTier Financial 
Inc. and FirsTier Bank, N. A. Omaha,” Douglas County 
District Court, docket 905, page 801, pending before Judge 
Buckley, and “Billie Pepper Trachtenbarg, Jean Pepper Horen, 
Linda Priesman Smith and Steven [P]riesman vs. FirsTier 
Financial Inc. and FirsTier Bank N. A. Omaha,” Douglas 
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County District Court, docket 905, page 780, pending before 
Judge Davis, involve claims that Omaha National Bank (ONB), 
predecessor of FirsTier, as executor of the Anna B. Carroll 
estate and as trustee of the Issac Zimman Testamentary Trust, 
fraudulently engaged in self-dealing. It is alleged that ONB, 
during the year 1971, accepted tender offers by the Omaha 
National Corporation (ONC), ONB’s holding company, to 
purchase shares of stock in ONC held as assets of the respective 
estate and trust, and transferred those shares to ONC for $20 
per share; that ONB failed to notify or obtain the approval of 
the beneficiaries of the estate and of the trust regarding such 
self-dealing; and that ONB obtained approval of its final 
account without disclosing the self-dealing to the county court. 
The various plaintiffs further alleged that the self-dealing 
constituted a breach of trust on the part of ONB amounting to 
fraud and bad faith, and the plaintiffs sought rescission of the 
sale, recovery of earnings and dividends earned on the stock 
sold, and return of all executor and trustee fees paid to ONB. 

Although not alleged in the petitions in these underlying 
actions, it otherwise appears from the record that ONB was 
represented as executor in the Carroll estate by the Omaha law 
firm of Fitzgerald, Brown, Leahy, McGill & Strom (Fitzgerald, 
Brown) and that these same attorneys represented ONB in a 
similar case involving the estate of Idella Hamlin George. As 
part of the services rendered by Fitzgerald, Brown, that firm 
obtained an order of discharge of the executor from the county 
court in November 1972 in the Carroll case. Fitzgerald, Brown, 
in representing ONB in the George estate, prepared the report 
and petition for approval of the annual accounting for the year 
1971, which included a computer printout of the tender offer 
transaction. 

The plaintiffs in the Carroll case, as well as the plaintiffs in 
the Trachtenbarg and two other similar cases, are represented 
by the law firm of Lieben, Dahlk. Eight attorneys moved from 
the Fitzgerald, Brown firm on August 31, 1988, to form with 
others the Lieben, Dahlk firm. At that time, there were 28 
attorneys in the Fitzgerald, Brown firm. Of those attorneys 
leaving, only T. Geoffrey Lieben was associated with the 
Fitzgerald, Brown firm during the activities complained of. 
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Lieben was originally employed by Fitzgerald, Brown on May 
24, 1971, and was made a partner on April 1, 1976. The 
remaining Lieben, Dahlk attorneys became associated with 
Fitzgerald, Brown during the period from May 1, 1974, to 
August 15, 1987. 

In its petitions seeking mandamus, FirsTier alleges that in the 
Carroll estate, the services of Fitzgerald, Brown “included 
obtaining the Order of Discharge of the Executor from the 
County Court in November of 1972” and that “Plaintiffs in the 
underlying action now contest the validity of that Order of 
Discharge.” Although no such allegation concerning the 
contested validity has been made by the plaintiffs in their 
petitions, that inference could be drawn. FirsTier also alleges 
that in the George trust, at least, it continued to inform 
Fitzgerald, Brown of its actions as trustee as part of filing of 
annual reports until 1976, when the Nebraska Probate Code 
made filing such reports unnecessary. FirsTier concludes by 
alleging that the orders of respondents denying FirsTier’s 
motions to disqualify Lieben, Dahlk are violative of “both the 
letter and spirit of Cannons [sic] 4, 5 and 9 of the Code of 
Professional Responsibility and Neb. Rev. Stat. §7-105” and 
that each order 

imposes a substantial injury upon Relator in that it 
permits counsel who were formerly members of the firm 
which represented Relator from [sic] later repudiating that 
representation and suing the Relator on matters 
substantially related to the former firm’s representation of 
Relator, all in violation of Relator’s justified and protected 
right to freely communicate with its counsel and in return 
demand its counsel’s loyalty. 

No allegations are made as to what information Lieben, 
Dahlk possessed as a result of the prior relationship with 
Fitzgerald, Brown which would be of assistance to the plaintiffs 
in the underlying litigation and to the detriment of FirsTier. 

T. Geoffrey Lieben, as previously stated, was the only 
Lieben, Dahlk attorney associated with Fitzgerald, Brown at 
the time of the probate of the Carroll estate or at the time during 
which the George annual report was prepared. Lieben testified 
via affidavit that he had not worked on the cases, had no 
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knowledge of self-dealing, had not discussed the matters with, 
or received information from, anyone at the Fitzgerald, Brown 
firm, and had not seen any of the files. In addition, Lieben had 
all of his timesheets from the period of December 1, 1971, 
through August 30, 1972, which disclosed no occasion on which 
he worked on any of the files involved. 

All six of the transplanted Fitzgerald, Brown attorneys who 
remain at Lieben, Dahlk testified by affidavit, in summary, that 
to the best of their knowledge, they performed no legal work in 
connection with either the Carroll or George case, never 
discussed the cases with or received information about the cases 
from any person associated with the Fitzgerald, Brown law 
firm, and had not seen any of the files. 

Charles Schorr testified that he was the Fitzgerald, Brown 
partner who represented ONB in the Carroll estate. He agreed 
that he could not remember if he knew at the time of the stock 
sale that ONC was the buyer. When asked if at any time 
anybody from ONB told him that ONC was going to buy or had 
in fact purchased the stock, he replied that he had ‘“‘no 
recollection of any contact, seeking any advice prior to the 
tender as to whether it should or should not be made.” Schorr 
also explained that in reviewing ONB’s file, he saw no petition 
to the county court seeking the approval of the tender offer. 
Schorr testified that he had no recollection of whether Lieben 
ever worked on the Carroll file, nor did he have any records 
from which he could make that determination. He agreed that 
the timesheets, if available, would disclose that information. 
However, Schorr also said that under the policies and practices 
of Fitzgerald, Brown, if the firm were presented with the 
opportunity to represent the heirs of the Carroll estate in a 
claim against FirsTier, it could not do so. 

Joseph Barmettler, who has been associated with the 
Fitzgerald, Brown firm since 1959 and is presently its senior 
partner, testified that any client of the firm, including ONB in 
these situations, would be considered a client of the whole firm 
and all the attorneys in it. He also said that except for an 
unusual case, all files of the firm would be available to anyone 
associated with the firm. 

Robert Brown, who was an officer of ONB during the time 
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of the alleged self-dealing, testified by deposition that he did 
not recall any conversation with Schorr in 1970 and 1971 
regarding the tender offers and that he never had any 
discussions with Schorr that Brown felt were confidential which 
he did not want disclosed to the various beneficiaries. 

FirsTier has articulated the issue before this court as follows: 
Whether Nebraska law permits an attorney, having 
belonged to the firm which represented a client with 
regard to a transaction, to later prosecute a civil suit 
against that client with regard to the very same transaction 
and other substantially similar transactions, and argue, as 
part of the present representation, that the past 
representation was at best ineffective and at worst a fraud 
upon the Court? 

Mandamus is a law action. It is defined as an extraordinary 

remedy, not a writ of right, issued to compel the performance of 

_apurely ministerial act or duty, imposed by law upon an inferior 
tribunal, corporation, board, or person, where (1) the relator 
has a clear legal right to the relief sought, (2) there is a 
corresponding clear duty existing on the part of the respondent 
to perform the act in question, and (3) there is no other plain 
and adequate remedy available in the ordinary course of the 
law. State ex rel. Scoular Prop. v. Bemis, 242 Neb. 659, 496 
N.W.2d 488 (1993); State ex rel. Pederson v. Howell, 239 Neb. 
51,474 N.W.2d 22 (1991). 

To warrant the issuance of a peremptory writ of mandamus 
to compel the performance of a legal duty to act, (1) the duty 
must be imposed by law, (2) the duty must still exist at the time 
the writ is applied for, and (3) the duty to act must be clear. 
Mandamus lies only to enforce performance of a mandatory 
ministerial act or duty and is not available to control judicial 
discretion. The general rule is that an act is ministerial if there is 
an absolute duty to perform in a specified manner upon the 
existence of certain facts. State ex rel. Freezer Servs., Inc. v. 
Mullen, 235 Neb. 981, 458 N.W.2d 245 (1990). 

A court deciding a motion to disqualify counsel must balance 
several competing considerations, including the privacy of the 
attorney-client relationship, the prerogative of a party to 
choose counsel, and the hardships that disqualification imposes 
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on parties and the entire judicial process. Lansing-Delaware 
Water District v. Oak Lane Park, Inc., 248 Kan. 563, 808 P.2d 
1369 (1991). An attorney disqualification motion, seeking to 
protect the use of confidences and secrets against a former 
client, requires the balancing of the first client’s right to 
preserve its confidences against a second client’s right to the 
counsel of its own choosing, but preservation of client 
confidences is given greater weight in that balancing. Donohoe 
v. Consolidated Operating & Production Corp., 691 F. Supp. 
109(N.D. Ill. 1988). 
In State ex rel. Freezer Servs., Inc. v. Mullen, 235 Neb. at 
993, 458 N. W.2d at 253, this court stated: 
[When an attorney who was intimately involved with the 
particular litigation, and who has obtained confidential 
information pertinent to that litigation, terminates the 
relationship and becomes associated with a firm which is 
representing an adverse party in the same litigation, there 
arises an irrebuttable presumption of shared confidences, 
and the entire firm must be disqualified from further 
representation. This rule is consistent with Canons 4, 5, 
and 9 and DR 5-105(D) of the Code of Professional 
Responsibility, Baker v. Farnsworth, 117 Neb. 504, 221 
N.W. 17 (1928), and Federal Trust Co. v. Damron, 124 
Neb. 655, 247 N.W. 589. (1933). Through this rule the 
court, the parties, and the public can be assured that client 
confidences will be secure and will not pass, intentionally 
or inadvertently, from one party to an opposing party in 
the same litigation. 
This court also cited the following language: 

We also note the decision in Analytica, Inc. v. NPD 
Research, Inc., 708 F.2d 1263 (7th Cir. 1983). In that case 
an entire law firm changed sides and, with the assistance 
of another firm acting as trial counsel, began to represent 
an adverse party in litigation which was substantially 
related to the former representation. The court stated at 
1267: “There is an exception {to disqualification] for the 
case where a member or associate of a law firm (or 
government legal department) changes jobs, and later he 
or his new firm is retained by an adversary of a client in his 
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former firm. In such a case, even if there is a substantial 
relationship between the two matters, the lawyer can 
avoid disqualification by showing that effective measures 
were taken to prevent confidences from being received by — 
whichever lawyers in the new firm are handling the new 
matter. [Citations omitted.] The exception is inapplicable 
here; the firm itself changed sides.” 

The court also specifically rejected the use of Chinese 
walls in cases where the firm switches sides: “[A] law firm 
is not permitted to switch sides if its former representation 
was substantially related to its new representation, no 
matter what screens it sets up.” /d. at 1268. Cf. Schiessle v. 
Stephens, 717 F.2d 417 (7th Cir. 1983). Additionally, the 
court indicated that where a firm switches sides, Canon 9 
alone would be the basis for a strict rule of 
disqualification: “While ‘appearance of impropriety’ as a 
principle of professional ethics invites and maybe has 
undergone uncritical expansion because of its vague and 
open-ended character, in this case it has meaning and 
weight. For a law firm to represent one client today, and 
the client’s adversary tomorrow in aclosely related matter, 
creates an unsavory appearance of conflict of interest that 
is difficult to dispel in the eyes of the lay public—or for 
that matter the bench and bar—by the filing of affidavits, 
difficult to verify objectively, denying that improper 
communication has taken place or will take place between 
the lawyers in the firm handling the two sides. Clients will 
not repose confidences in lawyers whom they distrust and 
will not trust firms that switch sides as nimbly as Schwartz 
& Freeman.” 708 F.2d at 1269. 

State ex rel. Freezer Servs., Inc. v. Mullen, 235 Neb. at 994-95, 
458 N.W.2d at 253-54. 

In Brown v, Dist. of Col. Bd. of Zoning Adj., 486 A.2d 37 
(D.C. App. 1984), the Court of Appeals for the District of 
Columbia held that when a law firm has provided 
representation in the first of two related matters, and an 
individual attorney who has since left the law firm is 
representing a party (in Brown, the government) in the second 
matter adverse to his former firm’s client in the first matter, 
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disqualification will be required unless the attorney clearly 
shows that while at the firm, he did not work on the case and 
was not otherwise in a position to gain access to confidential 
information related to the first matter. The “substantially 
related” test originated in 77 C. & Theatre Corp. v. Warner 
Bros. Pictures, 113 F Supp. 265 (S.D.N.Y. 1953), aff'd 216 F.2d 
920 (2d Cir. 1954). In defining “substantially related,” the court 
looked at whether counsel may have received confidential 
information from the former client that could be used against it 
in the subsequent representation. 

In Berg v. Marine Trust Co., N.A., 141 Wis. 2d 878, 416 
N.W.2d 643 (Wis. App. 1987), the Wisconsin Court of Appeals 
found irrelevant to its determination the fact that defendant’s 
attorney was not involved in earlier representation of the 
plaintiff and that the former partner who had previously 
represented plaintiff was no longer with the firm. The court 
found generally that defendant’s attorney should be 
disqualified due to the representations’ being substantially 
related and that plaintiff was entitled to insist on protection of 
confidences. The court did, however, create a default 
mechanism by which an attorney could avoid disqualification 
by showing that effective measures were taken to prevent the 
former client’s confidences from being shared by the attorneys 
in the new firm in handling the new matter. 

The Kansas Supreme Court has stated, in adherence to the 
American Bar Association’s Model Rules of Professional 
Conduct 1.10, that an attorney is not subject to disqualification 
merely because of that attorney’s association with another 
attorney who represents a client, but, rather, that the attorney 
must have acquired confidential and material information 
before being excluded. However, once the attorney is deemed to 
have acquired such information, representation by other 
members of the attorney’s firm is barred, as well as © 
representation by the “tainted” attorney. Lansing-Delaware 
Water District v. Oak Lane Park, Inc., 248 Kan. 563, 808 P.2d 
1369 (1991). 

In Donohoe v. Consolidated Operating & Production Corp., 
691 F. Supp. 109, 118(N.D. Ill. 1988), the court stated: 

Both the substantial relationship test and the series of 
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rebuttable presumptions that it spawns represent our 
Court of Appeals’ attempt to balance the first client’s right 
to preserve its confidences against the second client’s right 
to counsel of its own choosing. [Citation omitted.] 
Preservation of client confidences has quite properly been 
given the greater weight in that balancing. 

As is quite apparent, many courts have struggled with this 
problem. Although not specifically mentioned in the cases cited 
above, a very real and critical consideration is the perception 
that the public has of the legal profession generally. It is 
difficult to explain to an individual client how an attorney who 
was once associated with a firm can leave that firm and now 
bring suit against that client involving the same or substantially 
similar subject matter formerly handled by his or her prior 
firm. Resort to affidavits stating that “I didn’t look at the file” 
or asserting the existence of Chinese walls are of little 
consolation to that client and do little or nothing to erase the 
appearance of impropriety. Although the record does not 
disclose what information the former members of the 
Fitzgerald, Brown firm possessed, nothing has been shown in 
the record which demonstrates that the structure of either law 
firm is such that it is unlikely that any attorney now or formerly 
associated with Fitzgerald, Brown could have had access to a 
client’s secret. See id. 

To avoid the necessity of agonizing over this type of decision, 
to aid the bar in its coping with situations such as this, to 
properly preserve not only the actual existence, but also the 
appearance, of propriety, and to eliminate as nearly as possible 
unnecessary and unwarranted criticism of the legal profession, 
we find it necessary to adopt a “bright line” rule, We now hold 
that an attorney must avoid the present representation of a 
cause against a client of a law firm with which he or she was 
formerly associated, and which cause involves a subject matter 
which is the same as or substantially related to that handled by 
the former firm while the present attorney was associated with 
that firm. 

Application of this rule to the present controversy shows that 
the representation by Lieben, Dahlk of these causes of action 
against FirsTier runs head-on into the prohibition of that rule. 
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Accordingly, we find that the respondents had no alternative 
but to disqualify Lieben, Dahlk, and as their duty to do sois one 
imposed by law, which duty existed at the time the writ of 
mandamus was applied for, and their duty to act was clear, such 
writ must issue. Therefore, we direct that a peremptory writ of 
mandamus issue, directing the respondents as judges of the 
district court for Douglas County to disqualify Lieben, Dahlk 
from further representation of the plaintiffs in the litigations 
captioned “Samuel C. Carroll and Joan C. Nellson vs. FirsTier 
Financial Inc. and FirsTier Bank, N. A. Omaha,” Douglas 
County District Court, docket 905, page 801, and “Billie 
Pepper Trachtenbarg, Jean Pepper Horen, Linda Priesman 
Smith and Steven [P]riesman vs. FirsTier Financial Inc. and 
FirsTier Bank N. A. Omaha,” Douglas County District Court, 
docket 905, page 780. 
PEREMPTORY WRIT ISSUED. 


MiAM. VREDEVELD, APPELLANT, V.SCOTT R. CLARK, APPELLEE. 
504 N.W.2d 292 


Filed August 20, 1993. No. S-91-243. 


1. Directed Verdict. A directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the evidence, where an issue 
should be decided as a matter of law. 

. The party against whom a verdict is directed is entitled to have every 
controverted fact resolved in his or her favor and to have the benefit of every 
inference which can reasonably be drawn from the evidence. If there is any 
evidence which will sustain a finding for the party against whom the judgment is 
made, the case may not be decided as a matter of law. 

3. Negligence: Proximate Cause: Words and Phrases. “Proximate cause” is that 
cause which, in a natural and continuous sequence, unaccompanied by any 
efficient intervening cause, produces injury, and without which the result would 
not have occurred. 

4. Trial: Expert Witnesses. Triers of fact are not required to take opinions of 
experts as binding upon them. Determining the weight that should be given 
expert testimony is uniquely the province of the fact finder. 

5. Negligence: Motor Vehicles: Proximate Cause: Liability: Evidence: Damages. 
Evidence that a person was not wearing a seatbelt at the time he or she was 
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injured shall not be admissible in regard to the issue of liability or proximate 
cause, but may be admissible as evidence concerning mitigation of damages, 
except that it shall not reduce recovery for damages by more than 5 percent. 

6. Jury Instructions: Evidence: New Trial. Submission of an issue on which the 
evidence is insufficient to sustain an affirmative finding is, generally, prejudicial 
and results ina new trial. 

7. Rules of Evidence. Admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those instances under the 
Nebraska Evidence Rules when judicial discretion is a factor involved in 
admissibility of evidence. 

8. Physician and Patient: Claims: Records: Waiver. Filing a personal injury claim 
waives the physician-patient privilege as to all the information concerning the 
health and medical history relevant to the matters which plaintiff has put at 
issue. 

9. Physician and Patient: Claims: Records. Medical records or information which 
is unrelated to the condition at issue and irrelevant to the cause of action remains 
privileged. 

Appeal from the District Court for Hall County: JosepH D. 
MarTIN, Judge. Reversed and remanded for further 


proceedings. 


Kent A. Schroeder, of Ross, Schroeder & Brauer, for 
appellant. . 


Daniel M. Placzek, of Luebs, Beltzer, Leininger, Smith & 
Busick, for appellee. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CURIAM. 

This is an appeal by a plaintiff of a damages award in the 
district court for Hall County. Plaintiff, Mia M. Vredeveld, was 
a passenger in a car which was rear-ended by defendant, Scott 
R. Clark. The court granted plaintiff’s motion for summary 
judgment as to HNability and submitted to the jury the 
determination of damages proximately caused by defendant. 
The jury found for plaintiff in the amount of $5,000. Plaintiff 
appeals the damages awarded. 


STATEMENT OF FACTS 
On August 23, 1986, at approximately 11 p.m., plaintiff and 
a friend, Lana Leitschuck, after going to a movie, were driving 
home in plaintiff’s Corvette. Leitschuck was driving and 
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headed south on South Locust Street in Grand Island. As she 
arrived at Brookline Drive, she waited for the northbound 
traffic to clear so that she could make a left turn onto Brookline 
Drive. As she waited, another vehicle pulled up behind her. 
Shortly thereafter, defendant, also traveling southbound, 
approached in his vehicle and struck the vehicle immediately 
behind plaintiff’s, pushing it into plaintiff’s vehicle. Plaintiff, 
who was not wearing her seatbelt, testified that in response to 
Leitschuck’s gasp immediately prior to the collision, she 
reached out to the dashboard with her right hand. 

After the collision, plaintiff experienced stiffness in her neck 
and pain in the tops of her shoulders and the middle of her 
back. Plaintiff drove Leitschuck to plaintiff’s house, and later, 
early Sunday morning, plaintiff went to the St. Francis 
Hospital emergency room. She was x-rayed and fitted with a 
cervical collar. 

Plaintiff consulted her family physician, Dr. Sheridan 
Anderson, on August 26, because of persistent pain in her neck 
and across the top of her shoulders. Dr. Anderson diagnosed 
muscle strain and spasm in her neck. He prescribed pain 
medication and physical therapy. However, plaintiff began to 
experience pain in her right shoulder joint between August 27 
and September 2. On September 2, plaintiff returned to Dr. 
Anderson’s office, complaining of a resurgence of pain after 
attending a dance at her parents’ home. At the 
recommendation of Dr. Anderson, plaintiff consulted Dr. 
Balachandran Wariyar, a neurologist, on October |. In a letter 
to Dr. Anderson, Dr. Wariyar indicated that plaintiff had 
increasing problems with the right side of her shoulder and her 
neck “with the arm popping.” 

Dr. Wariyar found no nerve damage. On October 21, 
plaintiff drove to lowa. Plaintiff testified that her right 
shoulder began to hurt as she drove to lowa and that she was 
unable to complete the drive home. Plaintiff’s neck pain began 
to subside by October 1986 and was resolved by March 13, 
1987. Between October 28, 1986, and approximately November 
27, 1989, plaintiff had consultations with, and treatments 
from, a number of specialists for her right shoulder pain. Dr. 
Matthew Reckmeyer, an orthopedic surgeon, treated plaintiff 
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on several occasions beginning in October 1986. In a letter he 
prepared after plaintiff’s visit, Dr. Reckmeyer stated that 
plaintiff had not recalled any specific trauma to her shoulder. 
His treatments included physical therapy and injections in the 
shoulder to relieve the pain. Dr. Reckmeyer was apparently the 
first to diagnose plaintiff’s condition as shoulder impingement 
syndrome. Subsequent consultations with other doctors 
supported the diagnosis. In October 1987, a Dr. Miller, 
consulted for a second opinion, performed an arthrography. 
Dye was injected into the problem area to assist in the diagnosis. 
A myelogram and a CAT scan were also done. 

Plaintiff eventually had two surgeries to relieve the shoulder 
impingement syndrome. On November 17, 1988, Dr. 
Reckmeyer performed an arthroscopic shoulder decom- 
pression, a procedure in which a tube is inserted through a 
puncture wound into various areas of the shoulder joint. This 
procedure alleviated the pain for a short time, but the pain in 
plaintiff’s right shoulder resumed. On August 22, 1989, a Dr. 
Lesiak, an orthopedic surgeon who had previously seen 
plaintiff for the same condition, performed an open shoulder 
decompression. This surgery required a 3- to 4-inch incision in 
plaintiff’s shoulder. 

Plaintiff was involved in other motor vehicle accidents on 
June 26, 1987, and May 11 and 19, 1990. There is no indication 
that plaintiff suffered any injuries from the June 26 accident. 
Dr. Lesiak saw plaintiff on May 24, 1990, because of the May 11 
accident. Dr. Lesiak found that plaintiff had a second degree 
acromioclavicular joint separation, a separation in her 
shoulder. 

On April 16, 1990, plaintiff filed the present action against 
defendant, requesting special damages in the amount of 
$14,883.12 and general damages. The trial court granted 
summary judgment against defendant as to liability and 
submitted the issues of proximate cause of the injuries and the 
amount of damages that plaintiff suffered, if any, to the jury. 
At trial, plaintiff offered expert testimony from orthopedic 
surgeon Bruce Claussen. Dr. Claussen examined plaintiff in 
November 1990. In explaining the injury to her shoulder, 
plaintiff told Dr. Claussen she had placed her arm on the 
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dashboard prior to impact. Dr. Claussen testified that 
plaintiff’s history and physical findings were consistent with the 
diagnosis of continuing impingement syndrome and that the 
accident of August 23, 1986, was the proximate cause of the 
shoulder injury at issue in the trial. He found that plaintiff had 
suffered in the past from a grade II shoulder separation, but it 
had healed by the time he saw plaintiff. Defendant presented 
the videotaped deposition of Dr. John G. Yost. Dr. Yost saw 
plaintiff on November 29, 1990. He stated that as of November 
29, plaintiff showed no evidence of a grade II shoulder 
separation or of true impingement syndrome. Dr. Yost 
diagnosed plaintiff as suffering from frozen shoulder. On 
January 25, 1991, the jury found for plaintiff in the amount of 
$5,000. 

In this appeal, plaintiff claims the trial court erred in giving 
the jury instructions on intervening cause and failure to wear 
seatbelts for mitigation of damages; in failing to receive exhibits 
25A, 25B, 25C, which were not listed in the pretrial order, and 
exhibit 63, an instructive video on arthroscopic surgery; in 
receiving into evidence exhibits 66 and 67, which were pictures 
of the vehicles involved in the accident; in failing to sustain 
plaintiff’s motion in limine to exclude the pictures of the 
vehicles, motion for directed verdict against defendant as to 
proximate cause, motion for a new trial, motion for judgment 
notwithstanding the verdict, and motion for a protective order 
pursuant to Neb. Ct. R. of Discovery 26(b)(4)(C) (rev. 1992); 
and in failing to tax costs. 


DIRECTED VERDICT 

After defendant rested, plaintiff moved for a directed verdict 
on the issue of proximate cause. If a motion for a directed 
verdict made at the close of all the evidence is overruled by the 
trial court, this court’s review is controlled by the rule that a 
directed verdict is proper only where reasonable minds cannot 
differ and can draw but one conclusion from the evidence, 
where an issue should be decided as a matter of law. Schleich v. 
Archbishop Bergan Mercy Hosp., 241 Neb. 765, 491 N.W.2d 
307 (1992). 

The party against whom the verdict is directed is entitled to 
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have every controverted fact resolved in his or her favor and to 
have the benefit of every inference which can reasonably be 
drawn from the evidence. If there is any evidence which will 
sustain a finding for the party against whom the motion is 
made, the case may not be decided as a matter of law. Leonard 
v. Wilson, 238 Neb. 1, 468 N.W.2d 604 (1991). 

“Proximate cause” is that cause which, in a natural and 
continuous sequence, unaccompanied by any efficient 
intervening cause, produces injury, and without which the 
result would not have occurred. Belgum v. Mitsuo Kawamoto 
& Assoc., 236 Neb. 127, 459 N. W.2d 226 (1990). 

In resolving the proximate cause issue, this court is guided by 
the following principle: A plaintiff is not bound to exclude the 
possibility that the accident might have happened in some other 
way, but is only required to satisfy the jury, by a preponderance 
of the evidence, that the injury occurred in the manner claimed. 
McVaney v. Baird, Holm, McEachen, 237 Neb. 451, 466 
N.W.2d 499 (1991). 

Plaintiff claimed her shoulder impingement syndrome was 
proximately caused by the accident involving defendant. She 
offered the testimony of two doctors who stated the injury to 
her shoulder resulted from the 1986 accident. Triers of fact are 
not required to take opinions of experts as binding upon them. 
Keystone Ranch Co. v. Central Neb. Pub. Power & Irr. Dist., 
237 Neb. 188, 465 N.W.2d 472 (1991). Thus, we find that 
plaintiff was not entitled to a directed verdict, because 
determining the weight that should be given expert testimony is 
uniquely the province of the fact finder. See Jn re Application 
A-16642, 236 Neb. 671, 463 N.W.2d 591 (1990). 


JURY INSTRUCTIONS 


STANDARDOF REVIEW 

In an appeal based on the claim of an erroneous instruction, 
the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Sikyta v. Arrow Stage Lines, 
238 Neb. 289, 470 N.W.2d 724 (1991). 

In reviewing a claim of prejudice from instructions given or 
refused, the instructions must be read together, and if, taken as 
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a whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and 
evidence, there is no prejudicial error necessitating reversal. 
Behm v. Northwestern Bell Tel. Co., 241 Neb. 838, 491 N.W.2d 
334 (1992); Grote v. Meyers Land & Cattle Co., 240 Neb. 959, 
485 N.W.2d 748 (1992). 


EFFICIENT INTERVENING CAUSE 

Plaintiff claims that the evidence was insufficient to warrant 
an instruction on intervening cause. Defendant asserts in his 
brief that the instruction on intervening cause was correct 
because plaintiff’s shoulder injury did not manifest itself until 
after the trip plaintiff took to Iowa. 

An efficient intervening cause is a new and independent force 
which breaks the causal connection between the original wrong 
and theinjury. Belgum v. Mitsuo Kawamoto & Assoc., supra. 

After the accident, plaintiff initiated physical therapy for the 
Strain and spasms in her neck. The physical therapy sessions 
consisted, in part, of upper extremity exercises. The exercises 
were performed on an upper body ergometer, otherwise 
referred to as a “bicycle for the arms.” Plaintiff exercised her 
upper body on the ergometer on several dates throughout 
September. Although the duration and intensity were gradually 
increased, plaintiff did not complain of any pain in her shoulder 
during those sessions. The record reflects plaintiff did not 
complain of any shoulder pain during her physical therapy 
sessions until October 23, after the weekend trip she took to 
Iowa. When she sought treatment for the pain in her shoulder 
from Dr. Reckmeyer, she told him she could not recall any 
specific trauma to her shoulder. Specifically, she did not 
remember placing her arm on the dashboard prior to the 
accident with defendant, although that accident originally 
caused her cervical sprain. 

The appearance of pain in plaintiff’s right shoulder 
approximately | month after the accident, with no prior 
indication of injury to the shoulder, and plaintiff’s own failure 
to remember the accident which caused severe pain in her neck 
and the tops of her shoulders, warranted the instruction on the 
intervening cause. 
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SEATBELT INSTRUCTIONS 

Plaintiff also claims the trial court erred in instructing the 
jury on nonuse of seatbelts for mitigation of damages because 
defendant provided no evidence regarding the causal 
relationship between the accident and the injuries plaintiff 
sustained. Neb. Rev. Stat. § 39-6,103.08 (Reissue 1988) 
provided: 

Evidence that a person was not wearing a seat belt at the 
time he or she was injured shall not be admissible in regard 
to the issue of liability or proximate cause, but may be 
admissible as evidence concerning mitigation of damages, 
except that it shall not reduce recovery for damages by 
more than five percent. 

A number of states allow evidence of a plaintiff’s failure to 
wear a seatbelt for mitigation of damages, but only when the 
defendant has demonstrated a causal connection between the 
plaintiff’s failure to wear an available seatbelt and the damages 
sustained by the plaintiff. See, Benner v. Interstate Container 
Corp., 73 F.R.D. 502 (1977) (instruction on nonuse of seatbelt 
for mitigation proper where expert testified plaintiff’s injuries 
could have been avoided if she had worn seatbelt); Law v. 
Superior Court of State of Ariz., 157 Ariz. 147, 755 P.2d 1135 
(1988) (under comparative negligence statute, nonuse of 
seatbelt can be considered and used to reduce damages if 
nonuse either caused or enhanced injuries to plaintiff); Foley v. 
City of West Allis, 113 Wis. 2d 475, 335 N.W.2d 824 (1983) 
(failure to wear seatbelts not negligence per se, but proper to 
instruct jury where seatbelts are available and evidence 
indicates causal relationship between injuries sustained and 
failure to wear seatbelts). See, also, Knapp v. Shores, 550 So. 2d 
1155 (Fla. App. 1989) (error to instruct jury on seatbelt defense 
in absence of evidence that seatbelts were fully operational); 
Thomas v. Gottlieb, 520 So. 2d 622 (Fla. App. 1988). 

Although plaintiff testified at trial she was not wearing a 
seatbelt at the time of the accident, defendant presented no 
evidence demonstrating the injuries sustained by plaintiff 
which were attributable to her failure to wear the seatbelt in the 
rear-end collision. In E A. E Motor Cars, Inc. v. Childers, 181 
Ga. App. 821, 354 S.E.2d 6 (1987), the defendants asserted that 
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the trial court had erred in failing to charge the jury with the 
requested seatbelt charge. The appellate court found it proper 
for the trial court to refuse to make the charge, even though the 
plaintiff had testified she was not wearing a seatbelt. The court 
reasoned that the defendants had not introduced evidence 
connecting the injuries of the plaintiff with her failure to wear a 
seatbelt. a 
Thus, [defendants’] requested charge, which would have 
instructed the jury not to award any amount for injuries 
and damages sustained which were proximately caused by 
[plaintiff’s] failure to wear a seat belt, was not adjusted to 
the evidence and the trial court did not err by refusing to so 
charge. 
Id. at 822, 354S.E.2dat 8. 

Here, the instruction given to the jury on failure to wear a 
seatbelt for mitigation of damages required the jury to reduce 
damages if defendant proved that plaintiff was not wearing her 
seatbelt and that plaintiff’s injuries would have been less if she 
had been wearing her seatbelt. However, no evidence was 
presented regarding the extent to which the injuries to plaintiff 
would have been diminished had she been wearing a seatbelt. 
Submission of an issue on which the evidence is insufficient to 
sustain an affirmative finding is, generally, prejudicial and 
results in a new trial. Jensen v. Archbishop Bergan Mercy 
Hosp., 236 Neb. 1, 459 N.W.2d 178 (1990). Since no evidence 
was provided indicating the causal relationship between 
plaintiff’s failure to wear the seatbelt and the extent of injuries 
she sustained in the accident, the instruction was improper. 


PREJUDICIAL ERROR 

In Oberhelman v. Blount, 196 Neb. 42, 241 N.W.2d 355 
(1976), we found that although the jury had found for the 
plaintiff, it was prejudicial error for the trial court to have 
instructed the jury on contributory negligence where there was 
insufficient evidence to sustain an affirmative finding of 
contributory negligence, because the instruction allowed the 
jury to reduce damages due the plaintiff. In the instant case, the 
instruction on seatbelts was also prejudicial because it allowed 
the jury to reduce the amount of damages due plaintiff. See id. 
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MOTION IN LIMINE 

Plaintiff assigns as error the trial court’s failure to exclude 
exhibits 66 and 67 because they were irrelevant. Exhibit 66 
consists of an enlarged photograph taken of the back end of 
plaintiff’s Corvette after the accident. Exhibit 67 is an enlarged 
photograph taken of the front end of the vehicle that was forced 
into the rear of the Corvette. The photographs depict the minor 
damage sustained by the vehicles during the accident. 


STANDARD OF REVIEW 

In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence. 
Behm v. Northwestern Bell Tel. Co., 241 Neb. 838, 491 N.W.2d 
334 (1992). See, also, State v. Messersmith, 238 Neb. 924, 473 
N.W.2d 83 (1991). Thus, this court reviews a trial court’s ruling 
on the admissibility of evidence for an abuse of discretion only 
where the Nebraska Evidence Rules permit judicial discretion 
in assessing admissibility. Behm v. Northwestern Bell Tel. Co., 
supra. 


EXHIBITS 66 AND 67 

Rule 403 of the Nebraska rules of evidence. provides the trial 
court with the discretion to exclude evidence, although it is 
relevant, if it is unfairly prejudicial. Neb. Rev. Stat. § 27-403 
(Reissue 1989). 

Prior to trial, plaintiff filed a motion in limine to exclude any 
evidence of damage to plaintiff’s vehicle as irrelevant and to 
exclude such evidence even if relevant because “its probative 
value is substantially outweighed by the danger of unfair 
prejudice.” The trial court overruled the motion, and the 
exhibits were introduced at trial. 

No abuse of discretion is evident from the record. In his 
amended answer, defendant denied the injuries were of the 
extent and nature alleged by plaintiff. The question presented, 
then, is whether defendant’s negligence in striking plaintiff’s 
vehicle proximately caused all the injuries of plaintiff. 

A similar situation arose in Springer v. Smith, 182 Neb. 107, 
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153 N.W.2d 300 (1967). In Springer, the defendant’s vehicle 
rear-ended the plaintiff’s vehicle. The plaintiff initiated a 
lawsuit against the defendant, who admitted the accident, but 
denied the injuries were of the nature and extent alleged in the 
plaintiff’s petition. At trial, photographs of the automobiles 
and the parties were admitted. The defendant argued that the 
photographs were admitted to show the force of the collision 
and thus were immaterial, because he had admitted negligence 
and that negligence was the proximate cause of the accident. 
This court found that because the defendant disputed the 
claimed injuries of the plaintiff, the photographs were relevant 
to show the nature and the contact of the force. The court 
stated, “To have refused to admit them would deny to the jury 
evidence helpful in resolving the issue of the injuries the 
plaintiff sustained and their nature and character.” /d. at 110, 
153 N.W.2d at 302. 

In the case at hand, the trial court did not abuse its discretion 
in admitting into evidence the photographs of two of the 
vehicles involved in the accident. Dr. Lesiak testified that the 
severity of the impact to plaintiff’s vehicle is significant because 
the amount of energy absorbed at impact determines the nature 
and the extent of the injury. Dr. Claussen also stated that “the 
younger the person is the more severe a jolt it would have to be 
to cause an impingement syndrome.” As in Springer, the 
photographs were relevant to show force of impact, which in 
turn could assist the trier of fact in ascertaining the injuries 
plaintiff sustained. 


EXHIBITS 25A, 25B, 25C, AND 63 

There is no merit in plaintiff’s assignment of error that the 
trial court erred in not admitting exhibits 25A, 25B, 25C, and 
63. Plaintiff does not discuss the assignment of error in regard 
to exhibit 63 in her brief, and therefore, we will not discuss it. To 
be considered by the Supreme Court, an error must be assigned 
and discussed in the brief of one claiming that prejudicial error 
has occurred. Regency Homes Assn. v. Egermayer, 243 Neb. 
286, 498 N.W.2d 783 (1993); Carlson v. Zellaha, 240 Neb. 432, 
482 N.W.2d 281 (1992). 

The first three exhibits in question consisted of three 


VREDEVELDv. CLARK 57 
Cite as 244 Neb. 46 


drawings prepared by Dr. Claussen. Prior to trial the parties 
produced a number of exhibits which were marked and 
identified by stipulation of the parties. The trial judge’s pretrial 
notes state: “If, additional exhibits or documents are 
discovered, the party intending to use them shall immediately 
exhibit them to opposing counsel, and submit them to the court 
to be marked for identification... . Failure to comply, except for 
good cause shown, will make such exhibit inadmissible.” 

Exhibit 25 was listed among those exhibits to which the 
parties might object. Plaintiff’s exhibit list described exhibit 25 
in the following manner: “Dr. Bruce Claussen will use during 
the course of trial for purposes of medical illustration props, 
models, diagrams, charts and other aids.” Defendant’s counsel 
had been given exhibit 25 to examine prior to trial. By 
introducing additional exhibits without submitting them to 
defendant’s counsel, plaintiff subjected herself to the penalty 
provided by the pretrial agreement, to wit, the exclusion of the 
offered exhibits. 


EXPERT FEES 

Plaintiff assigns as error the trial court’s failure to assess the 
costs of the expert witnesses to defendant. 

In Hefti v. Hefti, 166 Neb. 181, 88 N.W.2d 231 (1958), this 
court stated that expert witness fees could be taxed above the 
statutory fee where a special contract existed. In Lockwood v. 
Lockwood, 205 Neb. 818, 290 N.W.2d 636 (1980), this court 
upheld the taxing of expert witness fees to the husband in a 
divorce action. It found evidence of a contract where the expert 
testified he had been employed by the wife to examine certain 
financial documents furnished to the wife by the husband in 
preparation for the trial, he had testified to the value of his 
services, and these documents and the expert’s testimony were 
accepted into evidence at trial. In Hefti and Lockwood, costs 
for expert witness fees were permitted pursuant to Neb. Rev. 
Stat. § 42-367 (Reissue 1988) and its predecessor, which permit a 
court to direct costs against either party involved in a divorce 
action. These cases are thus distinguishable from the present 
case. The court did not err in refusing to tax expert witness fees 
to defendant. 
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PROTECTIVE ORDER 

The next assignment of error is that the trial court erred in 
denying plaintiff’s motion for a protective order for her medical 
records retained by the offices of Dr. Wariyar. Dr. Wariyar 
examined plaintiff for the pain in her shoulder at the 
recommendation of Dr. Anderson. Plaintiff testified that she 
had seen Dr. Wariyar before that time. Defendant apparently 
filed a notice of medical records deposition, although the 
record only contains plaintiff’s motion for a protective order 
concerning the medical records held by Dr. Wariyar. In the 
motion, plaintiff requested the court to order the defendant to 
take a deposition of Dr. Wariyar “to determine whether or not 
physician-patient communications that occurred before the 
injury at issue are relevant to the conditions complained of in 
the pending action.” 

Neb. Rev. Stat. § 27-504 (Cum. Supp. 1990) grants a 
physician-patient privilege to a person seeking medical 
treatment. Section 27-504(4)(c) waives the privilege in certain 
circumstances: “There is no privilege under this rule as to 
communications relevant to an issue of the physical, mental, or 
emotional condition of the patient in any proceeding in which 
he or she relies upon the condition as an element of his or her 
claim or defense.” (Emphasis supplied.) 

Courts have generally held that filing a personal injury claim 
waives the physician-patient privilege as to all the information 
concerning the health and medical history relevant to the 
matters which plaintiff has put at issue. See, State ex rel. 
Pierson y. Griffin, 838 S.W.2d 490 (Mo. App. 1992); Nelson v. 
Lewis, 130 N.H. 106, 534 A.2d 720 (1987); Clark v. District 
Court, Second Jud. Dist. , 668 P.2d 3 (Colo. 1983); Trans- World 
Investments v. Drobny, 554 P.2d 1148 (Alaska 1976); State ex 
rel. Calley v. Olsen, 271 Or. 369, 532 P.2d 230 (1975). But see, 
State ex rel: Mapes v. District Court, 250 Mont. 524, 822 P2d 
91 (1991) (plaintiff waives her physician-patient privilege to the 
extent necessary for the defendant to discover whether 
plaintiff’s current condition is the result of some other cause). 
However, medical records or information which is unrelated to 
the condition at issue and irrelevant to the cause of action 
remains privileged. Canfield v. Sandock, 563 N.E.2d 526 (Ind. 
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1990); Trans- World Investments v. Drobny, supra; State ex rel. 
Calley v. Olsen, supra. 

Defendant’s motion is not within the record, and therefore, it 
is not possible to determine whether defendant asserted that the 
medical records contained evidence upon which he wished to 
rely for his defense or whether defendant’s request for the 
records was reasonably calculated to lead to the discovery of 
admissible evidence pursuant to Neb. Ct. R. of Discovery 
26(b)(1) (rev. 1992). 


CONCLUSION 
The trial court was correct in denying plaintiff’s motion for 
directed verdict on the issue of proximate cause of plaintiff’s 
injuries and in its evidentiary rulings. Plaintiff is entitled to a 
new trial because the seatbelt instruction was prejudicial to 
plaintiff. The cause is remanded to the lower court for further 
proceedings consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
SHANAHAN, J., not participating. 


LANPHIER, J., concurring. 

I do not agree with the majority’s decision that a directed 
verdict cannot be granted when there is expert testimony 
offered into evidence. Furthermore, I would not have 
permitted the instruction on intervening cause. 


DIRECTED VERDICT 

I disagree with the majority decision to the extent that it 
holds that the testimony of an expert witness, without more, 
serves to preclude a directed verdict. This court has held that 
where there is evidence from expert testimony, a directed verdict 
should not be granted, because the trier of fact must weigh the 
evidence and resolve the contradiction. See, Cassio v. 
Creighton University, 233 Neb. 160, 446 N.W.2d 704 (1989); 
Lane v. State Farm Mut. Automobile Ins. Co., 209 Neb. 396, 
308 N.W.2d 503 (1981). However, where there is 
uncontroverted evidence and the court determines that 
reasonable minds can draw but one conclusion from the 
evidence, the introduction of expert testimony, alone, should 
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not bar the court from granting a directed verdict in favor of the 
plaintiff. lf the court can grant a directed verdict where there is 
uncontroverted lay testimony, there is no reason to apply a 
different standard to expert testimony. 

A directed verdict is proper where reasonable minds can 
draw but one conclusion from the evidence. There is no reason 
to exempt cases involving expert testimony from this rule. If, in 
light of all the evidence, including testimony, the trial court 
finds that a directed verdict is warranted because reasonable 
minds cannot differ and can draw but one conclusion from the 
evidence, the fact that the evidence includes expert testimony 
should not bar the directed verdict. 

Verdicts cannot be based solely on possibility, conjecture, or 
speculation. Wessel v. City of Lincoln, 145 Neb. 357, 16 
N.W.2d 476 (1944). See, also, Mustion v. Ealy, 201 Neb. 139, 
266 N.W.2d 730 (1978). In holding that the mere presence of 
expert testimony prevented a directed verdict for plaintiff, this 
court permits a jury to entertain defendant’s theory, although it 
has no basis in the evidence. 


EFFICIENT INTERVENING CAUSE 

As to the instruction on intervening cause, I believe this is the 
“appropriate time” and “appropriate case,” as stated in Mundt 
v. Northwestern Bell Tel. Co., 230 Neb. 192, 197, 430 N.W.2d 
530, 533 (1988), in which this court should allow the intervening 
cause instruction to “pass from the scene,” id. In Mundt, we 
found that the trial court had committed error in failing to give 
an instruction on intervening, or superseding, cause, partly 
because the phrase “intervening cause” was included in the 
proximate cause instruction. Failure to define “intervening 
cause” therefore constituted error. In addition, the defendant 
had pled the issue of intervening cause and introduced facts 
which justified giving the instruction to the jury. 

The proximate cause instruction given to the jury in this case 
does not contain the words “intervening cause.” It states: “A 
proximate cause is a cause that produces a result in a natural 
and continuous sequence and without which the result would 
not have occurred.” In addition, no facts were introduced 
which would require the instruction on intervening cause. 
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The Nebraska Supreme Court Committee on Civil Practice 
and Procedure suggests that the instruction on proximate 
cause, NJI2d Civ. 3.41; the instruction on concurring cause, 
NJI2d Civ. 3.42; and the instruction on the conduct of a 
nonparty third person as the sole and proximate cause, NJI2d 
Civ. 3.44, are sufficient instruction for the jury. NJI2d Civ. 
3.43 comment. The committee recommends that the instruction 
on superseding or efficient intervening cause be treated as part 
of the plaintiff’s proof of proximate cause or concurring cause. 

The plaintiff must prove that the incident under litigation 
was ‘“‘a” proximate cause of his or her injury. When the 
trier of fact decides that a “superseding” cause is “the” 
proximate cause, it has decided that the plaintiff has not 
met this burden of proof, has not proved that the incident 
under litigation was “a” proximate cause. Approaching it 
from the other direction, the plaintiff has the burden of 
proving that the defendant’s acts were a proximate cause; 
if the plaintiff does that, then he or she has proved that 
subsequent acts were not the sole proximate cause. If there 
was a so-called superseding cause, then the act under 
litigation was not a proximate cause. However you look at 
it, the burden is on the plaintiff. 
NJI2d Civ. 3.43 comment at 185. 

I agree with the committee that superseding or efficient 
intervening cause should be considered as part of a plaintiff’s 
proof of proximate cause. Furthermore, the instruction on 
intervening cause in this case was unnecessary and prejudicial. 
By instructing the jury on intervening cause, the court allowed 
the jury to absolve defendant of his liability regarding the 
shoulder impingement syndrome because of defendant’s totally 
unsubstantiated theory regarding the occurrence of an accident 
in October 1986. 

WHITE, J., joins in this concurrence. 
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IN RE APPLICATION OF CITY OF LEXINGTON, NEBRASKA. 
CITY OF LEXINGTON, NEBRASKA, APPELLEE AND 
CROSS-APPELLANT, V. DAWSON COUNTY PUBLIC POWER DISTRICT, 
APPELLANT AND CROSS-APPELLEE. 

504. N.W.2d 532 


Filed August 20, 1993. No.S-91-450. 


1. Nebraska Power Review Board: Appeal and Error. A decision of the Nebraska 
Power Review Board will be affirmed on appeal if it is supported by evidence in 
the record and is not arbitrary, capricious, or otherwise illegal. 

2. Statutes: Appeal and Error, Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the determination made by the 
court below. 

3. Statutes: Legislature: Intent: Appeal and Error. In settling upon the meaning of 
a statute, an appellate court must determine and give effect to the purpose and 
intent of the Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense, it being the court’s duty to 
discover, if possible, the Legislature’s intent from the language of the statute 


itself. 
4. Statutes. In the absence of anything indicating to the contrary, statutory 


language is to be given its plain and ordinary meaning; when the words of a 
statute are plain, direct, and unambiguous, no interpretation is necessary or will 
be indulged to ascertain their meaning. 


Appeal from the Nebraska Power Review Board. Affirmed 
in part, and in part reversed and remanded with directions. 


Bruce Smith, of Stewart & Smith, and Steven E. Guenzel, of 
Barlow, Johnson, DeMars & Flodman, for appellant. 


Willard Weinhold, Lexington City Attorney, for appellee. 


HastTinocs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


HASTINGS, C.J. 

The Dawson County Public Power District (Dawson) 
appeals from an order of the Nebraska Power Review Board 
(Board) which determined the total economic impact of 
transferring an electrical service area from Dawson to the City 
of Lexington (Lexington) under the provisions of Neb. Rev. 
Stat. § 70-1010 (Reissue 1990) and ordered the payment by 
Lexington to Dawson of $596,809. Lexington cross-appeals. 

Neb. Rev. Stat. § 70-1016 (Reissue 1990) provided that an 
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appeal may be taken to the Supreme Court from any final 
action of the Board in the same manner as appeals are taken 
from decisions of the Public Service Commission. 

Inthe case Jn re Complaint of Federal Land Bank of Omaha, 
223 Neb. 897, 395 N.W.2d 488 (1986), this court held that an 
action of the Public Service Commission will be affirmed on 
appeal if it is supported by evidence in the record and is not 
arbitrary, capricious, or otherwise illegal; and thus, the same 
standard of review applies to decisions of the Board, i.e., if they 
are supported by the evidence and are reasonable and not 
arbitrary, they are to be affirmed. It is quite apparent from that 
rule that this court cannot set itself up as a super-administrative 
body and reach its own conclusion without regard to that made 
by the Board. 

On January 22, 1990, Lexington, pursuant to Neb. Rev. 
Stat. § 70-1008 (Reissue 1990), filed an application with the 
Board to transfer newly annexed territory to its electric service 
area. That section provides in part that a municipally owned 
electric system serving such municipality at retail shall have the 
right upon application to and approval by the Board to serve 
newly annexed areas of such municipality. An annexation of a 
certain area has taken place, and there is no dispute as to 
Lexington’s right to serve this annexed area. 

However, the parties unsuccessfully attempted to agree, 
under the provisions of § 70-1010, upon the value of the 
annexed certified service area, distribution facilities, and 
customers of Dawson being transferred to Lexington. 

Therefore, further application was made by Lexington to 
have the Board determine the total economic impact which 
transferring the territory would have on the area’s current 
electric supplier, Dawson. Dawson joined in that application. 
The Board requested that, pursuant to § 70-1010, the parties 
submit information as to what costs would be incurred by 
Dawson if the transfer of the area in question took place. 

Section 70-1010(2) provides: 

In the event of a proposed transfer of customers and 
facilities from one supplier to another in accordance with 
this section or section 70-1008 or 70-1009, the parties shall 
attempt to agree upon the value of the certified service 
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area and distribution facilities and customers being 
transferred. If the parties cannot agree upon the value, 
then the board shall determine the total economic impact 
on the selling supplier and establish the price accordingly 
based on, but not limited to, the following guidelines: The 
supplier acquiring the certified service area, distribution 
facilities, and customers shall purchase the electric 
distribution facilities of the supplier located within the 
affected area, together with the supplier’s rights to serve 
within such area, for cash consideration which shall 
consist of (a) the current reproduction cost if the facilities 
being acquired were new, less depreciation computed ona 
straight-line basis at three percent per year not to exceed 
seventy percent, plus (b) an amount equal to the 
nonbetterment cost of constructing any facilities 
necessary to reintegrate the system of the supplier outside 
the area being transferred after detaching the portion to be 
sold, plus (c) an amount equal to two and one-half times 
the annual revenue received from power sales to existing 
customers of electric power within the area being 
transferred .... After the board has determined the price 
in accordance with such guidelines, the acquiring supplier 
may acquire such distribution facilities and customers by 
payment of the established price within one year of the 
final order. 

Lexington and Dawson entered into a stipulation agreeing on 
the value of two components of the above valuation. They 
agreed that the appropriate figure for the current reproduction 
cost of facilities being acquired, in accordance with 
§ 70-1010(2)(a), was $92,423 and that the nonbetterment cost 
of reintegration, under subsection (2)(b) of the statute, was 
$21,873. 

Lexington and Dawson also agreed that the annual revenue | 
from the customers in the area to be transferred was 
$108,660.83, but were unable to agree upon how this figure was 
to be applied. At a hearing before the Board, Lexington’s expert 
testified that multiplying the annual revenue figure by 2!/2, 
pursuant to subsection (2)(c) of § 70-1010, would produce a 
figure which when added to the figures determined under 
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§ 70-1010(2)(a) and (b) would represent the total economic 
impact of the acquisition of the service area by Lexington. 
However, Dawson adduced testimony that this figure would 
not provide adequate compensation. 

Economist Donald Macke testified that he had considered 
potential growth in the area in calculating present and future 
net revenue losses and determined that the necessary lump-sum 
payment to compensate Dawson for that loss would be 
$653,345. In addition, Dawson’s general manager, Phillip 
Darby, testified that a transmission line substation and feeder 
circuits which provided service to the area would be partly idled 
by the loss of the load of the annexed area, requiring 
compensation of $97,271. Darby also testified in regard to the 
increased cost of power due to the loss of the load in the 
annexed area, referred to as the “ratchet impact.” As explained 
by Darby, the ratchet impact in this case results from the fact 
that Dawson must build and maintain a system capable of 
supplying electric service to more than 3,800 irrigation 
customers for 2 or 3 months of the year. The ratchet charge is a 
component of the wholesale power contract under which 
Dawson purchases power, requiring that a percentage of the 
maximum peak established during the period of high usage 
must be purchased for the remaining months of the year. Darby 
stated that because the annexed area is a winter-peaking load, 
the loss of that load would substantially and materially affect 
the ratchet cost Dawson pays, resulting in additional annual 
ratchet costs of $13,030, or a total of $196,679. 

Following the hearing, the Board issued an order that 
Lexington should pay Dawson the sum of $596,809 for the 
service area and facilities which would be acquired. This 
figure included both of the stipulated valuations under 
§ 70-1010(2)(a) and (b); the full amount claimed by Dawson for 
the equipment and materials rendered useless by the transfer; 
the reduced figure of $113,589 for the ratchet impact; and a loss 
of revenue figure of $271,653, determined by multiplying the 
transferred area’s yearly revenue by 2!/2, as provided by 
§ 70-1010(2)(c). 

On February 1, 1991, Dawson filed with the Board a motion 
for rehearing, which was overruled on March 22. Dawson now 
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appeals to this court, contending that it should receive its 
submitted figure of $1,061,591 for the service area and 
asserting that the Board erred in (1) accepting Lexington’s 
calculations regarding the average duration of ratchet billing of 
Dawson by its supplier, accepting Lexington’s projections on 
the expected increases of the demand rate, and accepting 
Lexington’s suggested discount rate; and (2) accepting 
Lexington’s argument that Dawson’s loss of revenue was 
limited to the statutory guideline of 2!/2 times the annual 
revenue, instead of “following the great weight of the evidence” 
that due to expected growth and other influencing factors in the 
area of service, Dawson’s loss of revenue was really $653,345. 

Lexington cross-appeals, claiming that the Board should not 
have considered factors outside the guidelines established in 
§ 70-1010(2) in determining the total economic impact of the 
transfer of the service area and that Dawson should accordingly 
receive $385,949. Lexington asserts that the Board erred in (1) 
finding that the total economic impact was in excess of the 
amount provided by the guidelines established by § 70-1010(2), 
(2) finding that compensation should be provided for “surplus 
property” lying outside the annexed area, (3) finding that 
ratchet costs should be allowed as an element of damages in 
addition to the factor of 2!/2 times gross revenue, and (4) 
finding that the net revenue loss, calculated at an arbitrary rate 
of 2!/2 times gross revenue, should be allowed as an element of 
damages. 

As noted above, § 70-1010(2) provides generally that a 
supplier acquiring the rights of another shall purchase the 
distribution facilities of the supplier located within the area to 
be acquired, together with the supplier’s rights to serve within 
the area, for a cash consideration to include current 
reproduction cost less depreciation, the cost to reintegrate the 
system of the supplier outside the area being transferred, and an 
amount equal to 2'/2 times the annual revenue received from 
power sales to existing customers within the area being 
transferred. 

As a preliminary issue, Lexington maintains that the Board 
should be bound by these statutory guidelines. Dawson 
contends, however, that § 70-1010(2) sets forth guidelines only, 
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and not an exclusive list of the items of valuation. 

While a decision of the Board will be affirmed by this court if 
it is supported by the evidence and is reasonable and not 
arbitrary, this issue presents a question of statutory 
interpretation. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the 
determination made by the court below. Jn re Application of 
City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 (1993); 
Universal Assurors Life Ins. Co. v. Hohnstein, 243 Neb. 359, 
500 N.W.2d 811 (1993). 

In settling upon the meaning of a statute, an appellate court 
must determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense, it 
being the court’s duty to discover, if possible, the Legislature’s 
intent from the language of the statute itself. Jn re Application 
of City of Lincoln, supra; Hoesly v. State, 243 Neb. 304, 498 
N.W.2d 571 (1993). 

In the absence of anything indicating to the contrary, 
Statutory language is to be given its plain and ordinary 
meaning; when the words of a statute are plain, direct, and 
unambiguous, no interpretation is necessary or will be indulged 
to ascertain their meaning. Jn re Application of City of Lincoin, 
supra; Hoesly v. State, supra. 

Section 70-1010(2) states that “the board shall determine the 
total economic impact on the selling supplier and establish the 
price accordingly based on, but not limited to,” the guidelines 
set out in § 70-1010(2)(a), (b), and (c). (Emphasis supplied.) 
Thus, the plain, direct, and unambiguous language of the 
statute clearly authorizes the Board to consider factors other 
than those specifically named. The Board’s construction of the 
statute was proper, and Lexington’s argument is without merit. 


TOTAL ECONOMIC IMPACT 
The Board found that the total economic impact of 
transferring the service area from Dawson to Lexington 
consisted of the following: 
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Facilities being transferred $ 92,423 


Reintegration costs 21,873 
Surplus property no longer needed 97,271 
Ratchet costs 113,589 
Net revenue loss 271,653 
Total $ 596,809 


The parties do not dispute the first two items of the above 
award. In its first assignment of error, Dawson asserts that the 
Board erred in accepting Lexington’s calculations in regard to 
ratchet costs, which resulted ina reduction of the ratchet impact 
portion of the order from $196,679 to $113,589. 

General manager Darby testified that Dawson’s supplier of - 
electricity required Dawson to pay for 65 percent of its summer 
peak throughout the winter months, regardless of the amount 
of electricity actually used. He stated that Dawson has a large 
number of customers that purchase electricity in the summer to 
irrigate crops; these irrigators contribute significantly to the 
summer peak, but do not contribute to meeting the 65-percent 
requirement during the winter months. The customers Dawson 
stands to lose in the annexed area are winter-peaking loads, 
which had been beneficial in offsetting the ratchet costs. 

According to a study produced by Darby, without the 
annexed area to offset the ratchet cost, Dawson would incur 
additional costs of $13,030 per year. This figure was derived 
from multiplying the ratchet-free load of 228 kilowatts per 
month by $11.43, the cost per unit, and then by 5, the average 
number of months ratchet charges were paid. Costs were 
calculated through the year 2006, which is when Dawson’s 
current contract with its supplier will be up for renegotiation 
and is, thus, the first time Dawson would have an opportunity 
to procure an alternative supply of power. According to the 
testimony of Macke, the economist retained by Dawson, when 
adjusted to net present value, the ratchet cost attributable to the 
loss of this particular area through the year 2006 was estimated 
to be $196,679. 

Lexington argues that the ratchet impact should not be 
included in the annual income figure of § 70-1010(2)(c) at all. 
However, Lexington did offer the testimony of Lar Voss, a 
consulting electrical engineer, to show that the ratchet impact 
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would be less than that claimed by Dawson. Voss, by applying a 
smaller annual rate increase, a smaller number of ratchet 
payments, and a larger discount rate, determined that the 
ratchet impact would total $113,589 when adjusted for present 
value. 

The Board applied Lexington’s figure, which Dawson 
appeals. Essentially, Dawson argues that its witnesses were 
more credible than Lexington’s. However, the Board’s decision 
in regard to the ratchet impact was supported by evidence in the 
record and was not arbitrary or unreasonable, and thus, this 
assignment of error is without merit. 

Lexington contends on cross-appeal that the ratchet costs 
should not have been considered separately, but would have 
been covered by the figure of 2!/2 times the annual revenue 
under § 70-1010(2)(c). However, as previously discussed, 
§ 70-1010(2) provides that the determination of the total . 
economic impact of a transfer will be based on, but not limited 
to, the factors of § 70-1010(a), (b), and (c). Ratchet costs area 
real factor in determining the economic impact of the loss of 
certain customers. The result is to require a higher rate to be 
paid by the remaining customers. From the face of the statute, 
it appears that ratchet costs may be considered separately if the 
Board determines that they constitute costs in excess of those 
covered by the statutory guidelines, and thus, the ratchet costs 
were properly considered by the Board. 

As its next assignment of error, Dawson contends that in 
allowing only the statutory minimum of 2!/2 times annual 
revenue of the annexed area to replace lost revenues to Dawson, 
the Board disregarded much of the real economic impact which 
Dawson would suffer. Dawson argues that the annexed area is 
one with significant growth potential and that in considering 
only existing customers, the Board ignored the value of such 
growth. 

Dawson offered the testimony of general manager Darby 
and economist Macke in regard to the growth potential of the 
annexed area. Darby stated, “In my opinion the annexed area 
will continue to grow. There is room for considerable 
development there. There will be spinoff industries from the 
Iowa Beef operation and also there is potential for other things 
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such as fast food services, motels, and those types of uses.” 

Darby testified that he was a member of the Lexington 
Council on Economic Development and a board member of the 
Greater Lexington Corporation and that the development 
potential for the annexed area had been discussed at length in 
meetings of both of those bodies. However, when further 
questioned, Darby was unable to name any companies which 
had expressed an interest in developing the annexed area and 
was unfamiliar with the area’s zoning designations. 

In regard to an assessment of the future development 
potential of the annexed area, Macke stated: 

Lexington, in its interchange on Interstate 80 represents a 
major service hub, if you will, for traffic on Interstate 80. 
And there has been considerable growth in the affected 
area as a result of growth and traffic on Interstate 80. For 
example, during the 1980s, traffic volume near the 
Lexington Interchange on Interstate 80 grew by about 4 
percent a year. Consequently, we took that potential 
growth into consideration with the likelihood that there 
may be additional restaurants, gasoline stations, 
campgrounds, motels and the like that service traffic on 
Interstate 80. 

Macke also testified that Dawson had considered the likely 
impact of the soon-to-open Iowa Beef Processing plant, as well 
as the fact that an industrial park existed within the boundaries 
of the annexed area. However, when asked on cross- 
examination to furnish an analysis by company name of 
customers who would be moving in, Macke responded that 
“[o]Jur analysis is based on past patterns, as I mentioned before 
.... It’s impossible for anyone at this point in time to say which 
restaurant or what truckstop is going to be put in place in 2000.” 

Dawson cites Matter of People’s Co-Op. Power Ass’n, 470 
N.W.2d 525 (Minn. App. 1991), for the proposition that in a 
statute similar to the one under consideration here (Minnesota 
uses the language “ ‘and other appropriate factors,’ ” id. at 
529), it is proper to make an allowance for future earnings from 
not as yet acquired customers. The theory of the Minnesota 
court was that such a determination encourages rural 
cooperatives to make investments necessary to provide power 
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throughout the service territory, whether that territory is now 
occupied or not. To the two-judge majority opinion was added 
a dissent of the third member of the panel, who found the 
holding of the Minnesota Public Utilities Commission wholly 
unreasonable and concluded that there being no facilities 
located in the area to be annexed, the award to the supplier 
being supplanted should have been zero. 

It must be pointed out that the statutory formula in 
Minnesota contained no factor of 2!'/2 times the annual 
revenue. The Minnesota case is not persuasive. 

Considering the speculative nature of the testimony 
presented by Dawson’s experts regarding expansion and future 
customers in the acquired area, the Board’s action in declining 
to determine loss of revenue based on that testimony was 
neither unreasonable nor arbitrary and did not constitute error. 

Lexington also contests the Board’s figure of $271,653 for 
net revenue lost, arguing that while this figure is 2'/2 times 
annual revenue, as provided by § 70-1010(2)(c), it should not 
have been adopted by the Board arbitrarily if the other 
economic impact factors of the transfer were determined 
individually. Lexington further argues that the factor contained 
in subsection (2)(c) was intended by the Legislature to be an 
arbitrary way of compensating for the economic impact, 
including surplus property, higher ratchet costs, and net 
revenue losses. Accordingly, Lexington argues that since the 
other figures were separately addressed, a more definite 
determination of Dawson’s net revenue loss should be required. 

While § 70-1010(2)(c) was apparently intended to 
compensate a utility for the loss of net revenue it would sustain 
from having its customers transferred to another utility, it is not 
clear that it was also intended to encompass all of the peripheral 
elements of cost making up the total economic impact. In 
awarding compensation for surplus property and ratchet costs, 
the Board apparently found that these costs were in excess of 
the loss of revenue which subsection (2)(c) was specifically 
intended to address. While Dawson argues that the loss of 
revenue figure should be adjusted upward, and Lexington 
argues that it should be reduced, neither party has provided 
competent evidence to establish that the Board’s application of 
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the 2'/2 times revenue figure was unreasonable or arbitrary. 

Finally, on cross-appeal, Lexington asserts that the Board 
erred in finding that compensation should be provided for 
surplus property lying outside the annexed area in any event 
because that cost was subsumed in the 2'/2 times revenue 
figure. We disagree. The statutory formula relates to loss of 
revenue due to the loss of customers. The factor of 
“uselessness” relates to the added cost of service to the 
remaining customers and refers to the fairness of those rates. 
However, the Board’s figure of $97,271 related to this surplus 
property, consisting of a transmission line substation and feeder 
circuits which provided service to the area to be transferred. 
Testimony by Dawson’s general manager indicated that the © 
substation would be rendered partially idle by the loss of the 
load in the annexed area. Dawson submitted figures, relied 
upon by the Board, which indicated that $37,466 was the 
depreciated value of the transmission line and feeder circuits 
dedicated to the annexed area. Dawson also submitted a figure 
of $59,805 for 26 percent of the reproduction cost of the 
substation dedicated to the annexed area. Although the 
substation was built in the 1950’s, this figure did not account for 
any depreciation. Darby testified that the value of the 
substation had not depreciated because almost all of the 
substation had been refurbished, replaced, or redone over a 
period of time; some of the work was completed as recently as 
the summer before the hearing. Darby also stated that 
depreciation was not in order because the figure represented the 
“fair market value of what’s there.” On cross-examination, 
Darby agreed that a smaller transformer, if one was available, 
could be substituted in this particular substation to 
accommodate the reduced load and that transformers are 
frequently changed between substations to rebalance their 
loads. 

Robert Mullendore, an electrical engineering consultant 
testifying for Lexington, stated that in his opinion, the value of 
the substation would be less than 30 percent of its reproduction 
costs. Mullendore based this opinion on an inspection of the 
substation which indicated to him that the majority of its 
components were “aged.” He believed that while some minor 
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parts such as “a few insulators, [and] a few disconnect 
switches” had possibly been replaced, the majority of the 
substation was of mid-1950’s vintage. 

In adopting Dawson’s submitted figure of $59,805 as the 
dedicated value of the substation, the Board apparently failed 
to consider depreciation or the potential adaptation of the 
substation to a reduced load. The result is inconsistent with the 
formula contained in § 70-1010(2)(a) for determining the value 
of acquired facilities and appears to be erroneous. 

While the parties contested three of the five findings made by 
the Board as to the total economic impact of the transfer of the 
annexed area, of these three, only the Board’s assessment for 
surplus property is unsupported by evidence in the record and is 
therefore unreasonable and arbitrary. 

Accordingly, the Board’s decision is affirmed in all respects 
except that portion relating to the value of the substation and 
feeder lines located outside the annexed area. As to that portion 
of the decision, it is reversed and the cause remanded with 
directions to the Board to calculate the depreciated value of the 
substation based on the 3-percent-per-year statutory formula 
and to determine what share, if any, of that depreciated value is 
represented by equipment which has actually been rendered 
useless by the transfer. 

AFFIRMED IN PART, ANDIN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
SHANAHAN, J., not participating in the decision. 


MIKE ANDREASEN ET AL., APPELLANTS, V. WILLIAM GOMES, M.D., 
ET AL., APPELLEES. 
504.N.W.2d 539 


Filed August 27,1993. Nos. S-90-740, S-90-984. 


1. Mental Distress: Negligence: Proximate Cause. Under appropriate 
circumstances, recovery may be had for the emotional distress suffered by a 
bystander who witnesses or gains knowledge of the death or serious injury of 
another proximately caused by the negligence of a defendant. 
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2. Mental Distress: Liability. A marital or familial relationship is required in order 
to bring bystander liability into play. 

3. Mental Distress. To be actionable, emotional distress must be so severe that no 
reasonable person could be expected to endure it. 

4. Summary Judgment. Summary judgment is appropriate when the record 
discloses that there exists no genuine issue as to any material fact or as to the 
ultimate inferences that may be drawn from those facts and that the movant is 
entitled to judgment asa matter of law. 


Appeal from the District Court for Hall County: JosEPH D. 
Mart, Judge. Affirmed. 


Sam Grimminger for appellants. 


Mark A. Christensen, of Cline, Williams, Wright, Johnson 
& Oldfather, for appellees William Gomes, M.D., and Grand 
Island Clinic, Inc. 


David A. Svoboda, of Kennedy, Holland, DeLacy & 
Svoboda, for appellees Gary Settje, M.D., and Family Practice 
of Grand Island, PC. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, FAHRNBRUCH, 
and LANPHIER, JJ., and GRANT, J., Retired. 


PER CURIAM. 

Mike and Tina Andreasen and their two children, Micki Lea 
and Amy Marie, instituted separate actions against two doctors 
and their respective employers for emotional injuries resulting 
from the stillbirth of Mike and Tina’s baby. These two cases 
have been consolidated for purposes of briefing and argument. 
The petitions allege that the negligent conduct of the 
defendants, William Gomes, M.D.; Gary Settje, M.D.; and 
their respective employers, caused the stillbirth. In each 
instance, the trial court sustained motions for summary 
judgment in favor of the defendants. The plaintiffs contend 
that the trial court erred because the record indicates that 
genuine issues of material fact exist. We affirm each of the 
judgments. 

Settje, a general practitioner, provided Tina with prenatal 
medical care throughout her pregnancy. After experiencing 
severe abdominal pains, Tina, at approximately 7 a.m. on 
January 3, 1989, was admitted toa hospital. She was concerned 
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because when she awoke that morning, she did not feel the fetus 
move. Although the birth was not to occur for another month, 
she believed she was in labor. 

Settje arrived at the hospital between 8 and 8:15 a.m. An 
external fetal heart monitor was installed, and shortly 
thereafter, Settje came in. After looking at the monitor, he 
notified the expectant parents that the fetus might be losing 
some oxygen. At approximately 8:26 a.m., complications 
developed. Settje informed Mike and Tina that he would send a 
fetal monitoring strip to Omaha to Dr. Michael G. Levine, a 
specialist in maternal fetal medicine. Unknown to Mike and 
Tina, Levine, after reviewing the monitoring strip, recom- 
mended a cesarean section between 9:33 and 9:37 a.m. Outside 
the room, Settje also consulted with Gomes, an obstetrical 
gynecologist. Gomes then entered the labor room wanting to 
know why everyone was so “excited.” Settje did not return to 
the room, and Mike and Tina did not see him until after the 
delivery. 

Mike and Tina became concerned over the apparent 
disagreement between the doctors, but did not question their 
actions. According to Mike and Tina, there also appeared to be 
some disagreement in the interpretation of the monitor readings 
between Gomes and the attending nurse, Janet Spale. In order 
to obtain improved readings, Gomes decided to place an 
internal monitor on the fetus. Because of unclear readings, and 
after an attempt to replace a component, the internal monitor 
was replaced. After this was done, Gomes left, and Spale 
continued to monitor the readings. 

After a short while, Spale stated she had to “go get” Gomes. 
Upon his arrival, Gomes glanced at the monitor and said, 
“[L]et’s go.” Mike stated he noticed the fetal heart monitor stop 
immediately prior to his wife being wheeled into the operating 
room. He signed the consent forms needed to perform surgery 
and waited in the labor room. 

The cesarean section was performed at approximately 10:49 
a.m., and the stillborn fetus was delivered at approximately 
10:50 a.m. When Settje notified Tina of the stillbirth 
approximately 1!/2 hours after the delivery, she stated she 
already knew because she had heard the baby’s heart stop prior 
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to going into surgery. 

Mike was notified of the stillbirth soon after the delivery. 
Later that evening, he went to pick up his children from the 
babysitter’s home and told them of the stillbirth. 

Approximately 6 weeks later, while on a scheduled visit with 
Gomes, Tina learned of Levine’s recommendation. When Tina 
questioned Gomes about his failure to follow Levine’s 
recommendation, Gomes responded, “[B]ut who was Mike 
Levine? Does he think he’s God? Am I supposed to listen to 
everything that he says?” 

Dr. Richard Fields, a specialist in obstetrics and gynecology, 
stated that the need for a cesarean section was identifiable by 
8:10 a.m. By 9:50 a.m., when Gomes arrived, the operation 
should have been performed. 

Haselhorst v. State, 240 Neb. 891, 485 N.W.2d 180 (1992), 
and James v. Lieb, 221 Neb. 47, 375 N.W.2d 109 (1985), permit 
recovery under appropriate circumstances for the emotional 
distress suffered by a bystander who witnesses or gains 
knowledge of the death or serious injury of another 
proximately caused by the negligence of a defendant. 

The manner in which the stillbirth came about is such that a 
finder of fact could, if it so wished, reasonably find that the 
defendants were negligent. We thus direct our attention to other 
matters. : 

Turning first to the children’s claim, we note that among the 
factors to be considered in bystander liability cases is the 
relationship between the party harmed and the party claiming 
to have been distressed by the harm. Haselhorst, supra; James, 
supra. We have also said that a marital or familial relationship is 
required in order to bring bystander liability into play. Jd. 

Although the children knew of the impending birth of a 
sibling, given their ages, 4 and 7, the relationship between them 
and the fetus was, as a matter of law, not sufficiently developed 
to be regarded as an intimate familial one. The children simply 
lacked the life experiences required to enable them to appreciate 
the consequences of astillbirth. 

That brings us to Mike and Tina’s claim. They claim that they 
have suffered emotional distress manifested by headaches, 
nightmares, loss of sleep, and nausea, which an expert 
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characterized as constituting “severe emotional distress.” But 
to be actionable, the emotional distress must have been so 
severe that no reasonable person could have been expected to 
endure it. Se// v. Mary Lanning Memorial Hosp., 243 Neb. 266, 
498 N.W.2d 522 (1993); Parrish v. Omaha Pub. Power Dist., 
242 Neb. 731, 496 N.W.2d 914 (1993); Schleich v. Archbishop 
Bergan Mercy Hosp. , 241 Neb. 765, 491 N.W.2d 307 (1992). 

In Parrish, the plaintiff’s emotional distress manifested itself 
in crying and headaches. We ruled that the plaintiff had failed 
to establish a prima facie case because there was not 
“ ‘emotional distress’ sufficiently severe and medically 
significant to be actionable under Nebraska law” and noted 
that “({nJothing indicates that Eldon Parrish’s death had an 
extraordinary effect, either psychological or physical, on Julie 
Parrish.” (Emphasis supplied.) 242 Neb. at 734, 496 N.W.2d at 
916. 

“ ‘Emotional distress passes under various names such as 
mental suffering, mental anguish, nervous shock, and includes 
all highly unpleasant mental reactions, such as fright, horror, 
grief, shame, embarrassment, anger, chagrin, disappointment, 
and worry. However, it is only when emotional distress is 
extreme that possible liability arises” ” Hassing v. Wortman, 
214.Neb. 154, 160, 333 N.W.2d 765, 768 (1983). 

Inasmuch as the record discloses that there exists no genuine 
issue as to any material fact or as to the ultimate inferences that 
may be drawn from those facts and that the defendants are 
entitled to judgment as a matter of law, the summary 
judgments entered by the district court were correct. See 
Howard v. Blue Cross Blue Shield, 242 Neb. 150, 494 N.W.2d 
99 (1993). 

AFFIRMED. 

HASTINGS, C.J., not participating. 


WHITE, J., dissenting. 

Although I believe that the Andreasens (at the very least, 
Mike and Tina) fall squarely within the analytical framework of 
James v. Lieb, 221 Neb. 47, 375 N.W.2d 109 (1985), and should 
thus be entitled to recovery, one need not even reach the 
application of those factors to find fault with the majority 
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opinion. Instead, I dissent because the majority has ignored this 
court’s standard of review on an appeal from a summary 
judgment. 

The decisions of this court are full of examples of the strict 
standard applied when we review a summary judgment. 
Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law.. 

A party moving for summary judgment has the burden to 
show that no issue of material fact exists and must furnish 
sufficient evidence to demonstrate that the moving party is 
entitled to judgment as a matter of law if the evidence presented 
for summary judgment remains uncontroverted. 

Moreover, we have also frequently held that “[s]ummary 
judgment is an extreme remedy and should be awarded only 
when an issue is clear beyond all doubt.” State Farm Fire & Cas. 
Co. v. Victor, 232 Neb. 942, 943, 442 N.W.2d 880, 881 (1989). 
Accord American Community Stores Corp. v. Newman, 232 
Neb. 434, 441 N.W.2d 154 (1989). 

The majority’s holding flies squarely in the face of the 
preceding rules, denying the Andreasens any chance at trial 
when there was at least one issue of material fact in 
controversy—the severity of the emotional distress suffered by 
Mike and Tina. 

Before turning to Mike and Tina’s causes of action, I first 
address the majority’s treatment of the Andreasen children’s 
causes of action. Unless it is established that the parents did not 
suffer the required “severe” emotional distress (a fact I do not 
believe has been shown), it is of no moment that the children’s 
distress was of a lesser degree than their parents’. Although the 
majority determines that the children’s recovery is precluded 
because they were not “bystanders” within the meaning of 
James, this holding seems based on a factual finding, namely 
that these siblings of the deceased child, especially due to their 
young age, could not suffer great enough loss to be 
“foreseeable.” I see no reason why the children could not, just 
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as easily, be considered as within the ambit of the James 
analysis. 

Contrary to the majority’s assertions, I believe that familial 
loss and grief (even among young children) are far too delicate 
and subtle to be decided by this court as matters of law. The 
foreseeability of the children’s distress is a material issue of fact 
in controversy. Giving the children the benefit of all reasonable 
inferences from the evidence, I believe that this issue was 
inappropriate for summary judgment. 

The preceding problem is magnified in the case of Mike and 
Tina’s causes of action. The majority, faced with a material fact 
in controversy, simply makes a factual determination and 
denies the parents the benefits of a trial. 

Admitting that both Mike and Tina qualify as bystanders, 
the majority focuses on the severity of their emotional distress, 
ultimately concluding that as a matter of law Mike and Tina did 
not present evidence showing they suffered an emotional injury 
sufficiently severe to withstand a motion for summary 
judgment. This statement runs directly contrary to the record. 
Following an evaluation of the Andreasens, a psychologist with 
a Ph.D. concluded that Mike and Tina had suffered from 
“severe emotional distress.” 

The endurability of the distress suffered by a plaintiff is a 
question for the fact finder. Nichols v. Busse, 243 Neb. 811, 
503 N.W.2d 173 (1993). The majority, however, disregards 
the evidence presented by the Andreasens, apparently feeling it 
appropriate to weigh, on appeal, the credibility of expert 
testimony. 

The majority’s choice of case law to bolster its holding is 
inappropriate. In both Sell v. Mary Lanning Memorial Hosp., 
243 Neb. 266, 498 N.W.2d 522 (1993), and Parrish v. Omaha 
Pub. Power Dist., 242 Neb. 731, 496 N.W.2d 914 (1993), the 
two cases principally relied upon by the majority, the records 
contained no evidence of severe emotional distress. In addition, 
in Parrish, we stated: “To avoid a summary judgment in an 
action for emotional distress, the record must present some 
evidence establishing a factual question, i.e., .. . whether (the 
plaintiff’s] reaction . . . is ‘emotional distress’ sufficiently 
severe and medically significant to be actionable under 
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Nebraska law.” (Emphasis supplied.) 242 Neb. at 734, 496 
N.W.2d at 916. The Andreasens, unlike the plaintiffs in Sell and 
Parrish, have made such a showing. I simply find no escape 
from the conclusion that at least one issue of material fact 
existed in this case, and thus, summary judgment was 
inappropriate. 

Although the erroneous granting of summary judgment is 
sufficient to require a reversal of the district court’s decision, I 
wish to take issue with one final point from the majority 
opinion, the contention that nightmares, headaches, loss of 
sleep, and nausea are, as a matter of law, insufficient indicators 
of severe or “extraordinary” emotional trauma to entitle the 
sufferer to recovery. If, as in this case, expert testimony 
corroborates the alleged severity of the distress suffered and 
there is evidence that the distress is a result of the defendant’s 
negligence, it should be for the jury to decide whether the 
distress was so severe that no reasonable person could be 
expected to endure it. See, Nichols, supra; Sell, supra, Parrish, 
supra. The decision should not be made by an appellate court 
checking the plaintiff’s symptoms against a laundry list of 
“sufficiently severe” manifestations of emotional trauma. A 
somewhat analogous point was raised by the dissent in Sell, in 
which Justice Lanphier noted that in certain limited instances, 
it is superfluous to require medical testimony about the depth 
of emotional trauma caused by an event when doing so ignores 
the obvious. 

I reiterate my earlier point: Grief, sorrow, and emotional 
pain are far from predictable, uniform reactions. Thus, it 
should be the jury, persons not so “educated” in the antiseptic 
technicalities of the law, that should determine how much 
distress is reasonably endurable. Decisions such as Se// and the 
majority opinion in this case further remove the jury from this 
most important role. I fear that today’s decision once again 
extends the rift between the decisions of this court and the 
realities of life. : 

It was this court that recognized a cause of action for 
emotional distress. See Baylor v. Tyrrell, 177 Neb. 812, 131 
N.W.2d 393 (1964). If the majority wished, it could simply write 
the tort of negligent infliction of emotional distress out of 
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existence. However, since it did not do so, the decision today is 
not in accord with our previous cases. J respectfully dissent. 
SHANAHAN AND LANPHIER, JJ., join in this dissent. 


LANPHIER, J., dissenting. 

I join in the dissent of Justice White except to the extent that 
Tina Andreasen could be considered a bystander. As a mother 
giving birth, she was a participant and not a bystander 
throughout the delivery. See Westcott v. Mikkelson, 148 Wis. 
2d 239, 434 N.W.2d 822 (Wis. App. 1988), and Haught v. 
Maceluch, 681 F.2d 291 (Sth Cir. 1982), which contemplate the 
nature of the relationship of a mother giving birth to her child. 
As stated in Haught v. Maceluch, 681 F.2d at 299: 

Not only was appellant located near the scene of the 
accident, she was in some sense the scene itself. Dr. 
Maceluch’s negligent conduct was visited upon her and 
upon the child within her body; no closer proximity can be 
imagined. . . . [A]s a mother and child in childbirth their 
relationship was unitary. 
In Westcott v. Mikkelson, supra, plaintiff mother sued for 
negligent infliction of emotional distress sustained during the 
delivery of her son, who was asphyxiated as a result of a 
wrapped umbilical cord. The court stated that “it is difficult to 
imagine a more clear-cut example of [a participant] than a 
mother giving birth to a child in distress.” Jd. at 242, 434 
N.W.2d at 823. 

In the present case, Tina, as a mother giving birth to her 
child, was an integral part of the procedure. She should not be 
relegated to the position of a bystander. 

WHITE, J., joins in this dissent. 


82 244 NEBRASKA REPORTS 


JOHN LOEWENSTEIN, APPELLEE, V. STATE OF NEBRASKA, 
DEPARTMENT OF REVENUE, APPELLANT. 
504 N.W.2d 800 


Filed August 27, 1993. No. S-91-255. 


1. Administrative Law: Declaratory Judgments: Appeal and Error. The standard 
of review on appeal from a declaratory judgment action filed under the 
Administrative Procedure Act in the district court prior to July 1, 1989, is de 
novo on the record. 

2. Appeal and Error. When the issue in a case is a question of law, an appellate 
court must reach a conclusion independent from the one made by the trial court. 

3. Federal Acts: Intent: Taxation. The congressional intent of 31 U.S.C. § 3124 
(1988) is to prevent state taxes which diminish in the s/ightest degree the market 
value or the investment attractiveness of obligations issued by the United States 
in an effort to secure necessary credit; also, § 3124 exempts from state taxation 
those federal obligations, and interest thereon, which are directly and indirectly 
considered in computation of the tax and has been interpreted as a “broad” and 
“sweeping” exemption. It is clear that a state tax on such income would diminish 
the market value and the investment attractiveness of federal securities, that the 
tax would impose a burden on the federal government’s regulation of the 
nation’s money supply, and that such tax would increase the costs to the federal 
government in financing the national debt. Therefore, the income received by a 
mutual fund shareholder from the fund’s investment in federal securities using 
repurchase agreements is exempt from state taxation under § 3124. 


Appeal from the District Court for Lancaster County: 
DONALDE. ENDACOTT, Judge. Affirmed. 


Don Stenberg, Attorney General, and David Edward Cygan 
for appellant. 


Terry R. Wittler, of Cline, Williams, Wright, Johnson & 
Oldfather, for appellee. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, FAHRNBRUCH, 
and LANPHIER, JJ., and GRANT, J., Retired. 


WHITE, J. 

The Department of Revenue of the State of Nebraska 
(Department) appeals the decision of the district court for 
Lancaster County that Department of Revenue Ruling 22-85-1 
violates 31 U.S.C. § 3124 (1988) and the Supremacy Clause of 
the U.S. Constitution. 

The controversy in this case arose out of the State’s taxation 
of income the appellee, John Loewenstein, received from 
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investments in mutual funds. The appellee, a Nebraska 
resident, owned shares in two mutual funds, the Trust for 
Short-Term U.S. Government Securities and the Trust for U.S. 
Treasury Obligations (trusts). These trusts invested exclusively 
in U.S. government securities either directly or through 
repurchase agreements. Pursuant to Revenue Ruling 22-85-1, 
Loewenstein was required to pay state income taxes on the 
interest income he received from the repurchase agreements 
executed by the trusts involving federal securities. Revenue 
Ruling 22-85-1 provides in part: 

A repurchase agreement is essentially a short-term 
loan, bearing interest at a specified rate, whereby an 
owner of government or agency securities obtains funds 
from a customer, a financial institution, or a broker/ 
dealer. The loan is secured by certain Treasury Bills or 
other obligations of the federal government owned by the 
borrower. The terms of the repurchase agreement 
generally provide for the sale of the securities with a 
prompt repurchase by the owner. The party providing the 
funds does not receive the actual federal government 
obligations securing the investment, but does receive a 
collateral receipt identifying the securities pledged to or 
sold to the party providing the funds. The risk of 
ownership and title to the securities does not shift from the 
operator of a repurchase pool to the investor providing 
short-term funds. The interest earned on the United States 
government obligations remains the income of the owner 
who submitted the securities as collateral for the loan. 

The interest income received from repurchase agree- 
ments involving obligations of the United States 
government is income to the investor who provides the 
funds as a loan secured by government securities. This 
interest income which is received from repurchase 
agreements involving obligations of the United States 
government is subject to the Nebraska individual income 
tax. It is not.to be subtracted from a taxpayer’s federal 
taxable income on the Nebraska return. 

In May 1988, Loewenstein filed a declaratory judgment 
action under the Administrative Procedure Act, in the district 
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court for Lancaster County, asking that Department of 
Revenue Ruling 22-87-4 be declared invalid pursuant to § 3124 
and that the income received by Loewenstein from the trusts be 
declared exempt from state taxation. See Neb. Rev. Stat. 
§ 84-911 (Reissue 1987). Thereafter, the parties jointly filed a 
motion to amend the pleadings to include a request for a ruling 
on the validity of Revenue Ruling 22-85-1. The district court 
found that both rulings violate § 3124 and the Supremacy 
Clause of the U.S. Constitution and, therefore, declared them 
void. The Department appeals the district court’s decision, but 
only with respect to Revenue Ruling 22-85-1. 

The Department asserts that the district court erred in 
determining that the income from repurchase agreements for 
obligations of the United States constitutes interest or a 
dividend received by the owner of obligations of the United 
States and in concluding that Revenue Ruling 22-85-1 is 
violative of the Supremacy Clause of the U.S. Constitution, 
§ 3124, and Neb. Rev. Stat. § 77-2716(1)(a) (Cum. Supp. 
1988). The Department’s assignments of error present the 
following issue: whether § 3124, which provides that federal 
securities are exempt from state taxation, precludes Nebraska 
from taxing the income received by Loewenstein from the 
trusts’ investment in federal securities using repurchase, or 
repo, agreements. We conclude that this income is exempt from 
state taxation under § 3124 and accordingly affirm the district 
court’s judgment invalidating Revenue Ruling 22-85-1. 

The standard of review on appeal from a declaratory 
judgment action filed under the Administrative Procedure Act 
in the district court prior to July 1, 1989, is de novo on the 
record. See Neb. Rev. Stat. § 84-918(2) (Cum. Supp. 1992). 
Since the issue in this case is a question of law, we must reach a 
conclusion independent from the one made by the trial court. 
VanDeWalle v. Albion Nat. Bank, 243 Neb. 496, 500 N.W.2d 
566 (1993). 

The facts in this case are undisputed. At trial, the parties 
jointly introduced into evidence two stipulations. The pertinent 
facts stated in the second stipulation are as follows: 

1. The Trustf[s] . . . are no-load, open-end, diversified 
investment companies whose primary objective is to- 
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receive current income from ownership of U.S. Govern- 
ment securities and obligations, either directly or through 
the use of repurchase agreements. 

2. The Trusts do not engage in any other business. 

3. The Trusts are qualified as regulated investment 
companies under Internal Revenue Code Subchapter M 
and are established under the Investment Company Act of 
1940. 


5. The Trusts make U.S. Government securities 
accessible to investors in much smaller denominations 
than sold in the marketplace and provide a distribution of 
the risk through a diversified portfolio of U.S. Govern- 
ment securities. 

6. The Trusts invest in short-term securities and 
obligations of the U.S. Government and its agencies and 
instrumentalities either directly or through repurchase 
agreements. The Trusts hold no other securities. 


10. A standard repurchase agreement (“repo”) consists 
of atwo-part transaction. 

11. The first part consists of the transfer of specified 
securities by the seller to the buyer, in exchange for cash. 

12. The second part consists of the contemporaneous 
agreement by the seller to repurchase the securities at the 
original sale price, plus an agreed upon amount of 
“interest,” paid on a specified future date (the “Maturity 
Date”). 

13. Actual delivery is taken of the securities through the 
Federal Reserve book entry system. 

14. There is no separate promissory note executed in 
connection with the repurchase agreement. 

15. The repurchase price of the government securities 
subject to a repo is typically less than the market value of 
the securities. 


18. The repurchase price of the securities is equal to the 
original sale price, plus the negotiated interest. 
19. The interest paid by the seller upon repurchase is less 
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than the interest rate accruing on the purchased securities. 

The first stipulation included the depositions of Stewart 
Brown, a financial analyst and university professor, and Peter 
Sternlight, executive vice president of the Federal Reserve Bank 
of New York. These depositions were not conducted by counsel 
in this case, but, rather, by counsel litigating a case, Page v. 
Department of Revenue, State of Florida, No. CI 87-2586, in 
the Circuit Court of the Ninth Judicial Circuit, Orange County, 
Florida. The parties in Page v. Department of Revenue, State 
of Florida, litigated the same issue that we must address in this 
case. 

Sternlight’s testimony stated that repurchase agreements 
involving federal securities are essential to the efficient 
functioning of the government securities markets. He stated 
that repo agreements are an important method for dealers to 
finance their inventories of federal securities and that primary 
dealers underwrite 35 to 75 percent of new federal securities. 
Sternlight testified that an impairment of the repo market 
would make it less attractive for dealers to underwrite federal 
securities, thus adding to Treasury interest costs. Sternlight 
characterized repurchase transactions as the purchase and sale 
of securities. However, Sternlight admitted on cross- 
examination that repurchase transactions are very similar to 
collateralized loans. In addition, he stated that the function of 
the Federal Reserve to make short-term adjustments in the 
nation’s money supply would be more difficult without 
repurchase agreements and that the Federal Reserve would not 
be authorized by law to use repurchase agreements if they were 
characterized as collateralized loans. 

Brown’s testimony supports Revenue Ruling 22-85-1. Brown 
testified that the economic substance of a repurchase trans- 
action is a secured loan. Brown also stated that the Federal 
Reserve could still conduct open-market operations in 
essentially the same way without repurchase agreements. 

The Department also introduced into evidence the affidavit 
of Donald O. Ellingson, tax law manager in the tax policy 
division of the Department. In his affidavit, Ellingson provided 
an analysis of a typical federal securities repurchase transaction 
between a mutual fund and a bank, the broker-dealer, based on 
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a repo agreement identical to the one utilized by the trusts. 
Ellingson concluded that the income from the repo transaction 
was not exempt from state taxation. His conclusion was based 
on the same rationale applied in Revenue Ruling 22-85-1, that 
is, the characterization of the transaction as a loan rather than a 
sale. 

Before we discuss the validity of Revenue Ruling 22-85-1 and 
the state tax authorized therein, it is helpful to briefly describe 
the state and federal statutory provisions which prohibit state 
taxation of income earned by Nebraska residents from 
investments in federal securities. Under Neb. Rev. Stat. 
§ 77-2715(2) (Cum. Supp. 1988), a taxpayer is required to pay 
state income tax on his or her federal adjusted gross income as 
modified by § 77-2716. In accordance with § 77-2716(1)(a), a 
taxpayer may subtract from his or her federal adjusted gross 
income all interest or dividend distributions from obligations of 
the United States which are exempt from state income taxes 
under the laws of the United States. The federal law which 
exempts such interest distributions from state taxation is 
§ 3124. This section provides: 

Exemption from taxation 

(a) Stocks and obligations of the United States 
Government are exempt from taxation by a State or 
political subdivision of a State. The exemption applies to 
each form of taxation that would require the obligation, 
the interest on the obligation, or both, to be considered in 
computing atax.... 

Section 3124 is a revision and recodification of 31 U.S.C. 
§ 742 (1976). In § 742, the last sentence from the quote above 
read as follows: “This exemption extends to every form of 
taxation that would require that either the obligations or the 
interest thereon, or both, be considered, directly or indirectly, 
in the computation of the tax .. . .” (Emphasis supplied.) See 
Act of Sept. 22, 1959, Pub. L. No. 86-346, § 105(a), 73 Stat. 
621, 622. When Congress recodified § 742 as § 3124, the words 
“directly or indirectly” were omitted as surplus. H.R. Rep. No. 
97-651, 97th Cong., 2d Sess. 94, reprinted in 1982 U.S. Code 
Cong. & Ad. News 1895, 1988. It was the intention of Congress 
to reformulate § 742 without a substantive change. See Act of 
Sept. 13, 1982, Pub. L. No. 97-258, § 4(a), 96 Stat. 877, 1067. 
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See Act of Sept. 13, 1982, Pub. L. No. 97-258, § 4(a), 96 Stat. 
877, 1067. . 

Since the recodification did not substantively change the 
statute, the U.S. Supreme Court’s construction of § 742 is also 
binding authority in the construction of § 3124. The Court has 
- “treated [§ 742] as principally a restatement of the 
constitutional rule [that federal government property is 
immune from state taxation].’ ” First National Bank v. Bartow 
Cty. Tax Assessors, 470 U.S. 583, 593, 105 S. Ct. 1516, 84 L. 
Ed. 2d 535 (1985), quoting Memphis Bank & Trust Co. v. 
Garner, 459 U.S. 392, 103 S. Ct. 692, 74 L. Ed. 2d 562 (1983). 
The Court has interpreted the exemption for federal securities 
provided in § 742 as a “sweeping” and “broad” exemption. 
See, American Bank & Trust Co. v. Dallas County, 463 U.S. 
855, 103 S. Ct. 3369, 77 L. Ed. 2d 1072 (1983); Memphis Bank 
& Trust Co. v. Garner, supra. This exemption is intended “ ‘to 
prevent taxes which diminish in the slightest degree the market 
value or the investment attractiveness of obligations issued by 
the United States in an effort to secure necessary credit.’ ” 
Memphis Bank & Trust Co. v. Garner, 459 U.S. at 396, quoting 
Smith v. Davis, 323 U.S. 111, 65 S. Ct. 157, 89 L. Ed. 107 
(1944). However, the Court has also stated that the tax 
exemption provided by § 742 is not a tax shelter. First National 
Bank v. Bartow Cty. Tax Assessors, supra. 

The trusts invest in federal securities in two ways. In the first 
method, “direct purchase and sale,” the trusts purchase federal 
securities without any restrictions on them, hold them for an 
indeterminate period of time, then either collect the interest 
from the federal government on those obligations when they 
mature or sell them at a later date prior to maturity. When the 
interest income from such a transaction is passed on to the 
shareholders of the trusts, it is exempt from state taxation under 
§ 3124. See, American Bank & Trust Co. v. Dallas County, 
supra; Memphis Bank & Trust Co. v. Garner, supra; Brown v., 
Franchise Tax Bd., 197 Cal. App. 3d 300, 242 Cal. Rptr. 810 
(1987). The second method of investment used by the trusts is to 
purchase federal securities and simultaneously enter into a 
repurchase agreement, agreeing to resell the obligations back to 
the seller at a specified date and price. The dispute in this case 
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involves the state’s taxation of the income which the trusts’ 
shareholders receive from these repurchase transactions. 

The Department argues that the trusts’ repo transactions 
were really collateralized loans, whereby the trusts did not own 
the federal securities, but, rather, took the U.S. obligations as 
security for a short-term loan to the seller of the securities, a 
broker-dealer. Therefore, the income earned by the trusts (and 
subsequent income distributions by the trusts to their share- 
holders) from a repurchase transaction constituted interest 
payments on a loan and not interest income from the sale of 
federal securities. The Department further asserts that this loan 
was the obligation of the second party (a private party) to the 
repo agreement, not the obligation of the federal government. 
The Department concludes that since the income received by 
the shareholders constituted interest payments from a private 
party on a loan, a state tax on such income did not involve the 
consideration of a U.S. obligation, or the interest thereon, in 
computing the tax. Thus, the subject income is not tax-exempt 
under § 3124. 

The issue in this case is one of first impression for this court. 
Yet, there are a few jurisdictions which have addressed this issue 
and have determined that the income from a repo transaction 
involving federal securities is not exempt from state taxation. 
See, Hammond Lead Products v. Tax Com’rs, 575 N.E.2d 998 
(Ind. 1991); Department of Revenue v. Page, 541 So. 2d 1270 
(Fla. App. 1989); Capital Preservation v. Rev. Dept., 145 Wis. 
2d 841, 429 N.W.2d 551 (Wis. App. 1988); Andras v. 
Department of Revenue, 154 Ill. App. 3d 37, 506 N.E.2d 439 
(1987). See, also, Union Planters Nat. Bank of Memphis vy. 
United States, 426 F.2d 115 (6th Cir. 1970); American National 
Bank of Austin v. United States, 421 F.2d 442 (5th Cir. 1970) 
(income from repo transactions involving municipal bonds not 
exempt from federal taxation). These courts apply a rationale 
similar to that proposed by the Department. That is, in a repo 
transaction, the seller-repurchaser (i.e., the broker-dealer) is the 
party who has the rights and risks associated with ownership of 
the securities, and as the true owner of the securities, the 
seller-repurchaser is the only party in the transaction who can 
claim the tax exemption provided by § 3124. Hammond Lead 
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Products v. Tax Com’rs, supra; Department of Revenue vy. 
Page, supra; Capital Preservation v. Rev. Dept., supra; Andras 
v. Department of Revenue, supra. The rationale applied by 
these courts in determining whether a mutual fund 
shareholder’s income from a repo transaction is exempt under 
§ 3124 is based entirely on whether that party is deemed the 
true, or direct, owner of the securities. 

We do not believe that direct ownership determines whether 
income from a repo agreement is exempt under § 3124. The 
U.S. Supreme Court stated that the long-established 
congressional intent of § 3124 is to prevent state taxes which 
diminish in the slightest degree the market value or the 
investment attractiveness of obligations issued by the United 
States in an effort to secure necessary credit. See Smith v. 
Davis, supra. Also, because § 742 was recodified without 
substantive change, § 3124 still exempts from state taxation 
those federal obligations, and interest thereon, which are 
directly and indirectly considered in computation of the tax. 
Furthermore, the Court has interpreted this exemption as 
“broad” and “sweeping.” See, American Bank & Trust Co. v. 
Dallas County, supra; Memphis Bank & Trust Co. v. Garner, 
supra. Thus, the income received by the appellee in this case, at 
the very least, is considered indirectly in computation of the 
tax. In addition, the state tax clearly imposes a burden on the 
market for federal securities. A review of the expert testimony 
of Sternlight makes it clear that a state tax on such income 
would diminish the market value and the investment 
attractiveness of federal securities, that the tax would impose a 
burden on the federal government’s regulation of the nation’s 
money supply, and that such tax would increase the costs to the 
federal government in financing the national debt. 

We conclude that the rationale and decision in Revenue 
Ruling 22-85-1 are invalid and that the income received by the 
appellee from repo transactions executed by the trusts involving 
federal securities is exempt from state taxation under § 3124. 
We thus affirm the district court’s judgment with respect to 
Revenue Ruling 22-85-1. 

AFFIRMED. 

HastTInGs, C.J., not participating. 
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CAPORALE, J., dissenting. 

I dissent; for when stripped to their essence, the transactions 
in question are nothing more than ones in which the plaintiff- 
appellee, John Loewenstein, participated as a lender in loans 
secured by various governmental obligations. Therefore, state 
taxation of the income Loewenstein earned through those 
participations is not precluded by the Supremacy Clause of the 
U.S. Constitution through the provisions of 31 U.S.C. § 3124 
(1988), and Nebraska Department of Revenue Ruling 22-85-1, 
issued by the defendant-appellant, State of Nebraska, 
Department of Revenue, is valid. 

Loewenstein is an investor in funds operated by 
Massachusetts Business Trusts, a regulated investment 
company as defined in the Internal Revenue Code, I.R.C. 
§ 851(a) (1988), which funds are commonly known as mutual 
funds. Under the “General Repurchase Agreement” which 
controls the transactions in question, a seller of governmental 
securities to the trusts is obligated to repurchase them by a fixed 
date, and the trusts are obligated to resell them at a fixed price. 
In exchange, the trusts receive a fixed rate of return which bears 
no relationship either to the value of the securities which make 
up the trusts’ funds or to the income the securities produce for 
the seller, or more accurately, the seller-repurchaser. In short, 
the seller-repurchaser bears the entire market risk. Moreover, 
until the repurchase date, the seller-repurchaser has the right to 
substitute one governmental security for another. Further, the 
seller-repurchaser and the trusts each have remedies against the 
other in the event of a default in the respective obligations of 
either. 

Nine of the 10 other appellate courts which have considered 
this issue have held that under such circumstances, the income 
to the investors is subject to state taxation: Hammond Lead 
Products v. Tax Com’rs, 575 N.E.2d 998 (Ind. 1991); Everett v. 
Dept. of Revenue and Finance, 470 N.W.2d 13 (Iowa 1991); 
Comptroller v. First United Bank, 320 Md. 352, 578 A.2d 192 
(1990); Borg v. Dept. of Rev. , 308 Or. 34, 774 P.2d 1099 (1989); 
Department of Revenue v. Page, 541 So. 2d 1270 (Fla. App. 
1989); Massman Const. v. Director of Revenue, 765 S.W.2d 592 
(Mo. 1989); Capital Preservation v. Rev. Dept., 145 Wis. 2d 
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841, 429 N.W.2d 551 (Wis. App. 1988); In re Sawyer Estate, 149 
Vt. 541, 546 A.2d 784 (1987); Andras v. Department of 
Revenue, 154 Ill. App. 3d 37, 506 N.E.2d 439 (1987), cert. 
denied 485 U.S. 960, 108 S. Ct. 1223, 99 L. Ed. 2d 424 (1988). 
The only decision other than that of the majority holding to the 
contrary is that of an intermediate court of appeals in Matz v 
Dep’t of Treasury, 155 Mich. App. 778, 401 N.W.2d 62 (1986). 
However, the Matz court was construing a state statute defining 
ownership. 

While the fact that nine other courts have reached a contrary 
result to that reached by the majority is not, in and of itself, 
particularly persuasive, the reasoning illustrated by Andras v. 
Department of Revenue, 154 Ill. App. 3d at 43-44, 506 N.E.2d 
at 443-44, is: 

In reviewing similar transactions involving municipal 
bonds, Federal courts have consistently held that the 
Federal income tax exemption provided for income 
received from State or municipal obligations (26 U.S.C. 
sec 103(a) (1982)) is available only to the taxpayer who 
actually owns the securities—i.e., the taxpayer who has 
the right to dispose of them and who bears the risk of a 
profit or loss. (See American National Bank vy, United 
States (Sth Cir. 1970), 421 F.2d 442, 451 (and cases cited 
therein).) Plaintiffs have cited no authority holding that 
section 742 requires immunizing from State taxation the 
income of anyone other than the owner of Federal 
government securities, nor have we found any authority 
supporting plaintiffs’ position. 

While we recognize that section 742 is a constitutionally 
mandated immunization from taxation (see, e.g., 
Memphis Bank & Trust Co. v. Garner (1983), 459 U.S. 
392, 397, 74 L. Ed. 2d 562, 567, 103 S. Ct. 692, 695-96) 
rather than a legislative exemption from a particular tax, 
the scope of the immunity it affords is not unlimited. In 
First National Bank v. Bartow County Board of Tax 
Assessors (1985), 470 U.S. 583, 84 L. Ed. 2d 535, 105 S. 
Ct. 1516, the Supreme Court held that section 742 did not 
require a State to permit a bank to deduct the full value of 
its government securities from its gross assets. The court 
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recognized that, because the bank may have incurred 
liabilities, the interest on which was also deductible, to 
acquire the securities, the statute was satisfied by the 
State’s allowing only a pro rata deduction from the bank’s 
net worth for the securities. The court concluded that the 
bank should not be allowed to use Federal obligations to 
shelter otherwise taxable assets. (470 U.S. 583, 593, 84 L. 
Ed. 2d 535, 545, 105 S. Ct. 1516, 1523-24.) If the Trust is 
not the true owner of these securities, but is merely loaning 
the sellers the securities’ purchase price and thereby 
earning otherwise taxable interest income, we conclude 
that it may not shelter that income from State taxation by 
allowing the borrowers to secure the loans with tax- 
exempt Federal securities. 

In determining whether or not a repurchase transaction 
is actually a loan, Federal courts consider the entire 
transaction and look to the following specific factors, 
which, if present, tend to indicate that the transaction is a 
loan: (1) whether the seller could require the purchaser to 
resell the securities; (2) whether the purchaser could 
require the seller to repurchase them; (3) whether the 
agreement provides either party a specific remedy in the 
event that the other defaults; (4) whether the seller agreed 
to pay interest at a stipulated rate between the sale and 
resale; and (5) whether the amount advanced does not 
necessarily equal the fair market value of the securities 
sold. (See Citizens National Bank vy. United States (Ct. Cl. 
1977), 551 F.2d 832, 842.) Other indications of a loan are: 
(6) whether the identical securities are bought and sold, 
and (7) whether the purchaser may sell the securities for 
the seller’s account in the event of a default. See I.R.S. 
Rev. Rul. 74-27, 1974-1 C.B. 24. See also I.R.S. Rev. Rul. 
82-144, 1982-2 C.B. 34 (transaction held to be purchase 
where the purchaser could sell the securities at will); I.R.S. 
Rev. Rul. 77-59, 1977-1 C.B. 196 (transaction was found 
to be loan only and the purchaser’s assets were found not 
to be the securities themselves, but the seller’s obligation to 
repay the funds loaned). 

Loewenstein argues that repurchase agreements are essential 


94 244 NEBRASKA REPORTS 


in order to allow the Federal Reserve to adjust the nation’s 
money supply and points to 12 C.ER. § 32.103(a) (1993), which 
provides that U.S. Treasury notes subject to a repurchase 
agreement do not constitute a loan or the extension of credit. 
However, as noted in Hammond Lead Products v. Tax Com’rs, 
supra, that regulation relates to commercial banks and the 
general scheme of lending limits; it has no bearing on the 
Internal Revenue Code or the judicial interpretation of 
repurchase agreements. 

Loewenstein also argues that repurchase agreements are 
necessary to increase the liquidity of mutual funds dealing in 
government obligations in order to satisfy those investors who 
wish to avoid inflexible terms in their investments. But 
government securities are, in and of themselves, very liquid; 
they can be sold readily, albeit with some short-term market 
risk. Also, a mutual fund could achieve even greater liquidity by 
borrowing against the government securities it holds. And a 
fund could also enhance its liquidity by diversifying the 
maturity dates of the government securities it acquires. The 
point is that there are other means to achieve liquidity without 
the use of repurchase agreements, which take exposure to 
market risks and other incidents of ownership away from the 
investor and give them to the seller-repurchaser. 

As stated in Everett v. Dept. of Revenue and Finance, 470 
N.W.2d 13, 15 (lowa 1991): 

The State’s tax did not consider, either directly or 
indirectly, the federal obligations or the interest paid on 
them in calculating the Everetts’ tax. Instead, the tax was 
based on the interest paid by private seller-repurchasers 
pursuant to a private sector loan agreement in which 
federal obligations served as collateral. In such a 
situation, neither the federal obligations nor the interest 
thereon is considered in calculating the state income tax. 
Borg, 308 Or. at 38-39, 774 P.2d at 1102; In re Thomas 
Sawyer Estate, 546 A.2d at 786. We hold that neither the 
supremacy clause nor 31 U.S.C. section 3124(a) prevents 
the State from taxing the income derived from the 
repurchase agreements. 

Accordingly, I would reverse the judgment of the district 
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court and remand the cause with the direction that the district 
court declare Revenue Ruling 22-85-1 to be valid. 
GRANT, J., Retired, joins in this dissent. 


WESTERN FERTILIZER AND CORDAGE COMPANY, INC., APPELLANT, 
v. CITY OF ALLIANCE, A MUNICIPAL CORPORATION, APPELLEE. 
504 N.W.2d 808 


Filed August 27, 1993. No. S-91-822. 


1. Judgments: Res Judicata. The doctrine of res judicata is based on the principle 
that a final judgment on the merits by a court of competent jurisdiction is 
conclusive upon the parties in any later litigation involving the same cause of 
action. Res judicata is founded on a policy favoring termination of an action by 
preclusion or prevention of subsequent litigation on the same cause. 

2. Mortgages: Foreclosure: Liens: Redemption: Title. As the result of a 
foreclosure sale of real estate given as security by the mortgagor, the rights of 
redemption of the mortgagor and junior lienholders who are joined in the action 
are extinguished, and upon confirmation of the sale, the purchaser obtains title 
to the entire interest and estate of the mortgagor and mortgagee as it existed at 
the date of the mortgage. 

3. Mortgages: Foreclosure: Liens. When a senior mortgagee purchases the 
mortgaged real estate at a foreclosure sale, the confirmed purchase and sheriff’s 
deed extinguish the rights of junior lienhoiders who were parties to the action. 

4. Mortgages: Liens: Eminent Domain. A mortgagee’s lien on real estate is an 
interest that may be subjected to a taking for a public purpose and, therefore, 
may be the subject of an eminent domain proceeding. 


Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and COoNNOLLY and 
MILLER-LERMAN, Judges, on appeal thereto from the District 
Court for Scotts Bluff County, RoBert O. Hippe, Judge. 
Judgment of Court of Appeals reversed, and cause remanded 
with directions. 


Robert G. Simmons, Jr., of Simmons, Olsen, Ediger & 
Selzer, P.C., for appellant. 


James R. Hancock, of Hancock & Denton, PC., for 
appellee. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CuRIAM. 

In this inverse condemnation action, Western Fertilizer and 
Cordage Company, Inc. (Western), brought suit against the 
City of Alliance (City), seeking: damages resulting from utility 
easements and water, sewer, and street improvements made by 
the City on property purchased by Western at a foreclosure 
sale. The trial court sustained the City’s motion for summary 
judgment, and the Nebraska Court of Appeals affirmed. 
Western petitioned for further review pursuant to Neb. Rev. 
Stat. § 24-1107 (Cum. Supp. 1992). We reverse the judgment of 
the Court of Appeals. 


FACTUAL BACKGROUND 

Western was the mortgagee of 79.8 acres of land sold to 
BRG, Inc., in 1976 for $239,400. BRG, which planned to 
develop the land for residential use, authorized the City to 
improve the property. After BRG defaulted on the mortgage, 
Western filed suit against BRG and the City to foreclose on the 
mortgage and to determine the validity and priority of certain 
liens and assessments claimed by the City. The City cross- 
petitioned, claiming lien assessments totaling over $274,000. In 
an appeal from that action, this court determined that 
“Western did not sign or consent to the dedications, and, 
consequently, the assessments for improvements upon the land 
mortgaged to Western are not valid as against Western’s 
mortgage, and are inferior thereto.” Western Fertilizer v. BRG, 
228 Neb. 776, 787, 424 N.W.2d 588, 595 (1988) (Western J). 
Western subsequently purchased the land for $50,000 at a 
sheriff’s sale on October 4, 1988. Western later instituted the 
present inverse condemnation action. 

The following is achronology of events in the present action: 

May 19, 1976—BRG purchased the property from Western 
for development purposes, with the final payment due October 
1, 1977. 

April 1977—The City passed two ordinances approving the 
plat of Homestead First Addition which contained a dedication 
of the streets, alleys, and public grounds therein to the use and 
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benefit of the public. 

August 31, 1977—Western’s president, Gordon Keeley, on 
behalf of Western, signed one dedication for part of the 
property. 

September 29, 1977—Restrictive covenants, including 
certain utility easements, were established by Western and BRG 
and signed by Keeley. 

October 1977—BRG gave Western a promissory note 
secured by amortgage on the property in question. On the same 
day the mortgage was executed (October 26), the parties 
entered into an amended sales agreement which reflected 
changes (partial platting) with respect to development of the 
real estate. 

November 1978 to October 1981—BRG signed several more 
dedications during this time period; Western’s secretary- 
treasurer, Max Garwood, without authority to do so, signed the 
same dedications on behalf of Western. In addition, the City 
passed several ordinances approving plats and establishing 
sewer, water, and street improvement districts in the property. 

Early 1983—After Garwood left Western, Keeley learned 
that Garwood had signed the additional dedications. 

August 1983—Keeley complained to the City about the 
unauthorized dedications and informed the City that Western 
did not join in or consent to those dedications signed by 
Garwood. He also advised the City that BRG was in default on 
its debt to Western and that Western might be forced to 
foreclose its mortgage on BRG’s land. 

May 1985—Western initiated foreclosure proceedings. See 
Western I. 

June 17, 1988—Issuance of decision and opinion in Western 
I. 

October 1988—Western acquired the property at a 
foreclosure sale and received a sheriff’s deed for the land. 

August 23, 1990— Western filed its inverse condemnation 
action against the City. 

In its petition in the inverse condemnation action, Western 
alleged that the City “had taken and damaged for public use all 
or parts of the lands” in question without just compensation 
and that in the event the court found that the City had not taken 
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all of the property in question, Western had nonetheless 
suffered incidental and consequential damages to the land not 
taken. 

Both parties moved for summary judgment. In its motion, 
the City asserted that (1) the statute of limitations barred 
Western’s action; (2) Western was estopped from claiming that 
the City had taken Western’s property because Western had 
taken title to the property by lot and block numbers; (3) this 
court, in Western J, had held that the easements acquired by the 
City were valid but subordinate to Western’s mortgage; (4) 
Western did not acquire a cause of action for condemnation 
damages when it purchased the property at the foreclosure sale; 
and (5) Western was estopped from denying the easements it did 
not specifically approve because it became bound to the plan of 
development when it accepted Homestead Addition and 
Homestead First Addition. 

The district court granted summary judgment to the City, 
ruling that “[t]he fact that the defendant’s assessment and lien 
are void against the priority of the plaintiff’s lien does not mean 
they have ‘taken’ private property of the plaintiff without just 
compensation.” The court found that Western had purchased 
the property in question with “actual notice of the defendant’s 
interest in the land” and, thus, its interest could be no greater 
than that of BRG, which had authorized the City’s claims to the 
property. Furthermore, the court found that “the defendant’s 
easements and appropriations are open, visible, recorded of 
public record and make plaintiff’s claimed ownership a servient 
estate to the defendant government’s exercise of dominion over, 
appropriation, and interest in the real estate. Kimco Addition v. 
Lower Platte South N.R.D., 232 Neb. 289, 440 N.W.2d 456 
(1989).” 

Western appealed to the Nebraska Court of Appeals, which 
affirmed the trial court’s decision in Western Fertilizer v. City 
of Alliance, 1 NCA 1517 (1992). Relying in large part on 
Peterborough Savings Bank v, Pierce, 54 Neb. 712, 75 N.W. 20 
(1898), the Court of Appeals concluded that because “Western, 
as purchaser, had notice of the improvements on the property, 
{it acquired] no rights greater than BRG or Western, as 
mortgagee, against the City concerning these improvements.” 1 
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NCA at 1520. 

On the question of inverse condemnation, the Court of 
Appeals stated: 

The record shows that BRG gave permission for the City 
to make improvements on the property in question. BRG 
would not have had an action against the City for inverse 
condemnation because it gave the City permission to 
perform the improvements. Similarly, Western, as owner 
in lieu of BRG, does not have an action against the City 
for inverse condemnation. 

’ The judgment of the Nebraska Supreme Court in 
[Western I] established the priority of the interests as 
between Western and the City. Western, as mortgagee, had 
a security interest in the property and a right to protect 
that interest, which it did in the foreclosure action. The 

’ City’s failure to acquire permission from Western, as 
mortgagee, for the improvements was not a “taking” of 
Western’s interest in the property because Western did not 
have title or possession of the property at the time the 
improvements were consented to and made. Therefore, 
Western, as mortgagee, did not have rights against the 
City for inverse condemnation. 

1 NCA at 1520. 

Western petitioned this court for further review pursuant to 
§ 24-1107, asserting that (1) the Court of Appeals had 
significantly changed Nebraska law that a purchaser at a 
foreclosure sale acquires every right and interest in the property 
of all the parties to the action and (2) the Court of Appeals’ 
holding that the purchaser at a foreclosure sale acquires title 
subject to the rights of a junior lienholder who was a party to 
the foreclosure proceeding is contrary to both Neb. Rev. Stat. 
§ 25-1533 (Reissue 1989) and prevailing case law. 

Article I, § 21, of the Nebraska Constitution states, “The 
property of no person shall be taken or damaged for public use 
without just compensation therefor.” Article I, § 21, of the 
Nebraska Constitution is self-executing, and therefore, a cause 
of action may be brought directly under that section. A litigant 
must simply “ ‘allege and prove facts constituting a cause of 
action’ under the constitutional language.’ Dishman v. 
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Nebraska Pub. Power Dist., 240 Neb. 452, 453, 482 N.W.2d 
580, 582 (1992) (quoting Kula v. Prososki, 219 Neb. 626, 365 
N.W.2d 441 (1985)). “[W]hen a political subdivision with the 
power of eminent domain damages property for a public use, 
the property owner may seek damages in an action for tort, ina 
statutory action for inverse condemnation, or in a 
constitutional action for inverse condemnation.” Dishman v. 
Nebraska Pub. Power Dist., 240 Neb. at 454, 482 N.W.2d at 
582 (citing Slusarski v. County of Platte, 226 Neb. 889, 416 
N.W.2d 213 (1987)). Therefore, the district court properly 
exercised jurisdiction over this inverse condemnation action. 


WESTERNI 

In its answer to Western’s petition, the City set forth a 
counterclaim in which it asked the court to set aside the 
judgment in the foreclosure action which is the subject of 
Western I. The City alleged that although Keeley, Western’s 
president, testified that he was never asked to sign, nor did he 
sign, any plat or dedication on behalf of Western other than the 
plat signed on August 31, 1977, he did, in fact, sign on 
September 29, 1977, a document entitled “Restrictive | 
Covenants,” which was a dedication of street and utility 
easements upon which the City relied. The City argues that this 
nondisclosure was material to the decision in Western I and 
that, therefore, that judgment should be set aside. 

The document to which the City refers provides that anyone 
taking title or possession of property within Homestead First 
Addition waives any claim against Western or BRG arising out 
of construction, maintenance, repair, renewal, replacement, or 
operation of utility easements. It was signed by Keeley before 
the mortgage was executed, was offered into evidence in the 
foreclosure action, and presumably was considered by the 
court. Thus, according to Western, the issue of its lack of 
approval of the dedications is res judicata. 

The doctrine of res judicata 

is based on the principle that a final judgment on the 
merits by a court of competent jurisdiction is conclusive 
upon the parties in any later litigation involving the same 
cause of action. . 
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Res judicata is founded on a policy favoring 
termination of an action by preclusion: or prevention of 
subsequent litigation on the same cause. 

NC + Hybrids v. Growers Seed Assn., 228 Neb. 306, 310-11, 
422 N.W.2d 542, 545 (1988). In addition, “ ‘if the record of the 
former trial shows that the judgment could not have been 
rendered without deciding the particular matter, it will be 
considered as having settled that matter as to all future actions 
between the parties .... ” (Emphasis supplied.) Norlanco, 
Inc. v. County of Madison, 186 Neb. 100, 107, 181 N.W.2d 119, 
123 (1970) (quoting 46 Am. Jur. 2d Judgments § 422 (1969)). 

Of course, a court may modify or vacate a judgment 
pursuant to Neb. Rev. Stat. § 25-2001 (Reissue 1989) or its 
equitable powers. Although a court’s authority to vacate or 
modify a judgment under § 25-2001 is not exclusive, Joyce vy. 
Joyce, 229 Neb. 831, 429 N.W.2d 355 (1988); State ex rel. 
Birdine v. Fuller, 216 Neb. 86, 341 N.W.2d 613 (1983); and 
Emry v. American Honda Motor Co., 214 Neb. 435, 334 
N.W.2d 786 (1983), a litigant seeking to proceed in equity must 
show that § 25-2001 is not applicable, because equitable relief 
does not lie where there is a remedy at law, State ex rel. Birdine 
v. Fuller, supra, and Emry vy. American Honda Motor Co., 
supra. Section 25-2001(4) provides that a judgment may be 
modified or vacated if the judgment was the result of “fraud 
practiced by the successful party in obtaining the judgment or 
order.” The City contends that Keeley’s testimony in the 
foreclosure action regarding his supposed ignorance of the 
improvements being made to the property was “unbelievable” 
and that our decision in Western Iwas the result of Keeley’s false 
testimony. Because the grounds on which the City asserts 
Western I should be vacated fall within § 25-2001(4), and the 
City failed to file a petition to vacate the judgment as required 
by Neb. Rev. Stat. § 25-2002 (Reissue 1989), we do not have the 
power to vacate the judgment in Western J. 

The question of whether Keeley approved the dedications to 
the City was central to our decision in Western I. Therefore, 
under the doctrine of res judicata, we are bound by the factual 
findings in Western I, as discussed below. 
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THE FORECLOSURE SALE FOR 
WESTERN’S MORTGAGE 

In Western I, we affirmed the district court’s order 
foreclosing Western’s mortgage and ordering the sale of the real 
estate. The City claimed its lien for unpaid assessments was 
superior to Western’s mortgage. We disagreed, noting that 

“ “(f]undamental to the law of real property is the rule 
that one may not convey or alienate a greater interest in 
land than he owns, and, consistently with this axiomatic 
principle, it is firmly established that a mortgagor cannot, 
without the consent of the mortgagee, make a dedication 
of the mortgaged premises so as to adversely affect the 
interest of the mortgagee.’ [Citations omitted.]” 

228 Neb. at 782-83, 424 N.W.2d at 593 (quoting Metropolitan 
Life Ins. Co. v. SID No. 222, 204 Neb. 350, 281 N.W.2d 922 
(1979)). Thus, in Western I, we held that because “Western did 
not sign or consent to the dedications . . . the assessments for 
improvements upon the land mortgaged to Western are not 
valid as against Western’s mortgage, and are inferior thereto.” 
228 Neb. at 787, 424 N.W.2d at 595. 

Western argues that because the City was a party to the 
foreclosure action, Western acquired all the rights and interests 
of the City when Western purchased the property at the 
foreclosure sale. 

The purpose of a foreclosure action is to satisfy, out of the 
proceeds of a sale of the estate in the mortgaged property 
as it stood at the time the mortgage was executed, the 
claim of the holder of the obligation when there is a 
default in the performance of the act it is given to secure. 
4 American Law of Property § 16.186 at 446-47 (A. James 
Casner ed. 1952). As the result of a foreclosure sale of real 
estate given as security by the mortgagor, the rights of 
redemption of the mortgagor and junior lienholders who are 
joined in the action are extinguished, and upon confirmation of 
the sale, the purchaser obtains title to the “ ‘entire interest and 
estate of mortgagor and mortgagee as it existed at the date of 
the mortgage.’ ” Id. at § 16.195 at 469 (quoting Rector, etc., of 
Christ P. E. Church v. Mack et al., 93 N.Y. 488, 45 Am. Rep. 
260 (1883)). See, also, Nystrom v. Buckhorn Homes, Inc., 778 
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P.2d 1115 (Alaska 1989); Valentine v. Portland Timber, 15 
Wash. App. 124, 547 P.2d 912 (1976). Cf. 3 The American Law 
of Real Property §§ 25.05[{1] and 25.11[1] (Arthur R. Gaudio 
ed. 1992) (mortgagor cannot transfer greater interest in-the 
property than he has; senior lienholder is entitled to be paid in 
full before junior lienholder receives anything). 

Furthermore, in Metropolitan Life Ins. Co. v. SID No. 222, 
supra, we held that “in the absence of an estoppel, or the 
consent of the mortgagee to a dedication, a foreclosure sale 
revokes and nullifies an attempted dedication by a mortgagor.” 
204 Neb. at 355, 281 N.W.2d at 925. Western cites additional 
Nebraska decisions in support of the preceding proposition, 
including Hart v. Beardsley, 67 Neb. 145, 93 N.W. 423 (1903), 
in which this court held that the purchaser at a foreclosure sale, 
who had acquired the property in reliance on the Jaw and a 
court decree declaring his mortgage “superior and 
paramount,” obtained every right, title, and interest of all the 
parties to the foreclosure action. See, also, Nuttelman v. Julch, 
228 Neb. 750, 424 N.W.2d 333 (1988) (because the husband’s 
rights and interest had passed to the purchaser upon 
confirmation of the judicial sale, any lien asserted by his wife 
was not a property right in or to the property, but merely a 
charge or security thereon); Butts v. Hale, 157 Neb. 334, 59 
N.W.2d 583 (1953) (every interest and right held by a 
mortgagor, whenever acquired, pass with the mortgage at a 
foreclosure sale); Clements v. Doak, 140 Neb. 265, 299 N.W. 
505 (1941) (a purchaser at a foreclosure sale buys at his peril, 
but acquires every right and interest of all parties to the action); 
Criswell vy. McKnight, 120 Neb. 317, 232 N.W. 586 (1930) (a 
mortgagee which failed to protect itself against taxes could not 
complain about insufficiency after mortgage was satisfied); 
Arterburn v. Beard, 86 Neb. 733, 126 N.W. 379 (1910) 
(although all right, title, and interest of defendants in property 
passed to purchaser at a foreclosure sale, because purchaser had 
notice of an easement, he bought subject to that easement); 
Kerr v. McCreary, 84 Neb. 315, 120 N.W. 1117 (1909) (a 
purchaser at a foreclosure sale acquires the title of all parties to 
the action, but not the rights of nonparties); Currier v. Teske, 
84 Neb. 60, 120 N.W. 1015 (1909) (the purchaser at a 
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foreclosure sale acquires the title only of those who were parties 
to the action); Young v. Brand, 15 Neb. 601, 19 N.W. 494 (1884) 
(whatever estate or title mortgagor held was merged in the 
decree and extinguished by the deed thereunder). 

However, the City points out that this court has also held that 
the purchaser of real property at a judicial sale buys at his peril, 
Hitchcock County v. Cole, 80 Neb. 375, 114 N.W. 276 (1907), 
and that the deed obtained at such a sale conveys only the estate 
which would have been conveyed by a quitclaim deed from the 
execution debtor to the purchaser, Peterborough Savings Bank 
v. Pierce, 54 Neb. 712, 75 N.W. 20(1898). 

Moreover, the City argues that according to § 25-1533, a 

deed obtained at a judicial sale 
shall be sufficient evidence of the legality of such sale and 
the proceedings therein until the contrary be proved, and 
shall vest in the purchaser as good and as perfect an estate 
in the premises therein mentioned as was vested in the 
party at or after the time when such lands and tenements 
became liable to the satisfaction of the judgment. 
According to the City’s interpretation of § 25-1533, Western, as 
purchaser at a judicial sale, could obtain only that estate which 
was vested in BRG at or after the time of the foreclosure action. 
Although the language of § 25-1533 (the purchaser at a judicial 
sale takes only the interest that the owner had in the land) might 
appear to conflict with Nebraska case law (the purchaser at a 
foreclosure sale takes every right and interest of all parties to 
the foreclosure action), the language of § 25-1533 contemplates 
that only one party is “liable to the satisfaction of the 
judgment.” In a foreclosure action in which junior lienholders 
are joined in the action against the mortgagor, they, in a sense, 
share in liability for the satisfaction of the judgment by being 
stripped of their interest in the property foreclosed upon. Thus, 
the rule providing that when a senior mortgagee purchases the 
mortgaged real estate at a foreclosure sale, the confirmed 
purchase and sheriff’s deed extinguish the rights of junior 
lienholders who were parties to the action, does not conflict 
with § 25-1533. See Valentine v. Portland Timber, 15 Wash. 
App. 124, 547 P.2d 912 (1976). Cf. Hart v. Beardsley, 67 Neb. 
145, 93 N.W. 423 (1903) (sections 499 and 853 of the Code of 
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Civil Procedure did not change the common-law rule that in the 
absence of any reservation in the decree, a foreclosure sale 
transfers every right, title, and interest of all parties to the suit). 

Thus, in this case, the City’s junior lien was extinguished 
when Western purchased the property at the foreclosure sale for 
less than the amount owed on its mortgage, see, Northwestern 
Mut. Life Ins. Co. v. Nebraska Land Corp., 192 Neb. 588, 223 
N.W.2d 425 (1974), and Hadley v. Schow, 146 Neb. 163, 18 
N.W.2d 923 (1945), and Western obtained on the date of the 
mortgage the entire estate belonging to BRG and the property 
described in the mortgage, less the one parcel whose dedication 
to the City Western had previously approved. That estate, 
described in “Exhibit A” of the mortgage, included the 
majority of “Lots 1 and 2, and the South Half of Northeast 
Quarter, Section 2, Township 24 North, Range 48, West of the 
6th P.M.” However, the sheriff’s deed given to Western 
following the confirmation of the foreclosure sale described the 
property as “Lots 1 through 10 inclusive, Block 2... .” Thus, 
although the land. was described by metes and bounds in the 
mortgage, in the sheriff’s deed the property was described by 
lots and blocks. Because the deed uses different terminology to 
describe the land than does the mortgage, and the record does 
not reconcile the different descriptions, a question of fact exists 
as to whether the two documents describe the identical estate. 


TAKING WESTERN’S PROPERTY 

Because we have concluded that Western should have 
received the entire estate as described in the mortgage 
documents, we must determine whether, in the absence of that 
occurring, Western’s property has been taken. The district 
court held that “[t]he fact that the defendant’s assessment and 
lien are void against the priority of the plaintiff’s lien does not 
mean they have ‘taken’ private property of the plaintiff without 
just compensation,” because any failure to secure Western’s 
consent to the dedications was paid for by the City’s loss of its 
claimed lien in the foreclosure action. The court also found that 
Western had purchased the property in question with “actual 
notice of the defendant’s interest in the land,” and thus, 
Western’s interest could be no greater than that of BRG, which 
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had authorized the City’s claims to the property. The court held 
that Western’s claimed ownership was servient to the City’s 
easements and appropriations. However, Kimco Addition v. 
Lower Platte South N.R.D., 232 Neb. 289, 440 N.W.2d 456 
(1989), which the court cited in support of its conclusion, is 
inapposite, because in Kimco Addition, the party claiming its 
property had been taken had no interest in the property 
whatsoever at the time the alleged taking occurred. 

Relying in large part on Peterborough Savings Bank y. 
Pierce, 54 Neb. 712, 75 N.W. 20 (1898), the Court of Appeals 
affirmed the district court’s decision and concluded that 
because “Western, as purchaser, had notice of the 
improvements on the property, [it acquired] no rights greater 
than BRG or Western, as mortgagee, against the City 
concerning these improvements” when it purchased the 
property at the foreclosure sale. Western Fertilizer v. City of 
Alliance, 1 NCA 1517, 1520 (1992). 

The Court of Appeals clearly erred in concluding that no 
taking could have occurred when Western was mortgagee 
“because Western did not have title or possession of the 
property at the time the improvements were consented to and 
made.” 1 NCA at 1520. In Dodge v. O. & S. W. R. R. Co., 20 
Neb. 276, 282, 29 N. W. 936, 939-40 (1886), this court noted that 
“{iJf mortgaged property can be literally destroyed . . . without 
notice to the mortgagee, or any compensation to him, then the 
[takings clause] of the constitution . . . would be without 
practical force, and would remain only in theory.” Although no 
Nebraska cases discuss this precise issue, several other 
jurisdictions have held that a mortgagee’s lien on real estate is 
an interest that may be subjected to a taking for a public 
purpose and, therefore, may be the subject of an eminent 
domain proceeding. See, for example, Matter of the Petition of 
Dillman, 276 Mich. 252, 258, 267 N.W. 623, 625 (1936) 
(“fuJnder any circumstances, a mortgagee has sufficient right 
to the [condemnation] award to preserve his security against 
evident or established impairment”); Board of Directors v. 
Whiteside, 87 F. Supp. 69, 71 (W.D. Ark. 1949) (“{ijn 
condemnation cases the mortgagee cannot be deprived of its 
lien by such proceedings without notice and, in order for the 
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plaintiff to acquire title to the property sought to be 
condemned, it was necessary that the mortgagee be made a 
party”); Bourjaily v. Johnson County, 167 N.W.2d 630, 634 
(lowa 1969) (“[i]t is clear the contract vendors and the 
mortgagee have interests in the property which will be directly 
and materially affected by the condemnation of the land in 
question”); Maxey v. Redevelopment Authority of Racine, 94 
Wis. 2d 375, 400-01, 288 N.W.2d 794, 806 (1980) (“a 
mortgagee’s lien extends to any compensation made for the 
condemnation of mortgaged property”). 

Thus, it does not matter that Western had neither title nor 
possession of the property at the time the alleged taking 
occurred if its interest in the property was adversely affected by 
the City’s actions. Whether Western’s interest in the property 
was affected depends upon whether the property described by 
the sheriff’s deed received by Western at the foreclosure sale 
differs from the property described in the mortgage which 
‘Western obtained from BRG. If the property as described by 
the sheriff’s deed differs from the property described in the . 
mortgage, then the property was taken prior to Western’s 
purchase of the land at the foreclosure sale, and the City must 
pay compensation, unless, as the City asserts, the statute of 
limitations bars this action. 


STATUTE OF LIMITATIONS 

Neither the district court nor the Court of Appeals addressed 
the City’s assertion that the statute of limitations barred 
Western’s action. The City acquired its interest in the property 
as a result of BRG’s dedications, which granted the City 
easements for a variety of purposes. The City then passed 
ordinances levying assessments on the property. Those 
ordinances were matters of public record, and notices thereof 
were published in The Alliance Daily Times-Herald on various 
dates between November 1978 and October 1981. The City 
argues that Western’s cause of action accrued when those 
dedications were made and the ordinances passed and that, 
therefore, this action is barred by the statute of limitations. 
Furthermore, the City asserts that because extensive 
development had already occurred in 1979-80, Western had 
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notice of any infringement of its interest in the property by 
1980. Western argues that the statute of limitations did not 
begin to run until it received the sheriff’s deed in October 1988. 
Western asserts that until that time, the City’s use of the 
property was permissive. 

The statute of limitations in an inverse condemnation 
proceeding is 10 years. Neb. Rev. Stat. § 25-202 (Reissue 1989). 
See, also, Krambeck v. City of Gretna, 198 Neb. 608, 254 
N.W.2d 691 (1977). However, according to Kimco Addition v. 
Lower Platte South N.R.D., 232 Neb. 289, 294, 440 N.W.2d 
456, 460-61 (1989), “if the use begins as a permissive one, it 
retains that character until notice that the use is claimed as a 
matter of right is communicated to the owner of the servient 
estate. This rule is not affected by transfer of either the 
licensee’s or licensor’s title.’ Moreover, “[t]he use and 
possession of property with the permission of the owner can 
never ripen into title by adverse possession without some 
change in the nature of the possession being brought home to 
the true owner.” Young v. Lacy, 221 Neb. 511, 515, 378 N.W.2d 
192, 195 (1985). 

Inverse condemnation is analogous to an action by a 
private landowner against another private individual or 
entity to recover the title to or possession of property. 
While the property owner cannot compel the return of the 
property taken, because of the eminent domain power of 
the condemner, he has a constitutional right, as a 
substitute, to just compensation for what was taken. 

Krambeck v. City of Gretna, 198 Neb. at 614, 254 N.W.2d at 
695. Accord Kimco Addition v. Lower Platte South N.R.D., 
supra. Therefore, if the City’s use of the land began as a 
permissive use, it cannot now claim title under a theory of 
adverse possession or the analogous action of inverse 
condemnation. Thus, in order to determine whether the statute 
of limitations has run in this case, we must determine (1) 
whether the use began as a permissive use and (2) when Western 
received notice that the City claimed use as a matter of right. 

In Simacek v. York County Rural PP. Dist., 220 Neb. 484, 
370 N.W.2d 709 (1985), property owners sought the removal of 
high-voltage powerlines from property that reverted to them 
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after being abandoned by a railroad. The power district, which 
had erected the lines with the permission of the railroad which 
possessed a right-of-way over the land, claimed that it had 
obtained a prescriptive easement across the land. Although the 
railroad had title to the land at the time the lines were erected, 
the deed to the railroad, which had been granted over 70 years 
previously, provided that if the right-of-way was ever 
abandoned, it would revert to the grantor. This court found 
that because the railroad had possession of the land at the time 
it entered into the agreement with the power district and 
because the power district had relied on the railroad’s 
representations that it had authority to permit the construction 
of the lines, the power company’s use of the property was 
permissive until such time as the railroad abandoned the 
right-of-way. Therefore, the power district had not acquired a 
prescriptive easement across the right-of-way. 

Similarly, in the present case, at the time BRG made the 
dedications and the City passed the ordinances, BRG was the 
record owner of the property and was in possession of the land. 
Thus, Western contends that as in Simacek, the City’s use of the 
property was permissive until Western acquired the property at 
the sheriff’s sale. However, our decision in Simacek was based 
on the premise that the power district’s use of the land was “ ‘in 
complete subservience to the exclusive right of the “Railway 
Company” prior to the abandonment of the railroad... .’ ” 220 
Neb. at 488, 370 N. W.2d at 712 (quoting Taylor Investment Co. 
v. Kansas City Power & Light Co., 182 Kan. 511, 322 P.2d 817 
(1958). That is not the case here. As reflected in the ordinances 
it passed, the City clearly believed that, as a result of the 
dedications made by BRG, the City had exclusive and 
permanent dominion over portions of the land in question. 

The Iowa Supreme Court addressed a similar situation in 
Scott v. City of Sioux City, 432 N.W.2d 144 (Iowa 1988), when 
property owners sued the city for inverse condemnation 
following the enactment of restrictive zoning regulations. The 
city argued that because the ordinances had been passed more 
than 10 years before the action was commenced, the suit was 
barred by the 5-year statute of limitations. The plaintiffs 
contended that the ordinance was a continuing violation that 
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tolled the statute of limitations and that no damages could have 
been assessed until the plaintiffs purchased an alternate site for 
their shopping center. The lowa Supreme Court held for the 
city, stating that “the passage of the permanent ordinance had 
immediate adverse economic consequences for plaintiffs. The 
regulation’s impact on the development potential and market 
value of the property was immediate, and constituted a single 
injury.” 432 N.W.2d at 148. 

Similarly, BRG’s dedications and passage of the city 
ordinances had an immediate impact on Western’s interest in 
the property. Western seems to have recognized this, because in 
August 1983, after Western’s president, Keeley, learned that 
unauthorized dedications had been made, he complained to the 
City about those dedications and informed the City that 
Western did not join in or consent to those dedications. 
Therefore, although the City’s interest in the property was 
obtained with BRG’s approval, it was never permissive with 
respect to Western. 

Furthermore, Western had notice of the City’s claim to the 
land well before it obtained the land at the sheriff’s sale. In 
Polanski v. Eagle Point, 30 Wis. 2d 507, 141 N.W.2d 281 
(1966), the Wisconsin Supreme Court held that a town’s 
possession of land under a deed was adverse from the time of 
the execution of the deed in 1944, and not from 1964, when the 
heirs or benefactors of the grantor’s estate demanded 
reconveyance of the property and were refused. Although the 
plaintiff argued that the town’s possession was not adverse until 
the plaintiff had sought reconveyance of the property, the court 
disagreed, holding that a grantee’s possession is adverse to all 
the world from the time of the execution of the deed and that 
there was “no better evidence of the town’s intention to assert 
its claim of title against all the world than the recording of the 
deed.” 30 Wis. 2d at 513, 141 N.W.2d at 284. Moreover, the 
court noted that the purpose of the statute of limitations was 
“ ‘not reward to the diligent trespasser,’ ” but, rather, to 
penalize “ ‘the negligent and dormant owner, who allows 
another for many years to exercise acts of possession over his 
property. ” Id. (quoting McCann and others vs. Welch and 
another, 106 Wis. 142, 81 N.W. 996 (1900)). Because over 10 
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years had passed between the execution of the deed and the 
plaintiff’s attempt to regain the property, the statute of 
limitations barred the plaintiff’s action. 

Neb. Rev. Stat. § 17-416 (Reissue 1991) provides, in 
pertinent part, that when a plat is properly “executed and 
acknowledged, the plat shall be filed for record and recorded in 
the office of the register of deeds and county assessor of the 
proper county.” Neb. Rev. Stat. § 17-417 (Reissue 1991) 
provides in part that “(t]he acknowledgment and recording of 
such plat is equivalent to a deed in fee simple of such portion of 
the premises platted as is on such plat set apart for streets or 
other public use.” Because Nebraska law provides that a 
properly executed and recorded plat is equivalent to a deed, 
under the reasoning in Polanski v. Eagle Point, Western 
received notice of the City’s claim when the plats were recorded, 
and not when construction of the improvements began. The 
record in this case is silent, however, as to if and when the plats 
were recorded. Furthermore, the City’s ordinances, if validly 
passed, were matters of public record with notice thereof 
published in The Alliance Daily Times-Herald and provided 
Western with constructive, if not actual, knowledge of the 
City’s interest in the property by 1981. 

However, the fact that the City claimed an interest in the 
property may not be sufficient to start the statutory period 
running if the City did not put the property to public use. Neb. 
Rev. Stat. § 76-714 (Reissue 1990) provides: 

The interest in the property acquired by the condemner 
shall be such title, easement, right-of-way, or use as is 
expressly specified in or necessarily contemplated by the 
law granting to the condemner the right to exercise the 
power of eminent domain. The condemner shall not 
dispossess the condemnee until the condemner is ready to 
devote the property to a public use, and such title or 
interest as the condemner seeks to acquire shall not be 
complete until the property is put to the public use for 
which taken. 

(Emphasis supplied.) Thus, under § 76-714, the City could not 
complete its interest until the property was put to the public use 
for which it was taken. This occurred when the City exercised 
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dominion over or appropriated an interest in the property. See 
Rose v. City of Lincoln, 234 Neb. 67, 449 N.W.2d 522 (1989). 
Therefore, the statutory period would have started running 
only when the City exercised dominion over or obtained an 
interest in the property. 

In Village of Maxwell v. Booth, 161 Neb. 300, 306, 73 
N.W.2d 177, 182 (1955), this court noted that “ ‘official 
acceptance [of a dedication] may consist in any positive conduct 
of the proper public officers evincing their consent on behalf of 
the public’ ” (Quoting 16 Am. Jur. Dedication § 33 (1938).) 
Thus, passage of an ordinance or resolution may be sufficient 
to indicate acceptance even when actual control over the 
property is not exercised at that time. However, more recent 
cases have indicated that something more may be required to 
show acceptance of a dedication. See, County of Banner v. 
Young, 184 Neb. 546, 552, 169 N.W.2d 280, 284 (1969) (in order 
to prove the acceptance of a dedication of land for highway 
purposes, the county was required to show that a road was 
actually opened or used: “Until it is opened or used by the 
public it is not finally established”); Aro Inv. Co. v. City of 
Omaha, 179 Neb. 569, 575, 139 N.W.2d 349, 352 (1966) 
(although no formal declaration is necessary, there is no public 
use until such time as there is “use or some other act” indicating 
the city’s acceptance of the dedication and intent to use the 
dedicated land). 

In the present case, the City passed ordinances regarding the 
dedications, apparently published those ordinances, and began 
construction of the improvements pursuant to the ordinances. 
However, the record is silent as to when actual construction 
began or was completed. Thus, we are unable to determine 
when the City exercised physical control over the property. 
Moreover, the various dedications and ordinances apply to 
different parts of the property in question and provide the City 
with easements for a variety of purposes. Because some of the 
dedications and ordinances occurred more than 10 years before 
this action was filed, even if passage of the ordinances 
established the City’s dominion over the land, the statute of 
limitations has run on some portions of this action. However, 
some of the later dedications and ordinances may also have 
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effected a taking and may not be time-barred. Thus, the date of 
any taking is a factual question which should have been 
determined by the trial court. 


CONCLUSION 

The Court of Appeals erroneously held that no taking can 
occur if the mortgagee has neither title nor possession of the 
property at the time the mortgaged property is put to public 
use. In addition, because the question of when the 
appropriations actually occurred is a genuine issue of material 
fact not determined by the trial court, summary judgment was 
inappropriate. Therefore, we reverse the decision of the 
Nebraska Court of Appeals and remand this cause to the Court 
of Appeals with directions to reverse the district court’s 
summary judgment for the City and to remand this cause to the 
district court for further proceedings. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Injunction: Equity. An injunction is a remedy available through an equity 
action. 

2. Trial: Evidence. If admissible evidence is offered or received for a limited 
purpose, the evidence is admitted only for the limited purpose specified. 

3. Public Utilities: Rates: States: Due Process. In setting rates that may be charged 
by a utility, a state cannot set rates which are unjust, unreasonable, and 
confiscatory and which, therefore, deprive the utility of property without the 
due process of law guaranteed by U.S. Const. amend. XIV and Neb. Const. art. 
I, § 3. 
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4. Public Utilities: Rates. A government-established rate for a utility is 
confiscatory when the rate fails to produce a return on investment equal to the 
return realized on investments which have risks corresponding to those of the 
utility. 

5. Public Utilities: Rates: Ordinances: Collateral Attack: Due Process: Proof. ina 
collateral attack on a rate or rates set by an ordinance, the burden is on a utility 
to show that the municipally established rate is unjust, unreasonable, and 
confiscatory in violation of the constitutional right to due process. 

6. Public Utilities: Rates. There is no formula for determining whether a rate is 
confiscatory; rather, a decision whether a rate is confiscatory is based on a 
consideration of all the relevant evidence. 
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FAHRNBRUCH, and LANPHIER, JJ. 


SHANAHAN, J. 

K N Energy, Inc. (K N), a retail supplier of natural gas for 
customers in several municipalities, filed an action in the 
district court for Lancaster County for an injunction to prevent 
numerous municipalities in eastern and central Nebraska from 
enforcing ordinances which set natural gas rates lower than the 
rates requested by K N pursuant to the Municipal Natural Gas 
Regulation Act, Neb. Rev. Stat. §§ 19-4601 to 19-4623 (Reissue 
1987 & Supp. 1989). The district court found that the rates 
prescribed by the municipalities’ ordinances were “arbitrary, 
unreasonable and confiscatory” and, consequently, resulted in 
a deprivation of K N’s property without due process, a violation 
of the 14th Amendment to the U.S. Constitution. The district 
court then enjoined enforcement of the rate ordinances. 
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The Nebraska Court of Appeals held that K N failed to meet 
its burden of proving the cost of its service as a factor in 
determining an appropriate rate for K N, reversed the district 
court’s judgment, and remanded the cause for a new trial. K N 
Energy, Inc. v. Cities of Broken Bow et al., 1 NCA 2185 (1992). 
Pursuant to Neb. Rev. Stat. § 24-1107 (Cum. Supp. 1992), we 
granted K N’s petition for further review of the decision of the 
Nebraska Court of Appeals. 


STANDARD OF REVIEW 
“An injunction is a remedy available through an equity 

action.” Chambers-Dobson, Inc. v. Squier, 238 Neb. 748, 750, 
472 N.W.2d 391, 395 (1991). See, also, Burton v. Annett, 215 
Neb. 788, 341 N.W.2d 318 (1983). 

In an appeal of an equity action, an appellate court tries 

factual questions de novo on the record and reaches a 

conclusion independent of the findings of the trial court; 

provided, where credible evidence is in conflict on a 

material issue of fact, an appellate court considers and 

may give weight to the fact that the trial judge heard and 

observed the witnesses and accepted one version of the 

facts rather than another. 
Chambers-Dobson, Inc. v. Squier, 238 Neb. at 750, 472 
N.W.2d at 395. Accord, In re Estate of Stephenson, 243 Neb. 
890, 503 N.W.2d 540 (1993); Ehlers v. Perry, 242 Neb. 208, 
494 N.W.2d 325 (1993); Gottsch v. Bank of Stapleton, 235 Neb. 
816, 458 N. W.2d 443 (1990); American Sec. Servs. v. Vodra, 222 
Neb. 480, 385 N.W.2d 73 (1986). See, also, Neb. Rev. Stat. 
§ 25-1925 (Cum. Supp. 1992) (appeal of an equity action; de 
novo review). 


FACTUAL BACKGROUND 

On July 1, 1990, K N filed applications for rate increases in 
147 municipalities in eastern and central Nebraska. The 
requested increases varied from area to area and ranged from 
18.02 to 24.09 percent. K N prepared a cost-of-service study to 
justify its requested rate increases and filed the study with its 
applications to each municipality. In accordance with 
§ 19-4607, the requested increases became effective on October 
1, 1990, but were subject to a partial refund if the rates, as 
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finally determined, were less than the interim rates that had 
been placed into effect. 

The municipalities hired the consulting firm of Dahlen, Berg 
& Co. (Dahlen), which prepared a “Municipal Report” 
containing an analysis of K N’s cost-of-service study. Dahlen 
made various adjustments to K N’s computations and 
recommended significantly lower rate increases that ranged 
between 5.02 and 10.7 percent. K N subsequently filed a 
“Rebuttal Report,” disputing Dahlen’s adjustments of the 
figures contained in K N’s study. After area rate hearings held 
pursuant to § 19-4616(4), many municipalities passed 
ordinances that set natural gas rates for K N at, and sometimes 
below, the level recommended in the Dahlen report. 

In January 1991, K N filed petitions in the district court to 
enjoin enforcement of the ordinances which set natural gas 
rates at or below the level recommended in the Dahlen report. 
K N alleged that the rates expressed in the various ordinances 
were arbitrary, unreasonable, and capricious and deprived K N 
of its property without due process of law, a violation of U.S. 
Const. amend. XIV; Neb. Const. art. I, § 3; and the Municipal 
Natural Gas Regulation Act. 

At trial, when K N sought to introduce exhibits 1 to 8, which 
included transcripts of the various rate hearings, rate 
ordinances, K N’s cost-of-service study, the Dahlen report, and 
K N’s rebuttal report, the municipalities objected on the bases 
of foundation, relevance, and hearsay. The following exchange 
occurred between counsel: 

Mr. Bruckner: Your Honor, maybe we can clear this up. 
What is your objection to foundation? 

Mr. Larson: There is probably a million numbers in 
there, Mr. Bruckner. We can’t stipulate to the - - 

Mr. Bruckner: I’m not offering any of that for the truth 
of what is contained. I am offering it solely for the fact 
that it is what transpired at the hearings below. It is the 
evidence that was before the cities upon which they made 
their judgment. It is offered for that limited purpose. It is 
the beginning point of this lawsuit. 

The court overruled the objections and received the exhibits. 

The district court found that the rates adopted by the 
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municipalities were arbitrary, unreasonable, and confiscatory, 
. and, consequently, the court enjoined enforcement of the rates 
in the ordinances passed by the municipalities. 

On appeal to the Court of Appeals, the municipalities 
contended that because K N introduced the cost-of-service 
study for the limited purpose of showing what had occurred at 
the rate hearings and had not introduced any other evidence 
regarding the cost of service, K N had not met its burden of 
proving that the rates set by the municipalities were arbitrary, 
capricious, and confiscatory; hence, K N was not entitled to 
injunctive relief. 

The Court of Appeals agreed with the municipalities, 
reversed the district court’s judgment, and remanded the cause 
for anew trial. 


K N’S COST-OF-SER VICE STUDY 

The Court of Appeals concluded that K N had failed to prove 
its case because K N’s cost-of-service study was merged into the 
rate ordinances and that the study could not be introduced at 
trial because 

[t]he hearing in district court cannot be a review of the 
legislative record of the rate hearings... . 

The district court was in error in accepting the rate area 
hearing records into evidence for the limited purpose of 
showing what transpired at the rate area hearings. That 
evidence served no purpose in district court because the 
hearing records merged into the ordinances. 

K N Energy, Inc. v. Cities of Broken Bow et al., 1 NCA 2185, 
2191-92 (1992). 

In arriving at the foregoing conclusion, the Court of Appeals 
relied on Williams v. County of Buffalo, 181 Neb. 233, 147 
N.W.2d 776 (1967), and K N Energy, Inc. v. City of Scotisbluff, 
233 Neb. 644, 447 N.W.2d 227 (1989). In Williams, we held that 
a statute authorizing an appeal from a municipality’s 
annexation of land violated the separation of powers provision 
in Neb. Const. art. I, § 2, because the statute delegated 
legislative power to the judiciary, that is, the power to evaluate 
reasons for an annexation. In: Williams, this court said: “The 
passage of the ordinance presumes a finding that the conditions 
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and limitations contained in the delegating statute exist or have 
been complied with. The findings of the city council thereon are 
legislative and are in a sense merged in the ordinance upon its 
passage.” 181 Neb. at 236, 147 N.W.2d at 780. In City of 
Scottsbluff, to interpret the Municipal Natural Gas Regulation 
Act, we relied on Williams and held that a gas utility may 
maintain an injunctive collateral attack to challenge the validity 
of rates set by ordinance. 

In its decision for the present case, the Court of Appeals 
seized on the language in Williams regarding legislative findings 
merged into an ordinance. The previously mentioned excerpt 
from Williams is dicta, because Williams merely holds that 
legislative power for a municipal annexation cannot be 
delegated to the judiciary in a review of the reasons for the 
annexation. Moreover, the Court of Appeals’ conclusion that a 
district court cannot consider evidence introduced at a rate 
hearing conducted by the municipality is a contradiction of City 
of Scottsbluff, wherein we stated that a utility “had the right to 
offer any evidence which was relevant to the issue and was not 
limited to the evidence received at the area rate hearings.” 233 
Neb. at 654, 447 N.W.2d at 234. Thus, K N may offer in the 
district court the same relevant evidence that was presented at 
the rate hearings and may offer additional evidence if necessary. 
In offering evidence, however, K N must comply with the 
Nebraska Evidence Rules. See Neb. Evid. R. 1101, Neb. Rev. 
Stat. § 27-1101 (Cum. Supp. 1992) (applicability of Nebraska 
Evidence Rules). Therefore, the Court of Appeals erroneously 
concluded that K N’s cost-of-service study was inadmissible 
because the study was presented at the rate hearings conducted 
by the various municipalities. 


EVIDENCE ADMITTED FOR A LIMITED PURPOSE 

As previously mentioned, K N offered exhibits 1 to 8, which 
included the study, not “for the truth of what is contained” in 
the exhibits, but “solely” to show “what transpired at the 
hearings below.” Apparently for that reason, the Court of 
Appeals concluded that K N had failed to meet its burden of 
proof, because K N’s cost-of-service study was not offered as 
substantive evidence concer ning rates. 


K NENERGY, INC. v. CITIES OF BROKEN BOW ETAL. 119 
Citeas 244 Neb. 113 


If admissible evidence is offered or received for a limited 
purpose, the evidence is admitted only for the limited purpose 
specified. See, Baer v. Schaap, 171 Neb. 347, 106 N.W.2d 468 
(1960); Kucaba v. Kucaba, 146 Neb. 116, 18 N.W.2d 645 (1945). 

In the present case, K N’s cost-of-service study was not 
offered for the truth of its contents concerning costs affecting 
rates, but was offered merely to show what had occurred during 
the municipal hearings held before K N filed its injunctive 
actions in the district court. Consequently, K N’s study may not 
be considered as proof of K N’s cost of service in reference to the 
question whether the rates are confiscatory. 

However, the trial court received into evidence numerous 
other exhibits, including exhibits 11 to 22, which summarized 
the same financial data contained in K N’s cost-of-service study, 
showed historical operating revenues and expenses, and 
projected returns under both the rates set by the municipalities 
and those proposed by K N. Thus, exhibits 11 to 22 contain 
evidence of K N’s cost of service. Therefore, the Court of 
Appeals erred by concluding that K N failed to produce 
evidence of its cost of service. 


CONFISCATORY RATES 

Although the Court of Appeals did not conduct a de novo 
review on the question of whether the municipalities set 
confiscatory rates in their ordinances, further review in this 
appeal requires a de novo review of K N’s equity actions against 
the municipalities. 

Section 19-4604 of the Municipal Natural Gas Regulation 
Act states in part: “Every rate made, demanded, or received by 
any utility shall be just and reasonable.” Section 19-4612(1) of 
the act provides: 

The municipality, in the exercise of its power under the 
Municipal Natural Gas Regulation Act to determine just 
and reasonable rates for public utilities, shall give due 
consideration to the public need for adequate, efficient, 
and reasonable natural gas service and to the need of the 
utility for revenue sufficient to enable it to meet the cost of 
furnishing the service, including adequate provisions for 
depreciation of its utility property used and useful in 
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rendering service to the public, and to earn a fair and 
reasonable return upon the investment in such property. 

Examining a state’s regulatory power in setting rates for a 
utility, the U.S. Supreme Court stated in Bluefield Co. v. Pub. 
Serv. Comm., 262 U.S. 679, 690, 43 S. Ct. 675, 67 L. Ed. 1176 
(1923): 

- Rates which are not sufficient to yield a reasonable return 
onthe value of the property used at the time it is being used 
to render the service are unjust, unreasonable and 
confiscatory, and their enforcement deprives the public 
utility company of its property in violation of the 
Fourteenth Amendment. This is so well settled by 
numerous decisions of this Court that citation of the cases 
is scarcely necessary. 

The Court further stated: 
A public utility is entitled to such rates as will permit it to 
earn areturn on the value of the property which it employs 
for the convenience of the public equal to that generally 
being made at the same time and in the same general part 
of the country on investments in other business 
undertakings which are attended by corresponding risks 
and uncertainties.... 

262 U.S. at 692. 

Therefore, in setting rates that may be charged by a utility, a 
state cannot set rates which are unjust, unreasonable, and 
confiscatory and which, therefore, deprive the utility of 
property without the due process of law guaranteed by U.S. 
Const. amend. XIV and Neb. Const. art. I, § 3. See Bluefield 
Co. v. Pub. Serv. Comm., supra. Thus, the standard for a 
permissible gas rate under the Municipal Natural Gas 
Regulation Act is the constitutional standard required for due 
process. A government-established rate for a utility is 
confiscatory when the rate fails to produce a return on 
investment equal to the return realized on investments which 
have risks corresponding to those of the utility. See, Power 
Comm’n v. Hope Gas Co., 320 U.S. 591, 64S. Ct. 281, 88 L. 
Ed. 333 (1944); Los Angeles Gas Co. v. R.R. Comm’n., 289 
U.S. 287, 53 S. Ct. 637, 77 L. Ed. 1180 (1933); Bluefield Co. v. 
Pub. Serv. Comm., supra. 
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In a collateral attack on a rate or rates set by an ordinance, 
the burden is on a utility to show that the municipally 
established rate is unjust, unreasonable, and confiscatory in 
violation of the constitutional right to due process. See 
Kansas-Nebraska Nat. Gas Co., Inc. v. City of Sidney, 186 
Neb. 168, 181 N.W.2d 682 (1970). See, also, Knoxville v. Water 
Co., 212 U.S. 1, 29S. Ct. 148, 53 L. Ed. 371 (1909) (courts may 
enjoin enforcement of utility rates set by an ordinance when the 
rates are confiscatory and, therefore, invalid under the due 
process guarantee of the U.S. Constitution). 

There is no formula for determining whether a rate is 
confiscatory; rather, a decision whether a rate is confiscatory is 
based on a consideration of all the relevant evidence. See Los 
Angeles Gas Co. v. R.R. Comm’n., supra. 

Proceeding to a de novo review based on the record before 
us, but disregarding exhibits 1 to 8, which were not offered as 
substantive evidence, we now consider the ultimate question in 
this case: Did K N prove that the rates municipally established 
by ordinance were confiscatory? 

Dr. R. Charles Moyer, a professor of finance, conducted a 
study for K N to determine the appropriate rate of return on 
K N’s property used for supplying natural gas to the public. 
According to Dr. Moyer’s study and his testimony at trial, K N’s 
shareholders were entitled to a return of between 13.6 and 14.7 
percent on their investment, so that the shareholders would 
receive a rate of return the same as that received on other 
investments in similar businesses. 

To arrive at the rates proposed to the municipalities, K N 
used the 13.6-percent return expressed in Moyer’s study and 
contends that anything less than a 13.6-percent return is 
confiscatory. Exhibits other than exhibits 1 to 8 show that the 
rates municipally established by ordinance would allow K Na 
return ranging from a high of 1.92 percent to a low of .5 percent 
and, in one rate area, even a loss of 2.64 percent. 

Although the municipalities’ expert witness testified that 
K N’s rate of return should be 12.2 percent rather than 13.6 
percent, the major dispute relates to some assumptions 
underlying K N’s projected expenses and revenues as factors for 
the increased rates. 
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One of K N’s assumptions involved the sales price for 
products extracted from natural gas before the gas is sold to 
K N’s retail customers. When natural gas is taken from the 
ground, it contains numerous heavy hydrocarbons that have 
value independent of the natural gas. K N operates extraction 
plants at Scott City, Kansas, and Casper, Wyoming, where 
substances such as propane, butane, natural gasoline, and 
helium are extracted from the natural gas and sold on the open 
market. The revenues from the sales of these byproducts are 
subtracted from K N’s cost of providing natural gas to its 
customers, reducing K N’s rates charged in retail sales of natural 
gas. In projecting the amount of revenues from sales of these 
byproducts, K N estimated a sales price of $.32 per gallon, 
which was based on the actual average price obtained from sales 
during the year ending January 31, 1990. The actual average 
price during the 4 calendar years preceding 1990 was a per- 
gallon price of $.31 in 1986, $.28 in 1987, $.27 in 1988, and $.28 
in 1989. The Dahlen report suggests that the proper estimated 
sales price for the byproducts is $.51 per gallon, which was the 
average sales price of K N’s byproducts in September 1990, soon 
after Iraq’s invasion of Kuwait and a worldwide increase in fuel 
prices based on an anticipated shortage of petroleum products. 
By March 1991, after the Gulf War, the average price obtained 
by K N for its byproducts had dropped to $.34 per gallon. 
Consequently, the Dahlen report’s estimate of $.5! per gallon is 
an inordinately high estimate of prices obtainable in future sales 
of byproducts. K N’s price estimate for future sales of gas 
byproducts appears more reasonable. Moreover, use of the 
municipalities’ unrealistic price of $.51 per gallon for K N’s 
byproducts results in an increase of nongas revenue and a 
corresponding decrease in rates based on gas sales. However, 
when the unrealistic price for byproducts is removed from the 
equation, the gas rates prescribed by the municipalities cause a 
reduction ranging from 3.7 to 4.99 percent in the rate of return 
of K N’s equity. 

Another disputed assumption is K N’s estimated revenue 
from transporting natural gas through its pipelines for other 
natural gas suppliers. In 1985, the Federal Energy Regulatory 
Commission (FERC) issued a series of opinions which were 


K NENERGY, INC. v. CITIES OF BROKEN BOW ET AL. 123 
Cite as 244 Neb. 113 


designed to stimulate competition through open access to 
natural gas pipelines. After obtaining FERC approval, pipeline 
companies can charge a fee for transporting gas for other gas 
suppliers. The FERC allows pipeline companies to engage in 
market-responsive pricing and has established maximum and 
minimum prices that can be charged for transportation 
services. Within the limits set by the FERC, pipeline companies 
can charge different prices for transporting natural gas, 
depending on what the supplier-customer is willing and able to 
pay. Suppliers that have no alternative transportation are 
charged the maximum rate, while suppliers that have 
alternative fuels or alternative means of transportation are 
charged a lower or discounted rate. 

K N received permission from the FERC to become an open 
access transporter on May 1, 1989. Based on historical data, 
K N estimated receipts of $8.1 million per year for transpor- 
tation services during the period when K N’s proposed rates 
would be effective. The municipalities contend that K N must 
calculate its rates based on the maximum rate allowed by the 
FERC rather than the discounted rate for transportation 
services. Therefore, according to the municipalities, K N’s 
transportation revenue should be adjusted upward by $6.8 
million to $14.9 million. The municipalities’ argument ignores 
economic reality. In sales of transportation services to 
customers with alternative sources of fuel or alternative means 
of getting natural gas to a desired location, K N must offer 
discounts. If K N did not offer discounts to its transportation 
customers, K N would supply fewer transportation services 
and, correspondingly, would experience a decrease in transpor- 
tation revenue as a factor for eventual retail gas rates. Also, if 
the municipalities’ increase of $6.8 million in transportation 
revenue is used with a corresponding and necessary decrease in 
. gas rates, elimination of the $6.8 million in transportation 
revenue leaves rates that cause decreases ranging from 4.69 
percent to 2.76 percent on K N’s equity, depending on the 
particular locale of a municipality. Therefore, K N’s 
assumptions regarding transportation revenue are more 
reasonable than are the municipalities’ assumptions. 

In addition to the two disputed assumptions which we have 
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discussed, the municipalities take issue with numerous 
additional assumptions underlying K N’s request for increased 
rates. Nevertheless, even if the municipalities had adopted rates 
based only on the municipalities’ erroneous assumptions 
regarding product revenue and transportation revenue, the 
combined effect of the two assumptions discussed is to decrease 
the return on K N’s equity to a level below that which investors 
could earn from investments in other similar businesses. 
Therefore, the municipalities failed to pass rate ordinances that 
afforded a reasonable rate of return on the value of K N’s 
property used for public service. For that reason, the rates set 
by the municipalities are confiscatory and deprive K N of its 
property without due process of law, a violation of U.S. Const. 
amend. XIV and Neb. Const. art. 1, § 3. 


CONCLUSION 

The Court of Appeals erred in its conclusion that K N failed 
to introduce evidence of its cost of service and, therefore, erred 
by reversing the district court’s judgments and remanding these 
causes for a new trial. From our de novo review of the record, 
and considering the question of whether the rates municipally 
established by ordinance are confiscatory, we find that K N has 
met its burden of proving that the natural gas rates set by the 
municipalities in these proceedings are confiscatory. Thus, our 
conclusion is the same as that reached by the district court. 
Consequently, the Court of Appeals’ judgment is reversed, and 
these causes are remanded to the Court of Appeals with the 
direction that the Court of Appeals shall reinstate the district 
court’s judgments for K N, enjoining the enforcement of rates 
prescribed by the municipalities’ ordinances involved in these 
proceedings. 

REVERSED AND REMANDED WITH DIRECTION. 
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J.T. MILLMAN, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
CHRISTOPHER T. DUNCAN, DECEASED, APPELLANT AND 
CROSS-APPELLEE, V. COUNTY OF BUTLER, NEBRASKA, APPELLEE 
AND CROSS-APPELLANT. 

504 N.W.2d 820 


Filed September 3, 1993. No.S-91-341. 


1. Political Subdivisions Tort Claims Act: Limitations of Actions. Neb. Rev. Stat. 
§§ 13-919 (Reissue 1991) and 25-213 (Reissue 1989) are the only statutes of 
limitations applicable to claims under the Political Subdivisions Tort Claims 
Act. 

2. Claims: Releases. A release which is confined to certain claims or demands 
arising from a particular matter operates to release the particular claim or 
demand specified but does not necessarily release other claims or demands 
arising from the same matter. 

3. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought 
pursuant to the Political Subdivisions Tort Claims Act, the findings of the trial 
court will not be disturbed on appeal unless they are clearly wrong. 

4. Verdicts: Appeal and Error. When determining the sufficiency of the evidence to 
sustain the verdict, it must be considered in the light most favorable to the 
successful party. Every controverted fact must be resolved in favor of such party, 
and it is entitled to the benefit of every inference that can reasonably be deduced 
from the evidence. 

5. Political Subdivisions Tort Claims Act: Counties: Highways: Bridges. The duty 
of care imposed by the Political Subdivisions Tort Claims Act upona county is to 
use reasonable and ordinary care in the construction, maintenance, and repair 
of its highways and bridges so that they will be reasonably safe for the traveler 
using them while he is in the exercise of reasonable and ordinary caution and 
prudence. 

6. Counties: Bridges: Damages: Liability. A county is liable for damages caused by 
insufficiency or want of repair of a county bridge. 

7. Wrongful Death: Damages: Presumptions. In cases arising under the wrongful 
death act, if the next of kin are lineal kinsmen of the deceased, a presumption of 
pecuniary loss obtains from the relationship alone, sufficient to sustain a verdict 
and judgment awarding substantial damages, without proof of actual loss. 


Appeal from the District Court for Butler County: BRYCE 
BarTu, Judge. Affirmed in part, and in part reversed. 


Rollin R. Bailey, of Bailey, Polsky, Cope, Wood & Knapp, 
for appellant. 


Peter C. Bataillon and Edward F. Noethe, of Sodoro, Daly & 
Sodoro, for appellee. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

This is an action for wrongful death brought under the 
Political Subdivisions Tort Claims Act against the defendant, 
County of Butler, Nebraska, by the plaintiff, J.T. Millman, 
personal representative of the estate of Christopher T. Duncan, 
deceased. In a prior appeal, we held that the action had been 
commenced within the time prescribed in Neb. Rev. Stat. 
§ 13-919 (Reissue 1991) and remanded the cause for trial upon 
the merits. See Millman v. County of Butler, 235 Neb. 915, 458 
N.W.2d 207 (1990). 

The record shows that on April 21, 1984, the deceased, 
Christopher T. Duncan, was a passenger in a truck traveling on 
a muddy county road near Brainard, Butler County, Nebraska. 
As the driver of the truck attempted to cross over a bridge, the 
truck slid to the left through the left railing of the bridge and 
then toppled over into the creek below, which was swollen 
‘because of rain that had occurred in the early part of that day. 
The truck’s speed at the time the truck approached the bridge 
was approximately 10 miles per hour. 

The truck landed upside down in the creek facing into the 
stream and began to sink as it was carried downstream. All of 
the passengers in the truck were able to get out of the truck 
through the driver’s door except the deceased. 

The body of the deceased became wedged in or caught in the 
cab of the truck, with only the upper portion of his body above 
the water. Although the driver of the truck attempted to pull the 
deceased from the vehicle, he was unable to do so, and the 
deceased was unable to extricate himself from the truck as it 
settled into the water. After a few minutes, the deceased was 
pulled under the water and drowned. 

At the time of his death, Duncan was 17 years 11 months of 
age. He was a high school dropout during the 10th grade and 
was employed as a general laborer at minimum wage with the 
natural resources district in York, Nebraska. 

The deceased was the biological father of Cassandra Beth 
Carranza, who was born out of wedlock to Leslie Mogul on 
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December 3, 1982. Paternity had not been adjudicated at the 
time of Duncan’s death. At the time of his death, Duncan had 
provided no support for his daughter except for occasional 
diapers and clothes; however, he did spend considerable time 
with her and her mother. The deceased and Mogul were 
planning to.be married after Mogul graduated from high 
school. 

The trial court found that the defendant was negligent in the 
construction and maintenance of the road and bridge by failing 
to provide adequate railings on the bridge to contain the 
occasional or intermittent use by a passenger vehicle and by 
failing to post signs along the roadway on the approach to the 
bridge, warning of the dangers of the road and bridge. The trial 
court also found that the defendant’s negligence was a 
concurrent proximate cause of the accident and the resulting 
death of the deceased. 

The trial court found that Carranza is the next of kin of the 
deceased pursuant to Neb. Rev. Stat. §§ 30-2209, 30-2303(1), 
and 30-2309(2)(ii) (Reissue 1989); however, since the deceased 
was under no legal obligation to support his daughter born out 
of wedlock, the trial court refused to award the decedent’s 
daughter damages for a loss of financial support. 

The trial court found that the deceased experienced 
conscious pain and suffering prior to his death and awarded the 
plaintiff $15,000 in damages. This was in addition to $15,000 
which the plaintiff had received from the owner and the driver 
of the truck in complete settlement of all claims against the 
driver and the owner of the truck for Duncan’s death. The 
plaintiff testified that it was his intention that “the settlement 
was strictly with the insurance company.” 

The plaintiff has appealed and assigned as error the trial 
court’s failure to award damages for the deceased’s minor child 
and an adequate amount for the deceased’s pain and suffering 
prior to his death. The defendant has cross-appealed and 
assigned as error that the trial court erred in not ruling that the 
plaintiff’s claim was barred by the statute of repose as provided 
in Neb. Rev. Stat. § 25-223 (Reissue 1989), in not ruling that the 
release given by the plaintiff released the defendant, in not 
ruling that the defendant had complied with the applicable 
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maintenance standards, and in not ruling that the plaintiff 
failed to prove proximate cause: We consider the defendant’s 
arguments on cross-appeal first. 

The defendant contends that the plaintiff’s claim for 
damages based upon construction of the bridge or road in 
question is barred by § 25-223, which provides a 10-year period 
of repose for “any action . . . to recover damages for an alleged © 
breach of warranty on improvements to real property or 
deficiency in the design, planning, supervision, or observation 
of construction, or construction of an improvement to real 
property... .” The defendant argues that since the bridge was 
built in 1964, the plaintiff’s cause of action is barred by the 
statute of repose because this cause of action was not brought 
until December 30, 1985. 

In the prior appeal of this case, we stated that the statute of 
limitations for filing a claim under the Political Subdivisions 
Tort Claims Act is exclusively prescribed by § 13-919. Millman 
v. County of Butler, 235 Neb. 915, 458 N.W.2d 207 (1990). 

Section 13-919 provides: 

(1) Every claim against a political subdivision permitted 
under the Political Subdivisions Tort Claims Act shall be 
forever barred unless within one year after such claim 
accrued the claim is made in writing to the governing body. 
Except as otherwise provided in this section, all suits 
permitted by the act shall be forever barred unless begun 
within two years after such claim accrued.... 


(5) This section and section 25-213 shall be the only 
statutes of limitations applicable to tort claims as defined 
in the act. 

The language of this section was substantially the same at the 
time this action was filed. 

The negligence of the defendant, if any, was of a continuing 
nature and continued until the date of the accident which 
resulted in the death of the deceased. See Schmutte v. State, 147 
Neb. 193, 22 N.W.2d 691 (1946). Thus, the action was not 
barred by § 25-223. 

Next, the defendant contends the release given by the 
plaintiff to the owner and the driver of the truck released the 
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defendant as well. The release stated in part: 

KNOW ALL MEN BY THESE PRESENTS that the 
undersigned J.T. Millman, duly appointed, qualified and 
acting legal Personal Representative of the Estate of 
Christopher T. Duncan, deceased, in consideration of the 
sum of $15,000.00 to him paid as such Personal 
Representative, receipt whereof is hereby acknowledged, 
hereby releases and forever discharges Francis J. Neville, 
Jospeh [sic] R. Meier and Economy Fire and Casualty 
Company, their insurer, their heirs, executors, 
administrators, Personal Representatives, successors and 
assigns, of and from all claims, demands, damages, and 
causes of action which the said J.T. Millman as Personal 
Representative of the Estate of Christopher T. Duncan, 
has or may have against the said Francis J. Neville, Joseph 
R. Meier and Economy Fire and Casualty Company, their 
insurer, in respect of the wrongful death of the said 
Christopher T. Duncan or arising or to arise from or by 
reason of a certain accident or wrongful death of the said 
Christopher T: Duncan, on or about the 21st day of April, 
1984, as aresult of an automobile accident which occurred 
in Butler County, Nebraska, on a county road when the 
said Joseph R. Meier ran into a bridge railing, while said 
deceased was a passenger in a 1973 Dodge Pickup Truck 
driven by the said Joseph R. Meier. 

The defendant claims that the release applies to all damages 
sustained as a result of the wrongful death of the decedent. The 
defendant relies on Fitzgerald v. Union Stock Yards Co., 89 
Neb, 393, 131 N.W. 612 (1911). 

The Fitzgerald case does not stand for the proposition that a 
release of part of a cause of action releases the whole. 
Crnkovich v. Scaletta, 203 Neb. 22, 277 N.W.2d 416 (1979). 

Fitzgerald stands for the following propositions: 

“If one of several joint wrongdoers makes full payment 
of damages caused by injury done, there can be no further 
recovery for the same injury. 

“If one of several joint wrongdoers makes settlement 
with the injured party and pays him damages which he 
agrees to receive and does receive as full compensation for 
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all damages sustained, it will release all of the joint 
wrongdoers. 

“Settlement with one of several joint wrongdoers and 
payment of damages is not a defense to an action against 
another, unless it was agreed between the parties to the 
settlement that such payment was in full of all damages 
suffered.” 

(Emphasis supplied.) Crnkovich, 203 Neb. at 25,277 N.W.2d at 
418. 
In this case, there is no language in the release that the 
consideration paid was received as full compensation for all 
damages sustained by the plaintiff. Furthermore, the release 
clearly releases only Neville, Meier, and their insurer for all 
claims the plaintiff had against Neville, Meier, and their insurer 
for the wrongful death of the decedent. “[A] release which is 
confined to certain claims or demands arising from a particular 
matter operates to release the particular claim or demand 
specified but does not necessarily release other claims or 
demands arising from the same matter .. . 2’ Crnkovich, 203 
Neb. at 25-26, 277 N.W.2d at 419. 
The plaintiff’s release of Neville, Meier, and their insurer 
does not bar the plaintiff’s claim against the defendant. 
Next, the defendant argues that the trial court erred in 
finding the defendant was negligent in the construction and 
maintenance of the bridge. In actions brought pursuant to the 
Political Subdivisions Tort Claims Act, the findings of the trial 
court will not be disturbed on appeal unless they are clearly 
wrong, and 
when determining the sufficiency of the evidence to 
sustain the verdict, it must be considered in the light most 
favorable to the successful party. Every controverted fact 
must be resolved in its favor, and it is entitled to the benefit 
of every inference that can reasonably be deduced from 
the evidence. 

Steinauer v. Sarpy County, 217 Neb. 830, 835, 353 N.W.2d 715, 

720 (1984). 

Neb. Rev. Stat. § 13-912 (Reissue 1991) provides that the 
procedure for filing claims for damages caused by insufficiency 
or want of repair of a highway or bridge or other public 
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thoroughfare is the same as for other claims filed pursuant to 
the Political Subdivisions Tort Claims Act. Neb. Rev. Stat. 
§ 13-913 (Reissue 1991) provides in part: 

In enacting section 13-912, it is the intent of the 
Legislature that the liability of all political subdivisions 
based on the alleged insufficiency or want of repair of any 
highway or bridge or other public thoroughfare shall be 
the same liability that previously has been imposed upon 
counties pursuant to section 13-912. The Legislature 
further declares that judicial interpretations of section 
13-912 governing the liability of counties on January 1, 
1970, also shall be controlling on the liability of all 
political subdivisions for the alleged insufficiency or want 
of repair of any highway or bridge or other public 
thoroughfare. Notwithstanding other provisions of [the 
act], sections 13-911 to 13-914 shall be the only sections 
governing determination of liability of political 
subdivisions for the alleged insufficiency or want of repair 
of highways, or bridges or other public thoroughfares. 

In interpreting the above provisions, this court has stated 
that the duty of care imposed by the Political Subdivisions Tort 
Claims Act is “to use reasonable and ordinary care in the 
construction, maintenance, and repair of its highways and 
bridges so that they will be reasonably safe for the traveler using 
them while he is in the exercise of reasonable and ordinary 
caution and prudence.” Hendrickson v. City of Kearney, 210 
Neb. 8, 11-12, 312 N.W.2d 677, 679 (1981). 

In Hansmann v. County of Gosper, 207 Neb. 659, 661, 300 
N.W.2d 807, 808 (1981), this court stated that under § 13-912, 

a county is liable for damages caused by insufficiency or 
want of repair of a county bridge. We have held that a 
county is required to maintain bridges that are sufficient 
for the proper accommodation of the public at large in the 
various occupations which from time to time may be 
pursued in the locality where the bridge is situated. ...A 
person using a bridge has a right to assume that the bridge 
is sufficient in the absence of knowledge that it is unsafe. 
(Citations omitted.) 
In the instant case the trial court found that the defendant 
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was negligent in the construction and maintenance of the 
road and bridge in question by failing to provide adequate 
railings on the bridge to contain the occasional or 
intermittent use by a passenger vehicle and by failing to 
post signs along the roadway on the approach to the 
bridge warning of the dangers of the road and bridge. 

Although the evidence in this case was somewhat in conflict, 
there is sufficient evidence to sustain the finding of the trial 
court that the defendant was negligent in the construction and 
maintenance of the bridge. The inadequacy of the bridge’s 
railing to contain the truck as it slid into the railing was not the 
only basis for a finding of negligence. The evidence shows that 
the defendant had notice of other problems concerning the 
bridge, as reflected by the inspection reports of 1979, 1982, and 
1983. 

The record shows that the approach to the bridge is a slight 
curve. Although a part of the road was surfaced with gravel, the 
approach to the bridge was dirt. The road was 19 feet wide, but 
the bridge was only 16 feet wide. 

The bridge was built in 1964 and is 38 feet long. The railing 
appears to be constructed of angle iron and consists of a single 
horizontal rail with vertical posts at both ends and only two 
center posts. The railing was described by Richard Ronker, 
Butler County surveyor, as handrails. 

At the time the bridge was built, there were no statutory 
standards regarding the design, construction, or maintenance 
of roads and bridges in Nebraska. However, the American 
Association of State Highway Officials (AASHO) published 
standards for, among other things, the design and construction 
of bridge structures. 

Dr. Edward Post, who testified as an expert witness for the 
plaintiff, testified that at the time of the construction of the 
bridge, the AASHO bridge book was the “bible” in the industry 
and was used throughout the United States for the design of 
bridges such as the one involved in this case. According to Dr. 
Post, the AASHO standards were the only ones used by 
engineers in 1964. 

The AASHO standards were adopted by the Nebraska 
Legislature in 1970. It was the intention of the Legislature that 
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county road systems be brought to adequate standards over a 
20-year period. Neb. Rev. Stat. § 39-2101 (Reissue 1988). 

Although Neb. Rev. Stat. § 13-914 (Reissue 1991) provides 
an exception for “minimum maintenance” roads, the road with 
the bridge on which the accident happened was designated as a 
county road at the time of the accident and was not reclassified 
as aminimum maintenance road until sometime later. 

According to Ronker, counties set up a priority of needs to 
update bridges and roads to meet current standards of design so 
that they will be reasonably safe for travel. In 1983, the bridge 
in question was ranked 124th in priority for repairs on a list of 
128 bridges. 

Dr. Post testified that the bridge railing was deficient in 
height and geometry in that the spacing of the vertical posts was 
inadequate. According to Dr. Post, the bridge never had the 
structural strength to carry the loads that were prescribed by the 
AASHO standards. Dr. Post further testified that if the railing 
had been designed in accordance with the AASHO standards, it 
would have contained and safely restricted a vehicle at an 
impact speed of 44 to 48 miles per hour. 

Dr. Post also testified that the angle of the road in relation to 
the bridge was also deficient to accommodate vehicles traveling 
the curve at relatively low speeds. Furthermore, the width of 
the bridge did not conform to AASHO standards. The bridge is 
16 feet wide, while the minimum width required by AASHO 
standards was 18 feet. 

John J. Miriovski inspected the bridge in 1979 and submitted 
his report to the defendant. The report lists among the bridge’s . 
deficiencies dirt on the deck, poor sign distance beyond the 
bridge in both directions, and roadway width. The ratings 
accompanying the comments were a “4” for “approaches” and 
a “2” describing the east railing that was down. The ratings 
were explained in the report, with 4 meaning “minimum 
adequacy to tolerate present traffic - immediate rehabilitation 
necessary to keep open” and 2 meaning “inadequacy to tolerate 
any live load - warrants closing of bridge to all traffic.” 

The railing was replaced with a similar one in 1979, and the 
bridge was again inspected in 1982 by Dennis Jeppson. The 
1982 report which was filed with the defendant criticized the 
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“Approach Roadway Alignment” and listed the rating as 4. 
The roadway width was also criticized and rated as 2. 

The same comments were made on the December 29, 1983, 
inspection; however, the rating of the approach roadway 
alignment was lowered to 3. 

Although the defendant was aware of the bridge’s 
deficiencies as stated in the inspection reports, the defendant 
failed to post signs warning of the bridge’s danger, and the 
defendant failed to close the bridge to all traffic until the 
problems were corrected as recommended by the report. 

Finally, the defendant contends that even if the defendant did 
not comply with the applicable standards concerning 
construction and maintenance of the bridge, the trial court 
erred in finding that its negligence was a proximate cause of the 
accident. The defendant claims the proximate cause of the 
accident was the speed and loss of control of the truck. 

The defendant’s argument is without merit. The evidence 
shows that the speed of the truck as it approached the bridge 
was approximately 10 miles per hour. If the bridge rail had been 
constructed according to AASHO standards, it would have 
been able to contain the truck at that speed, the accident would 
not have happened, and the decedent would not have drowned. 

We conclude that as to the defendant’s cross-appeal, the 
judgment of the trial court should be affirmed in all respects. 

As to the plaintiff’s assignments of error, the plaintiff asserts 
that the trial court erred in awarding an inadequate amount for 
the decedent’s pain and suffering prior to his death. 

The trial court found the decedent was unable to extricate 
himself from the pickup truck and drowned after a “few 
minutes.” The trial court awarded the plaintiff $15,000 for the 
defendant’s conscious pain and suffering prior to his death. On 
the basis of the record in this case, we cannot say that the trial 
court’s findings and award are clearly wrong. 

Last, the plaintiff argues that the trial court erred in failing to 
award damages for the decedent’s daughter. 

The trial court found that the decedent’s daughter is his next 
of kin pursuant to §§ 30-2209, 30-2303(1), and 30-2309(2)(ii); 
however, the trial court refused to award damages for the 
decedent’s daughter because the decedent’s paternity had not 
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been adjudicated, and he had not been ordered to pay child 
support. 

A wrongful death action is brought by the decedent’s 
personal representative for the “exclusive benefit of the widow 
or widower and next of kin.” Neb. Rev. Stat. § 30-810 (Reissue 
1989), 

In Mabe v. Gross, 167 Neb. 593, 597-99, 94 N.W.2d 12, 16-17 
(1959), this court stated: 

It cannot be questioned that there is a legal duty of a father 
to support his minor child. . . . “A presumption of 
pecuniary loss exists in favor of one legally entitled to 
service or support from one killed by the wrongful or 
negligent act of another.” ... 

... “Where... it is pleaded that the next of kin sustain 
such a relationship to the deceased that the law imposes 
upon him a duty to support them and that practical ability 
existed to enable him to perform that duty, a pecuniary 
interest is pleaded. Its extent is a question for the jury.” 


... “In cases arising under the Wrongful Death Act, if 
the next of kin are lineal kinsmen of the deceased, a 
presumption of pecuniary loss obtains from the 
relationship, alone, sufficient to sustain a verdict and 
judgment awarding substantial damages, without proof 
of actual loss.” 

In this case, the trial court found that the decedent’s daughter 
is his next of kin. Accordingly, the law imposed upon the 
decedent a duty to support his daughter, and the trial court 
erred in failing to award damages for the decedent’s daughter. 

On remand, the trial court is required to take a perspective 
view of existing circumstances to determine the pecuniary loss 
sustained by the decedent’s daughter, and “[t]he money value of 
such pecuniary loss cannot ordinarily be determined in dollars 
and cents. It is peculiarly a [factual] question to be determined 
from all the circumstances and evidence available.” Mabe v. 
Gross, 167 Neb. at 599, 94 N.W.2d at 17. 

The judgment of the trial court is affirmed as to the award of 
$15,000 for the decedent’s pain and suffering. The judgment 
concerning an award for the decedent’s daughter is reversed and 
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the cause remanded for a new trial only as to the amount to be 
awarded for the decedent’s daughter’s loss. 
AFFIRMED IN PART, AND IN PART REVERSED. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL D. SCHREIN, 
APPELLANT. 
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Filed September 3, 1993. No. S-91-518. 


1. Rules of Evidence. Because Neb. Rev. Stat. § 27-106 (Reissue 1989) is concerned 
with the danger of admitting a statement out of context, additional evidence is 
admissible only if it qualifies or explains the previous testimony. 

2. Trial: Rules of Evidence. Under Neb. Rev. Stat. § 27-106 (Reissue 1989), when 
defense counsel leaves a false impression, the trial court may allow the use of 
otherwise inadmissible evidence to clarify or complete an issue opened up by 
defense counsel. 

. Under Neb. Rev. Stat. § 27-106 (Reissue 1989), the trial court 

must determine whether the additional evidence which the proponent seeks to 

admit is relevant to the issues in the case and the trial court need admit only that 
part of the evidence which qualifies or explains the evidence offered by the 
opponent. 


. In applying Neb. Rev. Stat. § 27-106 (Reissue 1989), once 
relevance of the additional evidence has been established, the trial court must 
address the second half of the test for admissibility, and should do so by asking: 
(1) Does it explain the admitted evidence? (2) Does it place the admitted evidence 
in context? (3) Will admitting it avoid misleading the trier of fact? (4) Will 
admitting it ensure a fair and impartial understanding of all the evidence? 

5. Appeal and Error. An objection, based on a specific ground and properly 
overruled, does not preserve a question for appellate review on any other 
ground. 

6. Trial: Rules of Evidence. The trial court is required to weigh the danger of unfair 
prejudice against the probative value of the evidence only when requested to do 
so at trial. 


Petition for further review from the Nebraska Court of 
Appeals, SIEverRS, Chief Judge, and CoNNoLLy and 
MILLER-LERMAN, Judges, on appeal thereto from the District 
Court for Douglas County, Jerry M. GiTNIcK, Judge. 
Judgment of Court of Appeals reversed, and cause remanded 
with direction. 
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PER CuRIAM. 

Daniel D. Schrein was found guilty in a jury trial of five 
counts of sexual assault of a child, a Class IV felony. The 
Nebraska Court of Appeals reversed Schrein’s convictions and 
remanded the cause for a new trial. State v. Schrein, 1 NCA 
1581 (1992). The State petitioned for, and this court has 
granted, further review pursuant to Neb. Rev. Stat. § 24-1107 
(Cum. Supp. 1992). We reverse the judgment of the Court of 
Appeals. 


FACTUAL BACKGROUND 

Schrein was a pediatrician practicing for many years in 
Omaha, where he also organized and coached a youth sports 
organization known as The Gladiators. In September 1990, 
Schrein was arrested on five charges of sexual assault of a child. 
Testimony at Schrein’s trial included that of 15 young men who 
claimed that Schrein had molested them. In addition, expert 
testimony was presented which contradicted Schrein’s claim 
that his actions were a normal part of treating his young male 
patients. Defense witnesses included Schrein himself, 
numerous former patients, members of The Gladiators and 
their parents, and an Omaha pediatrician who testified 
regarding the treatment of young males. The jury found 
Schrein guilty on all five counts. 

Schrein appealed his conviction to the Court of Appeals. In 
that appeal, the principal question was the admission of a 
Redbook magazine article on pedophilia offered by the State to 
rehabilitate the testimony of one of the State’s witnesses, Sgt. 
Kenneth Bovasso. During direct examination, Sergeant 
Bovasso testified that he supervised the robbery and sexual 
assault unit of the Omaha Police Division and had worked on 
the Schrein case. On cross-examination, Sergeant Bovasso 
testified as follows: 
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Q-... Didn’t you talk to [M.M.]? 

A- Yes, I said I did, yes. 

Q- Wasn’t there some discussion with her about 
pedophiles? 

A- Yes. 

Q- Didn’t you give her literature on pedophiles? 


A- I told her that we— 

Q- Just answer yes or no. Did you tell her that Dr. 
Schrein was a pedophile? 

A-No. 


Q- Did you make that implication? 
A-I— No. 
Q- Why did you give her literature on pedophiles? 
A- Because we were investigating a case possibly of that 
nature. 
Q- Okay. And you were convinced and told her that Dr. 
Schrein was a pedophile; isn’t that true? 
A- I didn’t tell her that Dr. Schrein was a pedophile. 
On redirect, the prosecutor gave Sergeant Bovasso exhibit 60, a 
photostatic copy of the article regarding pedophilia published 
in the August 1987 issue of Redbook magazine and asked: 
Q-... Officer, did you give that article to [M.M.]? 
A- Yes. 
Q- Did you give it to anybody else connected to the 
investigation? 
A~- Yes. 
Q- Do you know who else or how many others? 
A- Several others, but I know [another mother] got a 
copy of it. 
Q- Is that a true and accurate copy of the article as you 
handed it out to [M.M.]? 
A- Yes. 
[Prosecutor]: I’d offer what’s been marked as Exhibit 
60. 
[Schrein’s lawyer]: I’ll object. It’s irrelevant... . 
THE COURT: Just a second, please. I believe on 
cross-examination, if I recall correctly, . . . you asked the 
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officer about the materials that he gave. 

[Schrein’s lawyer]: I asked him if he gave [M.M.] 
something on pedophilia. . .. 

THE COURT: With that in mind, I think the exhibit 
will be received. The objection, therefore, is overruled. 

Exhibit 60 was a copy of a five-page article entitled “The 
Child Abuser: How Can You Spot Him?” which appeared in 
Redbook magazine in August 1987 and was coauthored by a 
professor of psychiatry and his wife. The lead-in paragraph, 
printed in large, bold letters, proclaimed: 

He’s a man you trust. He’s a man your children trust. 
He’s a teacher, a coach, a Cub Scout leader—someone 
your family knows well. And he’s much more likely to 
sexually abuse little boys than little girls, according to a 
landmark study of 403 sex offenders. In this shocking 
report, the doctor who headed the research team offers a 
profile of the typical child abuser—and tells you how to 
protect your children. 

Gene G. Abel & Nora Harlow, The Child Abuser: How Can 

You Spot Him?, Redbook, Aug. 1987, at 98. In this article, the 

authors state: 
Most of us think that a child molester is a rather slimy 
individual—a stranger in town, sitting in his car near a 
schoolyard, luring children with candy. Our findings 
reveal that, on the contrary, the child molester is not a 
stranger, but is someone we know well. He often is a man 
we trust, aman our children trust. 

Many child molesters try to move themselves into 
positions or occupations within the community that will 
allow them to spend time alone with children without 
attracting much notice. Molesters often become youth 
ministers, day-care workers, Boy Scout leaders, teachers, 
Big Brothers and pediatricians. 

. .- And indeed, among physicians—as among youth 
ministers, day-care workers and teachers—there are 
exceedingly few men who are child molesters. But there 
are a few. Of the several hundred molesters I’ve treated in 
the last two years, one was a school physician, two were 
child psychiatrists, another was a pediatrician. 
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(Emphasis supplied.) Jd. at 99. Finally, the article suggests that 
parents can spot a child molester by watching for typical 
operating procedures that include spending excessive amounts 
of time with children and arranging to take trips alone with 
children; seeking out positions, such as school physician or 
coach, that will allow them to spend time alone with children; 
and abusing the privileges of their positions to engage children 
in inappropriate activities. 

Later, after exhibit 60 had been received in evidence, the 
exhibit was the subject of an in-chambers discussion: 

[Schrein’s lawyer]: My question is: What was the 
purpose of the offer? What were they trying to prove with 
that offer? Unless they can give you some representation 
of relevance then it shouldn’t be admissible. For example, 
Judge, if they offered a Playboy magazine simply because 
I asked the question and they offered it, you wouldn’t let 
the Playboy in because you’d have to have something 
relevant to this case. And I’m saying what does that article 
got [sic] to do with whether Dr. Schrein’s guilty of the 
charges? 

THE COURT: It has nothing to do with whether the 
doctor’s guilty or innocent of these charges, but it has 
everything to do with what the officer did in his interviews 
with regard to [M.M.] and what he did in connection with 
others. And in view of the previous testimony on 
cross-examination with regard to what he distributed, I 
think it becomes relevant. 

When M.M. testified as a witness for Schrein, she did not 
recall that Sergeant Bovasso had implied that Schrein was a 
“pervert.” M.M. mentioned nothing about the magazine article 
as a part of Sergeant Bovasso’s interview of M.M. 

In his appeal to the Court of Appeals, Schrein contended 
that the magazine article was both irrelevant and unfairly 
prejudicial. The State argued that the article was relevant to the 
question of whether Sergeant Bovasso had made improper 
suggestions to the parents with whom he had spoken and that 
these suggestions were passed along to their children, thus 
encouraging them to testify falsely. In its brief on appeal, the 
State asserted: “What was this sinister material that this officer 


STATE v. SCHREIN 141 
Cite as 244 Neb. 136 


was distributing to upset children and their parents? It was only 
an article from a popular women’s magazine.” Brief for 
appellee at 35-36. 

A second issue on appeal involved the testimony of Schrein’s 
nurse, Myra Langenfeld, regarding her opinion about a picture 
hanging in one of Schrein’s examining rooms which depicted a 
teenager or young man in a standing position with no shirt but 
wearing hip-huggers, or low-cut jeans. According to 
Langenfeld, the boy in the picture “had his head tilted back and 
a smile on his face. And Dr. Schrein referred to it as a ‘cocky 
smile.’ ” Schrein’s lawyer did not object to Langenfeld’s 
description of the picture. However, when Langenfeld was 
asked what she did not like about the picture, Schrein objected 
that it was “immaterial, irrelevant. It has nothing to do with this 
case. It’s a conclusion on the part of the witness.” The court 
overruled the objection but allowed Schrein’s lawyer to ask 
several foundational questions. During his foundational 
examination, Schrein’s lawyer asked Langenfeld if there was 
anything obscene about the picture. She replied, “I thought it 
looked sexy. . . . It looked suggestive to me. . . . I don’t think it 
was appropriate.” At the end of his foundational examination, 
Schrein’s lawyer again objected to Langenfeld’s testimony 
because she had admitted that she knew nothing about art and, 
therefore, her opinion of the picture was irrelevant. His 
objection was overruled. After the foundational examination, 
the State, over Schrein’s relevancy objections, continued 
questioning Langenfeld about her opinion of the picture. She 
testified that she was “embarrassed” by the picture and that she 
had told Schrein that she did not care for the picture. 


COURT OF APPEALS’ DECISION 
The Court of Appeals stated: 

The important fact was that Bovasso passed out literature 
on pedophilia. Beyond that, the exact wording of the 
literature had perhaps an infinitesimal impact on the 
credibility of Bovasso and had no material value to any 
issue of consequence in the case. 

Bovasso, his credibility, and the nature of the literature 
he distributed were not facts of consequence in this case. 
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They were not matters in issue. They were not within the 
range of the litigated controversy. The testimonial 
evidence given at trial contained the factual evidence of 
consequence. Evidence concerning factual questions 
about the literature Bovasso passed out was irrelevant 
because matters related to Bovasso’s distribution of 
literature were not material facts on which the case turned. 
State v. Schrein, 1 NCA 1581, 1588-89 (1992). The Court of 
Appeals also stated: 

Had it been material and probative, exhibit 60 still 
should not have been admitted into evidence because 
relevant evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair 
prejudice, see Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 
(Reissue 1989), and the article’s dubious probative value 
was dwarfed by its prejudicial effect... . 

The trial court abused its discretion and erred by 
admitting exhibit 60, because the article was irrelevant to 
any material issue of fact, and its tendency to create unfair 
prejudice substantially outweighed whatever probative 
value it may have possessed. 

1 NCA at 1589-90. Concerning the picture in Schrein’s 
examining room, the Court of Appeals held: “The tendency of 
the testimony about the picture to create unfair prejudice 
substantially outweighs any probative value it might arguably 
have. The court should have excluded the testimony concerning 
the picture.” 1 NCA at 1593. Finally, the Court of Appeals 
concluded: 

The judgment of the district court is reversed, which 
reversal results, first, from the unbridled prosecutorial 
zeal in offering the Redbook article (with strategically 
placed underlining) and, second, from the failure of the 
trial court to intercept the magazine article, which was of 
dubious relevancy, but was obviously extremely 
prejudicial to the appellant, Schrein, and potentially 
highly inflammatory to the jury. 

1 NCA at 1594. 
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ASSIGNMENTS OF ERROR 
In its petition for further review, the State asserts that the 
Court of Appeals erred by concluding that the magazine article 
should not have been received into evidence and holding that 
testimony regarding the picture in Schrein’s examining room 
should have been excluded. 


ADMISSION OF THE MAGAZINE ARTICLE 

The trial court held that although the article “has nothing to 
do with” whether Schrein is guilty or innocent of the charges 
against him, “it has everything to do with what the officer did in 
his interviews with regard to [M.M.] and what he did in 
connection with others. And in view of the previous testimony 
on cross-examination with regard to what he distributed, I 
think it becomes relevant.” 

Under Neb. Rev. Stat. § 27-106 (Reissue 1989): 

(1) When part of an act, declaration, conversation or 
writing is given in evidence by one party, the whole on the 
same subject may be inquired into by the other. When a 
letter is read, all other letters on the same subject between 
the same parties may be given. When a detached act, 
declaration, conversation or writing is given in evidence, 
any other act, declaration or writing which is necessary to 
make it fully understood, or to explain the same, may also 
be given in evidence. 

(2) The judge may in his discretion either require the 
party thus introducing part of a total communication to 
introduce at that time such other parts as ought in fairness 
to be considered contemporaneously with it, or may 
permit another party to do so at that time. 

Because § 27-106 is concerned with the danger of admitting a 
statement out of context, additional evidence is admissible only 
if it qualifies or explains the previous testimony. See Chirnside 
v. Lincoln Tel. & Tel. Co., 224 Neb. 784, 401 N.W.2d 489 
(1987). In addition, under § 27-106, when defense counsel 
leaves a false impression, the trial court may allow the use of 
otherwise inadmissible evidence to clarify or complete an issue 
opened up by defense counsel. United States v. Womochil, 778 
F.2d 1311 (8th Cir. 1985). See, also, U.S. v. Durham, 868 F.2d 
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1010 (8th Cir. 1989), cert. denied 493 U.S. 954, 110 S. Ct. 366, 
107 L. Ed. 2d 352. 

Section 27-106 is included in article 1, the ‘General 
Provisions” section, of the Nebraska Evidence Rules. As 
explained by the drafters’ comment, the predecessor to 
§ 27-106 was applied repeatedly to admit explaining matter that 
otherwise might not have been admissible as hearsay, opinion, 
or the like. See Spani v. Whitney, 172 Neb. 550, 110 N.W.2d 103 
(1961). Furthermore, although § 27-106 differs from Fed. R. 
Evid. 106, the drafters of the Nebraska rule believed that there 
was no significant difference between the rules and that the 
Nebraska rule was simply a more accurate statement of the rule 
of completeness. See Rule 107 cmt. (Tentative Draft 1973). 
Thus, federal decisions and commentary may be helpful in 
determining the scope of admissibility of evidence under 
Nebraska’s Rule 106. 

Because § 27-106 applies only if part of the act, declaration, 
conversation, or writing has been “given in evidence,” we must 
first determine whether Schrein introduced the Redbook article 
during his cross-examination of Sergeant Bovasso. In Durham, 
the defendant, on direct examination, elicited testimony from a 
witness that an unnamed man had been looking for the murder 
victim on the day of his death. During cross-examination, the 
government elicited testimony from the same witness that the 
unnamed man was in fact a landlord or Realtor who was 
looking to lease or sell the victim property. On appeal, Durham 
argued that the latter testimony was inadmissible hearsay and 
that it prejudiced him because it rebutted his theory that 
someone else had committed the murder. The Eighth Circuit 
held, however, that Durham’s direct examination could have led 
the jury to believe that the unnamed man had committed the 
murder, and that the government must be afforded the 
opportunity to clear up that false impression. 

In Schrein’s case, during cross-examination of Sergeant 
Bovasso by Schrein’s lawyer, Sergeant Bovasso was asked a 
series of questions regarding his conversation with M.M. 
during his investigation of Schrein, including two questions 
relating to the Redbook article: “Didn’t you give her literature 
on pedophiles?” and “Why did you give her literature on 
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pedophiles?” Schrein’s lawyer also asked if Sergeant Bovasso 
had implied that Schrein was a pedophile, to which Sergeant 
Bovasso responded, ‘“‘No.” 
The State contends that Schrein’s mention of the article 
served to introduce it into evidence, just as in Durham, the mere 
mention that an unnamed man had been looking for the murder 
victim on the day of his death was sufficient to open the door to 
further testimony on the subject. 
However, our inquiry does not stop there. According to the 
advisory committee’s notes, one of the purposes behind federal 
Rule 106 is to allow a party to correct a misleading impression 
created when part of a statement is taken out of context. In U.S. 
v. Velasco, 953 F.2d 1467 (7th Cir. 1992), the Seventh Circuit 
held that under federal Rule 106, the trial court must determine 
whether the additional evidence which the proponent seeks to 
admit is relevant to the issues in the case and, furthermore, the 
trial court need admit only that part of the evidence which 
qualifies or explains the evidence offered by the opponent. See, 
also, United States v. McCorkle, 511 F.2d 482 (7th Cir. 1975), 
cert. denied 423 U.S. 826, 96S. Ct. 43, 46 L. Ed. 2d 43; U.S. v. 
Pendas-Martinez, 845 F.2d 938 (11th Cir. 1988). As the Velasco 
court explained, the test under federal Rule 106 is conjunctive: 
Once relevance has been established, the trial court then 
must address the second half of the test, and should do so 
by asking (1) does it explain the admitted evidence, (2) 
does it place the admitted evidence in context, (3) will 
admitting it avoid misleading the trier of fact, and (4) will 
admitting it insure a fair and impartial understanding of 
all of the evidence. 

Velasco, 953 F.2d at 1475. See, also, United States v. LeFevour, 

798 F.2d 977 (7th Cir. 1986). 

The State contends that Schrein’s questioning of Sergeant 
Bovasso left the jury with the false impression that the literature 
which Bovasso distributed “contained something sinister about 
doctors and pedophiles” which had improperly influenced 
witnesses. Brief for appellee in support of petition for further 
review at 4. Therefore, the State asserts that the article was 
necessary to rehabilitate the testimony of Sergeant Bovasso and 
was admissible under § 27-106. 


146 244 NEBRASKA REPORTS 


In admitting the article, the trial court explained that 


although the article 
[had] nothing to do with whether the doctor’s guilty or 
innocent of these charges . . . it has everything to do with 


what the officer did in his interviews with regard to 
([M.M.] and what he did in connection with others. And in 
view of the previous testimony on cross-examination with 
regard to what he distributed, I think it becomes relevant. 
Thus, according to the trial court, although the article was not 
relevant to the ultimate issue in the case, it was necessary to 
explain what Sergeant Bovasso had done during his 
investigation of Schrein, the very subject of Schrein’s 
cross-examination. Thus, cross-examination of Sergeant 
Bovasso opened the door for the magazine article. This 
explanation conforms with the purpose of § 27-106. 

The State also complains about the finding of the Court of 
Appeals that the article was unfairly prejudicial to Schrein. See 
Neb. Rev. Stat. § 27-403 (Reissue 1989). 

As Wright and Graham point out: 

The rule at common law was that the opponent was 
entitled to put in the whole on the same subject if it was 
relevant. The only limitation was that if the remainder was 
not only inadmissible but was prejudicial to the 
proponent, the judge had discretion to excludeit.... 


. . . [IJf the material sought to be required for 
completeness is such that prejudice to the proponent or 
another party or the danger of confusion of the jury 
outweighs the explanatory value of the material, the judge 
can refuse to admit it. Whether we say that this is because 
Rule 403 is a Rule that applies even to the completeness 
doctrine or because the judge applies the elements of Rule 
403 in making his determination of what “fairness” 
requires under Rule 106 is of little moment; the important 
thing is that this limitation on the common law rule is 
preserved. : 

21 Charles A. Wright & Kenneth W. Graham, Jr., Federal 
Practice and Procedure: Evidence § 5078 at 373, 378 (1977). 
In the present case, however, we need not reach the issue of 
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whether the Redbook article was unfairly prejudicial to 
Schrein. An objection, based on a specific ground and properly 
overruled, does not preserve a question for appellate review on 
any other ground. See Havilicek v. State, 101 Neb. 782, 165 
N.W. 251 (1917). Thus, the trial court is required to weigh the 
danger of unfair prejudice against the probative value of the 
evidence only when requested to do so at trial. See, State v. 
Raywalt, 436 N.W.2d 234 (N.D. 1989); State v. Mark, 286 
N.W.2d 396 (Iowa 1979); McClelland v. State, 84 Wis. 2d 145, 
267 N.W.2d 843 (1978); U.S. v. Amaechi, 991 F.2d 374 (7th Cir. 
1993), cert. denied 61 U.S.L.W. 3835 (U.S. June 14, 1993) (No. 
92-8654); U.S. v. Searing, 984 F.2d 960 (8th Cir. 1993); U.S. v. 
Boney, 977 F.2d 624 (D.C. Cir. 1992); U.S. v. Wilson, 966 F.2d 
243 (7th Cir. 1992); U.S. v. Gomez-Norena, 908 F.2d 497 (9th 
Cir. 1990), cert. denied 498 U.S. 947, 111 S. Ct. 363, 112 L. Ed. 
2d 326. 

Schrein objected to the admission of the Redbook article on 
the grounds of relevancy. The court properly overruled that 
objection. Had Schrein then interposed an objection on the 
grounds that the article was unfairly prejudicial, the trial court 
would have been required to determine whether the otherwise 
admissible evidence should have been excluded because it was 
unfairly prejudicial. The trial court was not asked to do so. 
Because Schrein did not object to the article on the grounds of 
unfair prejudice, see § 27-403, the trial court had no obligation 
to exclude it on those grounds. Therefore, although Schrein 
argued on appeal that the article “was devastating to the 
defense” and left the defendant “mortally wounded,” brief for 
appellant at 28, 30, the issue of unfair prejudice was not 
reviewable on appeal. 


ADMISSION OF THE PICTURE 

The State also argues that the Court of Appeals erred in 
ruling: that testimony about the picture in defendant’s 
examining room should have been excluded. 

Under Neb. Rev. Stat. § 27-402 (Reissue 1989), “[e]vidence 
which is not relevant is not admissible.” “Relevant evidence” is 
defined as “evidence having any tendency to make the existence 
of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without 
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the evidence.” Neb. Rev. Stat. § 27-401 (Reissue 1989). 
Furthermore, as the Court of Appeals correctly noted, in order 
to be admissible, nonexpert opinion testimony must be “ ‘(a) 
rationally based on the perception of the witness and (b) helpful 
to a clear understanding of [the witness’] testimony or the 
determination of a fact in issue.’ ” State v. Schrein, 1 NCA 
1581, 1593 (1992) (quoting Neb. Rev. Stat. § 27-701 (Reissue 
1989)). Thus, only if Langenfeld’s opinion was rationally based 
on her perception and would tend to make it more or less 
probable that Schrein had sexually assaulted his patients was 
her opinion regarding the picture relevant and admissible. 
However, we need not determine the basis of Langenfeld’s 
opinion or its probative value because, as noted above, an 
appellant cannot object to the receipt of evidence to which it did 
not so object at trial. See Havlicek v. State, supra. Schrein did 
not object to the testimony of Langenfeld in which she 
described the picture, nor did he object when, in response to his 
own question, she stated that she thought the picture was 
“sexy,” “suggestive,” and “inappropriate.” Any additional 
testimony regarding Langenfeld’s opinion of the picture elicited 
during direct examination was cumulative and, therefore, 
would constitute harmless error even if inadmissible. Thus, the 
Court of Appeals erred in concluding that Langenfeld’s 
testimony about the picture should have been excluded. 


CONCLUSION 

For the foregoing reasons, the Court of Appeals erred in 
holding that the magazine article and the testimony concerning 
the picture were inadmissible and, therefore, erred in reversing 
the convictions of Schrein. Therefore, we reverse the judgment 
of the Court of Appeals and remand this cause to the Court of 
Appeals with direction to reinstate the judgments on the five 
convictions of Schrein. 

REVERSED AND REMANDED WITH DIRECTION. 


SHANAHAN, J., dissenting. 

The majority misapplies Neb. Evid. R. 106, Neb. Rev. Stat. 
§ 27-106 (Reissue 1989), in Schrein’s case. 

On cross-examination, Bovasso testified that during his 
investigation, he spoke with M.M. and mentioned something 
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“about pedophiles” in general, but denied that he had stated or 
implied to M.M. that Schrein was a pedophile. Moreover, in 
cross-examining Bovasso, counsel never asked about the 
identity or contents of any “literature” which Bovasso had 
given to M.M. during their conversation. However, on redirect 
examination of Bovasso, and over Schrein’s relevance 
objection, a copy of the Redbook article which Bovasso had 
given to M.M. was received in evidence. 

Nebraska’s Rule 106 is a principle of completeness and is 
designed to prevent an act, declaration, conversation, or other 
writing from being presented in part when another related part 
of the act, declaration, conversation, or writing is necessary in 
fairness to supply the entire context so that the parts may be 
simultaneously considered together as a whole. Thus, the 
objective of Rule 106 is elimination of mistake or prevention of 
a misleading initial impression when matters are taken out of 
context. 

For admission under Rule 106, the additional material must 
be related to the same subject matter and must “tend to explain, 
modify, qualify or otherwise shed light on the part already 
received.” Michael H. Graham, Handbook of Federal Evidence 
§ 106.1 at 57 (3d ed. 1991). See, also, U.S. v. Sweiss, 814 F.2d 
1208 (7th Cir. 1987) (the part sought to be admitted must be 
relevant to the issues and only that part or those parts that 
qualify or explain the part in evidence may be admitted to avoid 
misleading the fact finder and ensure a fair understanding of 
the evidence). 

“Relevant evidence means evidence having any tendency to 
make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable 
than it would be without the evidence.” Neb. Evid. R. 401, Neb. 
Rev. Stat. § 27-401 (Reissue 1989). “To be relevant, evidence 
must be rationally related to an issue by a likelihood, not a mere 
possibility, of proving or disproving an issue to be decided.” 
State v. Lonnecker, 237 Neb. 207, 210, 465 N.W.2d 737, 740-41 
(1991). Accord, State v. Salamon, 241 Neb. 878, 491 N.W.2d 
690 (1992); State v. Coleman, 239 Neb. 800, 478 N.W.2d 349 
(1992); State v. Lomack, 239 Neb. 368, 476 N. W.2d 237 (1991). 

Validation of the State’s introduction of the magazine article 
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under Rule 106 is not supplied by defense counsel’s “opening 
the door.” As expressed in 1 Jack B. Weinstein & Margaret A. 
Berger, Weinstein’s Evidence 4 106[01] at 106-10 (1992): “[Fed. 
R. Evid.] 106 is designed to protect the adversary and not to 
provide a method to subvert other exclusionary rules.” 
Weinstein and Berger further observe: 

The phrase “opening the door,” has been used with 
such a lack of discrimination, that it would probably be 
well to eliminate it. One party’s errors should not be used 
as an excuse to compound them. The court should not 
permit the trial to get out of control. Only if the evidence 
by one party needs to be met or explained away by the 
other side does its mere introduction provide independent 
warrant for the introduction of other evidence. 

1 Weinstein & Berger, supra at 106-18. “ ‘Opening the door is 
one thing. But what comes through the door is another.’ ” 
United States v. Winston, 447 F.2d 1236, 1240 (D.C. Cir. 1971). 
In U.S. v. Brown, 921 F.2d 1304, 1307-08 (D.C. Cir. 1990), the 
court stated: 

“Curative admissibility” is a shield, not a sword. 
Although the government may prevent a defendant from 
using rules of evidence to select and enter pieces of 
evidence wholly out of context, the government may not 
shore up a prosecution by pushing through the open door 
evidence not “necessary to remove any unfair prejudice” 
created by defense counsel’s tactics. In sum, the range of 
otherwise-inadmissible evidence that may be squeezed 
through an “open door” is limited. 

Although Rule 106 may have allowed the State to elicit other 
parts of Bovasso’s conversation with M.M., the State instead 
introduced a document, the magazine article, as the balance of 
the “same subject” of inquiry during cross-examination of 
Bovasso. How a document becomes the balance of a 
conversation is unexplained and remains a puzzlement. 
Moreover, since Bovasso did not mention or imply that Schrein 
was a pedophile, in what way did the magazine article eliminate 
a mistake or prevent a misleading initial impression and 
thereby make Bovasso’s conversation with M.M. more 
comprehensible? 
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Admissibility of the Redbook article in Schrein’s case is 
subject to the general requirement of relevance. The State 
suggests that admission of the magazine article was a response 
to defense counsel’s challenge to Bovasso’s credibility and 
rehabilitated Bovasso’s testimony. Actually, in all his testimony 
concerning the conversation with M.M., Bovasso neither 
contradicted himself nor supplied any basis for impeachment 
and damage to his credibility. Just how the article, reciting that 
child molesters often become pediatricians and referring to 
psychiatric treatment for an unnamed pedophilic pediatrician, 
restored or buttressed Bovasso’s credibility is unexplained, 
undoubtedly because the Nebraska Evidence Rules provide no 
legitimate explanation. Whether the article influenced anyone 
in Bovasso’s investigation would be a conclusion premised on 
absolute speculation. Furthermore, the issue in Schrein’s case 
was whether he sexually assaulted five children. The article did 
not tend to prove that Schrein was guilty of the charges because 
the article presented only general information and contained 
nothing related to the specific acts involved in the charges 
against Schrein. Additionally, the record contains no evidence 
establishing that the article’s authors had sufficient expertise 
for the opinions and conclusions in the article; hence, an 
evidential foundation for relevance of the authors’ expressed 
opinions and conclusions is totally absent. The magazine 
article, which might have been entitled “Profile of a 
Pedophile,” stated that some pediatricians were child 
‘molesters. As a result of that characterization connecting 
pediatricians with pedophiles, the accusations against Schrein, 
a pediatrician, acquired some validity. In that manner, the 
Redbook article became a witness which Schrein was unable to 
confront and, therefore, could not cross-examine. Denial of 
Schrein’s right to inquire into such damaging evidence violated 
his rights to confront and cross-examine witnesses against him. 

A conviction of any crime, even sexual assault of a child, 
must be based on relevant evidence consistent with a 
defendant’s constitutional rights of confrontation and 
cross-examination necessary for a fair trial. Although some - 
may feel that Schrein “opened the door” for admission of the 
Redbook article, the door which actually opened was a 
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trapdoor through which fell the constitutional rights to 
confront and cross-examine adverse witnesses and receive a fair 
trial. Therefore, the judgment of the Nebraska Court of 
Appeals should have been affirmed. 

WuitTeand CAPORALE, JJ., join in this dissent. 


CONCERNED CITIZENS OF KIMBALL COUNTY, INC., APPELLANT, V. 
DEPARTMENT OF ENVIRONMENTAL CONTROL OF THE STATE OF 
NEBRASKA AND WASTE-TECH SERVICES, INC., APPELLEES. 

505 N.W.2d 654 


Filed September 3, 1993. No. S-91-553. 


1. Constitutional Law: Immunity: Waiver: Legislature. Neb. Const. art. V, § 22, 
concerning a waiver of sovereign immunity, is not self-executing. Legislative 
action is necessary to waive the state’s sovereign immunity. 

2. Statutes: Immunity. Since statutes authorizing suit against the state are in 
derogation of the state’s sovereignty, such statutes are strictly construed. 

3. Immunity: Waiver. Waiver of sovereign immunity will be found only where 
stated by the most express language or by such overwhelming implications from 
the text as will leave no room for any other reasonable construction. 

4. Actions: Immunity. For purposes of applying the doctrine of sovereign 
immunity, a suit against an agency of the state is the same as a Suit against the 
state. 

5. Actions: Public Officers and Employees: Statutes: Immunity. A declaratory or 
other equitable action against a state officer or agent to obtain relief from an 
invalid act or from an abuse of authority by the officer or agent is not a suit 
against the state and is not prohibited by the general principles governing the 
immunity of the state from suit. - 

6. Declaratory Judgments: Immunity: Waiver. Nebraska’s Uniform Declaratory 
Judgments Act, Neb. Rev. Stat. §§ 25-21,149 to 25-21,164 (Reissue 1989), does 
not waive the State of Nebraska’s sovereign immunity. 

7. Declaratory Judgments: Parties. A declaratory judgment is applicable only 
where all interested and necessary persons are made parties to the proceeding. 

8. Parties: Words and Phrases. An indispensable party is one who has an interest in 
the controversy to an extent that such party’s absence from the proceedings 
prevents a court from making a final determination concerning the controversy 
without affecting such party’s interest. 

9. Declaratory Judgments: Parties: Jurisdiction: Waiver. The presence of all 
necessary or indispensable parties is jurisdictional in a declaratory judgment 
action and cannot be waived by the parties. 

10. Demurrer: Pleadings. When a demurrer to a petition is sustained, a court must 
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grant a plaintiff leave to amend the petition unless it is clear that no reasonable 
possibility exists that repleading will correct the defective petition. After the 
demurrer has been sustained, but where there is a reasonable possibility that the 
defective petition may be cured by amendment, denying the plaintiff the 
Opportunity to replead is an abuse of discretion. 

ll. Summary Judgment: Jurisdiction. A summary judgment motion based on 
jurisdictional grounds is treated as and serves the same purpose as a demurrer on 
jurisdictional grounds. 

12. Actions: Res Judicata: Parties. The doctrine of res judicata precludes 
relitigation of a claim only if the parties to the present action are the same or in 
privity to the parties in the former action. 


Appeal from the District Court for Lancaster County: 
DOonacbD E. Enbacotrt, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


Mark A. Ludwig, of Germer, Murray & Johnson, for 
appellant. 


Don Stenberg, Attorney General, and Linda L. Willard for 
appellee Department. 


Mark A. Christensen, of Cline, Williams, Wright, Johnson 
& Oldfather; Marcus L. Squarrell and Robert FE Copple, of 
Parcel, Mauro, Hultin & Spaanstra, PC.; and Ruth Brammer 
Johnson for appellee Waste-Tech. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, FAHRNBRUCH, 
and LANPHIER, JJ., and GRANT, J., Retired. 


PER CURIAM. 

Concerned Citizens of Kimball County, Inc., filed an action 
under the Uniform Declaratory Judgments Act, Neb. Rev. 
Stat. §§ 25-21,149 to 25-21,164 (Reissue 1989), challenging the 
Nebraska Department of Environmental Control’s issuance of 
apermit to build a hazardous waste incinerator. 

On October 27, 1987, Waste-Tech Services, Inc. (Waste- 
Tech), filed a permit application with the Nebraska 
Department of Environmental Control (Department), seeking 
a permit to build and operate a hazardous waste incineration 
and storage facility in Kimball County. The application listed 
Waste-Tech as the operator of the facility and Thermal, Inc. 
(Thermal), as the owner of the real estate on which the facility 
was to be built. During the public comment period before 
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issuance of the permit, Waste-Tech requested that the final 
permit designate Gus Koustas and George Koustas as owners of 
the Kimball facility. The Koustases were the officers and sole 
shareholders of Thermal. On November 17, 1988, the 
Department issued the final permit, which listed Waste-Tech as 
operator and the Koustases as owners. 

On November 30, 1988, Amoco Oil Holding Company 
(Amoco), Waste-Tech’s corporate parent, purchased the 
Koustases’ interest in the Kimball facility. Subsequently, 
Amoco transferred its interest to Waste-Tech, making 
Waste-Tech both owner and operator of the facility. In a letter 
dated December 6, 1988, Waste-Tech informed the Department 
that it had acquired title to the property. 

On December 3, 1990, Concerned Citizens of Kimball 
County, Inc. (Concerned Citizens), filed a petition for 
declaratory relief in the district court for Lancaster County. In 
its petition, Concerned Citizens alleged that its members are 
Kimball County residents and landowners with interests in real 
estate in close proximity to the site of the proposed facility and 
that its members will suffer diminished real estate values and 
potential health hazards if the facility is built. The amended 
petition further contended that the Department’s issuance of 
the permit was unlawful because the Department had no 
authority to issue the permit to the Koustases as owners when 
the application had been filed by Waste-Tech. Therefore, the 
petition sought a declaration that the permit was void at its 
inception and could not legally be transferred to Amoco or 
Waste-Tech and that there is currently no valid permit for the 
Kimball facility. 

The Department filed a demurrer to Concerned Citizens’ 
petition on the grounds that the district court had no subject 
matter jurisdiction and that Concerned Citizens was not a 
proper plaintiff. Waste-Tech filed a motion for summary 
judgment. The district court sustained the Department’s 
demurrer on both grounds mentioned in the demurrer and 
dismissed the action against the Department. The court also 
granted Waste-Tech’s summary judgment motion and 
dismissed the action with prejudice because (1) no genuine 
issues of material fact existed, (2) Concerned Citizens’ action 
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was an improper collateral attack on the decision of an 
administrative agency, and (3) Concerned Citizens had no 
standing. 

Concerned Citizens contends that the district court erred in 
(1) sustaining the Department’s demurrer to Concerned 
Citizens’ petition, (2) granting Waste-Tech’s motion for 
summary judgment, and (3) dismissing Concerned Citizens’ 
petition with prejudice. 

Concerned Citizens contends that the district court erred in 
holding that the Department was immune from this declaratory 
judgment action because of the state’s sovereign immunity. The 
district court sustained the Department’s demurrer because the 
state’s sovereign immunity meant that the court had no subject 
matter jurisdiction. 

Lack of subject matter jurisdiction is a proper ground for a 
demurrer to a petition. Neb. Rev. Stat. § 25-806 (Reissue 1989); 
Knapp v. City of Omaha, 175 Neb. 576, 122 N.W.2d 513 (1963). 

Article V, § 22, of the Nebraska Constitution provides: “The 
state may sue and be sued, and the Legislature shall provide by 
law in what manner and in what courts suits shall be brought.” 
Article V, § 22, is not self-executing. Legislative action is 
necessary to waive the state’s sovereign immunity. See Gentry v. 
State, 174 Neb. 515, 118 N.W.2d 643 (1962). Since statutes 
authorizing suit against the state are in derogation of the state’s 
sovereignty, such statutes are strictly construed. See, Wiseman 
v. Keller, 218 Neb. 717, 358 N.W.2d 768 (1984); Catania v. The 
University of Nebraska, 204 Neb. 304, 282 N.W.2d 27 (1979), 
overruled on other grounds, Blitzkie v. State, 228 Neb. 409, 422 
N.W.2d 773 (1988); Gentry v. State, supra; Anstine v. State, 
137 Neb. 148, 288 N.W. 525 (1939), overruled on other 
grounds, Beatrice Manor vy. Department of Health, 219 Neb. 
141, 362 N.W.2d 45 (1985). Hence, “[w]Jaiver [of sovereign 
immunity] will only be found ‘where stated “by the most 
express language or by such overwhelming implications from 
the text as [will] leave no room for any other reasonable 
construction.” ’” Wiseman y. Keller, 218 Neb. at 720, 358 
N.W.2d at 770 (quoting Edelman vy. Jordan, 415 U.S. 651, 94S. 
Ct. 1347, 39 L. Ed. 2d 662 (1974)). Accord Security Inv. Co. v. 
State, 231 Neb. 536, 437 N. W.2d 439 (1989). 
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Moreover, for purposes of applying the doctrine of sovereign 
immunity, a suit against an agency of the state is the same as a 
suit against the state. See, Beatrice Manor v. Department of 
Health, supra; State, ex rel. Walker, v. Board of 
Commissioners, 141 Neb. 172, 3 N.W.2d 196 (1942); Anstine v. 
State, supra. 

However, a declaratory or other equitable action against a 
state officer or agent to obtain relief from an invalid act or from 
an abuse of authority by the officer or agent is not a suit against 
the state and is not prohibited by the general principles 
governing the immunity of the state from suit. See, Bartels v. 
Lutjeharms, 236 Neb. 862, 464 N.W.2d 321 (1991); Rein v. 
Johnson, 149 Neb. 67, 30 N.W.2d 548 (1947), cert. denied 335 
U.S. 814, 69 S. Ct. 31, 93 L. Ed. 369 (1948); State, ex rel. 
Walker, v. Board of Commissioners, supra. See, also, Grinnell 
v. State, 121 N.H. 823, 435 A.2d 523 (1981); Lister v. Board of 
Regents, 72 Wis. 2d 282, 240 N.W.2d 610 (1976); Collins v. 
State Board of Social Welfare, 248 lowa 369, 81 N.W.2d 4 
(1957); Battleship Texas Ad. Bd. v. Texas Dynamics, 737 
S.W.2d 414 (Tex. Civ. App. 1987); Bagg v. Univ. of Texas 
Medical Branch, 726 S.W.2d 582 (Tex. Civ. App. 1987); 1 
Walter H. Anderson, Actions for Declaratory Judgments § 179 
(2d ed. 1951). This exception to the rule of sovereign immunity 
exists because “acts of state officers not legally authorized, or 
which exceed or abuse the authority conferred upon them, are 
judicially regarded as their own acts and not acts of the state.” 
Rein v. Johnson, 149 Neb. at 69, 30 N.W.2d at 552. Cf. Ex parte 
Young, 209 U.S. 123, 28 S. Ct. 441, 52 L. Ed. 714 (1908) 
(federal court may enjoin a state officer without violating the 
11th Amendment to the U.S. Constitution because this does not 
involve an action against a state). 

Concerned Citizens’ petition indicates that this action was 
brought pursuant to the Uniform Declaratory Judgments Act, 
§§ 25-21,149 to 25-21,164. As the Department correctly points 
out, this court, in Offutt Housing Co. v. County of Sarpy, 160 
Neb. 320, 322-23, 70 N.W.2d 382, 385 (1955), aff’d 351 U.S. 
253, 76 S. Ct. 814, 100 L. Ed. 1151 (1956), held that the 
predecessor to Nebraska’s Uniform Declaratory Judgments 
Act did not waive the state’s sovereign immunity: 
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“Generally, an action for a declaratory judgment cannot 
be maintained against the state without its consent, the 
state’s immunity from suit being held unaffected by 
declaratory judgment statutes; but such an action may be 
maintained under statutes permitting various actions 
against the state.” 81 C. J. S., States, § 214, p. 1304, and 
authorities cited. 

Hence, the current version of Nebraska’s Uniform Declaratory 

Judgments Act does not waive the State of Nebraska’s 

sovereign immunity. 

Although Concerned Citizens could have sued the director of 
the Department pursuant to the Uniform Declaratory 
Judgments Act, see Rein v. Johnson, supra, Concerned 
Citizens may not rely on the Uniform Declaratory Judgments 
Act as a basis for declaratory relief against the State of 
Nebraska or a state agency. Consequently, if Concerned 
Citizens is to obtain declaratory relief against the Department, 
it must do so in accordance with statutory authority and a 
procedure other than the Uniform Declaratory Judgments Act. 

Concerned Citizens argues that this declaratory action is 
authorized by Neb. Rev. Stat. § 25-21,206 (Reissue 1989), 
which provides in part: “The state may be sued in the district 
court of the county wherein the capital is situated in any matter 
founded upon or growing out of a contract, express or implied, 
originally authorized or subsequently ratified by the 
Legislature, or founded upon any law of the state.” Thus, by its 
plain terms, § 25-21,206 applies only to actions based on a 
contract. However, this court has held that permits or licenses 
are not contracts. See, Bosselman, Inc. v. State, 230 Neb. 471, 
432 N.W.2d 226 (1988); Prucha v. Department of Motor 
Vehicles, 172 Neb. 415, 110 N.W.2d 75 (1961); Durfee v. Ress, 
163 Neb. 768, 81 N.W.2d 148 (1957); Leeman v. Vocelka, 149 
Neb. 702, 32 N.W.2d 274 (1948); Smith v. State, 124 Neb. 587, 
247 N.W. 421 (1933). See, also, 53 C.J.S. Licenses § 3 at 322 
(1987): “In general, a license is a means of regulating and taxing 
privileges and occupations and the use and disposal of property 

. A license is not a contract or obligation between the 
authority, federal, state, or municipal, granting it and the 
person to whom it is granted.” Because the permit issued by the 
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Department to Waste-Tech is not a contract, § 25-21,206 does 
not provide a statutory authorization for Concerned Citizens’ 
declaratory action against the Department. 

We also consider whether Neb. Rev. Stat. § 84-911 (Reissue 
1987), a part of Nebraska’s Administrative Procedure Act, 
waives the state’s sovereign immunity and authorizes the district 
court’s jurisdiction in this suit. Section § 84-91 1(1) states: 

The validity of any rule or regulation may be determined 
upon a petition for a declaratory judgment thereon 
addressed to the district court of Lancaster County if it 
appears that the rule or regulation or its threatened 
application interferes with or impairs or threatens to 
interfere with or impair the legal rights or privileges of the 
petitioner. The agency shall be made a party to the 
proceeding. The declaratory judgment may be rendered 
whether or not the petitioner has first requested the agency 
to pass upon the validity of the rule or regulation in 
question. 
Neb. Rev. Stat. § 84-901 (Reissue 1987) does not include an 
agency permit within the definition of a “rule or regulation” 
which is reviewable under the Administrative Procedure Act. 
Because the permit issued to Waste-Tech by the Department is 
not a rule or regulation for purposes of the Administrative 
Procedure Act, § 84-911 does not waive the state’s sovereign 
immunity so as to authorize Concerned Citizens’ declaratory 
judgment action. 

As noted above, the State of Nebraska and its agencies are 
immune from a declaratory judgment action unless specifically 
authorized by a statute. Concerned Citizens has not referred 
this court to any statute that authorizes this action against the 
state, nor has our independent research located such a statute 
authorizing a declaratory judgment action under the 
circumstances. Therefore, we hold that the district court did 
not err in sustaining the Department’s demurrer because of lack 
of subject matter jurisdiction. 

Concerned Citizens also contends that the district court erred 
in granting Waste-Tech’s motion for summary judgment. 
However, because we have determined that the district court 
correctly sustained the Department’s demurrer, we now hold 


CONCERNED CITIZENS v. DEPARTMENT OF ENVIRON. CONTR. 159 
Cite as 244 Neb. 152 


that the action could not continue against Waste-Tech alone 
because the director of the Department is a necessary party. 

Section 25-21,159 provides in part: “When declaratory relief 
is sought, all persons shall be made parties who have or claim 
any interest which would be affected by the declaration, and no 
declaration shall prejudice the rights of persons not parties to 
the proceeding.” 

This court has held on numerous occasions that the statute 
authorizing declaratory judgments is applicable only where all 
interested and necessary persons are made parties to the 
proceeding. See, Omaha Pub. Power Dist. v. Nuclear Elec. Ins. 
Ltd., 229 Neb. 740, 428 N.W.2d 895 (1988); Shepoka v. 
Knopik, 197 Neb. 651, 250 N.W.2d 619 (1977); Baker v. A.C. 
Nelson Co., 185 Neb. 128, 174 N.W.2d 197 (1970); Berigan 
Bros. v. Growers Cattle Credit Corp., 182 Neb. 656, 156 
N.W.2d 794 (1968); Marsh v. Marsh, 173 Neb. 282, 113 N.W.2d 
323 (1962); Haynes v. Anderson, 163 Neb. 50, 77 N.W.2d 674 
(1956); Redick v. Peony Park, 151 Neb. 442, 37 N.W.2d 801 
(1949). “Anindispensable party is one who has an interest in the 
controversy to an extent that such party’s absence from the 
proceedings prevents a court from making a final 
determination concerning the controversy without affecting 
such party’s interest.” Heithoff v. Nebraska State Bd. of Ed., 
230 Neb. 209, 214, 430 N. W.2d 681, 684 (1988). Accord, Helter 
v. Williamson, 239 Neb. 741, 478 N.W.2d 6 (1991); Krohn v. 
Gardner, 238 Neb. 460, 471 N.W.2d 391 (1991); Koch v. Koch, 
226 Neb. 305, 411 N.W.2d 319 (1987); Shepoka v. Knopik, 
supra. The presence of all necessary or indispensable parties is 
jurisdictional in a declaratory judgment action and cannot be 
waived by the parties. See, Shepoka v. Knopik, supra; Redick 
v. Peony Park, supra. 

Concerned Citizens challenges the validity of the permit 
granted Waste-Tech by the director of the Department. This 
challenge necessarily raises the question whether the director of 
the Department acted within his statutory and regulatory 
powers. Since the director’s actions are being questioned, the 
director is an interested and necessary party in this declaratory 
judgment action. Therefore, the district court was without 
jurisdiction to consider the declaratory judgment action against 
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Waste-Tech alone and did not err in granting Waste-Tech’s 
summary judgment motion. 

Concerned Citizens maintains that the district court erred in 
dismissing its petition against Waste-Tech and the Department 
with prejudice, thereby denying Concerned Citizens the 
opportunity to replead and remedy any defects in its petition. 

Neb. Rev. Stat. § 25-852 (Reissue 1989) states: 

The court may, either before or after judgment, in 
furtherance of justice, and on such terms as may be 
proper, amend any pleading, process or proceeding, by 
adding or striking out the name of any party or by 
correcting a mistake in the name of the party, or a mistake 
in any other respect, or by inserting other allegations 
material to the case .. . . Whenever any proceeding taken 
by a party fails to conform, in any respect, to the 
provisions of this code, the court may permit the same to 
be made conformable thereto by amendment. 

Neb. Rev. Stat. § 25-854 (Reissue 1989) provides: “If the 
demurrer be sustained, the adverse party may amend, if the 
defect can be remedied by way of amendment, with or without 
costs, as the court in its discretion shall direct.” 

A trial court’s decision regarding amendments to the 
pleadings will be not be reversed on appeal absent an abuse of 
discretion. See St. Paul Fire & Marine Ins. Co. v. Touche Ross 
& Co. , 234 Neb. 789, 452 N.W.2d 746 (1990). 

When a demurrer to a petition is sustained, a court must 
grant a plaintiff leave to amend the petition unless it is clear that 
no reasonable possibility exists that repleading will correct the 
defective petition. After the demurrer has been sustained, but 
where there is a reasonable possibility that the defective petition 
may be cured by amendment, denying the plaintiff the 
opportunity to replead is an abuse of discretion. Wichman vy. 
Naylor, 241 Neb. 249, 487 N.W.2d 291 (1992). See, Pappas v. 
Sommer, 240 Neb. 609, 483 N.W.2d 146 (1992); Kane y. 
Vodicka, 238 Neb. 436, 471 N.W.2d 136 (1991); Schmuecker 
Bros. Implement v. Sobotka, 217 Neb. 114, 348 N.W.2d 130 
(1984). 

Moreover, a summary judgment motion based on 
jurisdictional grounds is treated as and serves the same purpose 
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as a demurrer on jurisdictional grounds. See, Kerndt v. Ronan, 
236 Neb. 26, 458 N.W.2d 466 (1990) (judgment based on matter 
of jurisdiction is not “on the merits” and thus has no preclusive 
effect); Nelson v. Sioux City Boat Club, 216 Neb. 484, 344 
N.W.2d 634 (1984) (absence of subject matter jurisdiction may 
be raised either by demurrer or by summary judgment motion). 
Therefore, a summary judgment motion based on a 
jurisdictional defect is treated the same as a demurrer based on 
a jurisdictional defect for purposes of applying the rule 
regarding repleading. Consequently, after a summary 
judgment motion on jurisdictional grounds has been granted, 
but where there is a reasonable possibility that the jurisdictional 
defect may be cured by amendment, denying the plaintiff the 
opportunity to replead is an abuse of discretion. 

In the present case, it is necessary to determine whether there 
is a reasonable possibility that Concerned Citizens could amend 
its petition to cure the defect or defects in its petition and state a 

‘valid cause of action. Certainly, the defect relating to sovereign 

immunity of the state may be cured by making the director of 
the Department a party to the action. In addition, any defect 
regarding Concerned Citizens’ standing to sue on behalf of its 
members is curable. See, Nebraska Seedsmen Assn. v. 
Department of Agriculture & Inspection, 162 Neb. 781, 77 
N.W.2d 464 (1956); Smithberger v. Banning, 130 Neb. 354, 265 
N.W. 10 (1936) (an association which itself has no standing 
must plead authority to appear on behalf of its members). See, 
also, Hunt v. Washington Apple Advertising Comm’n, 432 
U.S. 333, 97S. Ct. 2434, 53 L. Ed. 2d 383 (1977) (setting forth 
federal doctrine of associational standing which does not 
require an association to specifically allege authority to appear 
on behalf of its members). 

Moreover, this action is not an improper collateral attack on 
the judgment of an administrative agency because neither 
Concerned Citizens nor its members were parties to the agency 
decision or in privity to a party to the agency action. See, Krohn 
v. Gardner, 238 Neb. 460, 471 N.W.2d 391 (1991) (the doctrine 
of res judicata precludes relitigation of a claim only if the 
parties to the present action are the same or in privity to the 
parties in the former action); Martin v. Wilks, 490 U.S. 755, 
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1098S. Ct. 2180, 104 L. Ed. 2d 835 (1989) (a person who was not 
a party or privy to a prior judgment may challenge the propriety 
of that judgment without engaging in an impermissible 
collateral attack). 

Therefore, there is a reasonable possibility that Concerned 
Citizens could cure the jurisdictional defects and state a valid 
cause of action, alleging a violation of 128 Neb. Admin. Code, 
ch. 16, § 009.02L3 (1988), which states in part: “The permit is 
not transferable to any person, except in the case of treatment 
and storage facilities, after notice to the Director.” See, also, 40 
C.ER. § 270.40 (1988) (changes in ownership or operational 
contro! of a facility operating under a Resource Conservation 
and Recovery Act permit require prior written notice). 
Consequently, the district court abused its discretion in 
dismissing Concerned Citizens’ petition with prejudice. 

The district court’s judgments sustaining the demurrer of the 
Department and granting Waste-Tech a summary judgment on 
jurisdictional grounds are affirmed. However, the court’s order 
dismissing Concerned Citizens’ petition with prejudice is 
reversed, and this cause is remanded to the district court for 
further proceedings. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
HASTINGS, C.J., not participating. 
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W. DoNALD GOULD AND JOHN S. GOULD, FOR THEMSELVES, AND 
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!. Actions: Pleadings: Parties: Joinder. Causes of action involving different 
defendants cannot be joined unless each cause affects all the defendants and they 
have a joint or common liability or interest. 

2. Summary Judgment: Pleadings. Summary judgment is not proper when the 
challenge involves the sufficiency of a petition to state a cause of action. 

3. Summary Judgment. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and the moving party is entitled to 
judgmentas a matter of law. 

4. Demurrer: Pleadings: Words and Phrases. A statement of “facts sufficient to 

Y constitute a cause of action,” as used in Neb. Rev. Stat. § 25-806(6) (Reissue 
1989), means a narrative of events, acts, and things done or omitted which show 
a legal liability of the defendant to the plaintiff. 

5. Demurrer: Pleadings. Leave to amend a petition should ordinarily be granted 
after a demurrer is sustained. However, when it is clear that no reasonable 
possibility exists that plaintiff will, by amendment, be able to state a cause of 
action, leave to amend may be denied. 


Appeal from the District Court for Lancaster County: EARL 


J. WittHorr, Judge. Affirmed in part, and in part reversed and 
remanded with directions to dismiss. 


Vard R. Johnson, of Broom, Johnson, Fahey & Clarkson, 
for appellants. 


Don Stenberg, Attorney General, and Harold I. Mosher for 
appellees. 


HastIncs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CURIAM. 

The appellants, W. Donald Gould and John S. Gould, for 
themselves, and John, for his children Donna Lee Gould and 
Rebecca Lynn Gould, brought an action against Kay A. Orr as 
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Governor, Frank Marsh as State Treasurer, Joe E. Lutjeharms 
as commissioner of the State Department of Education, 
Deborah Thomas as director of the Department of 
Administrative Services, the State Department of Education, 
the State Board of Education, and Lancaster County School 
District 161, contending that Nebraska’s statutory scheme for 
financing public schools denies appellants equal protection of 
the law, equal and adequate educational opportunity, and 
uniform and proportionate taxation. The trial court granted 
appellees’ motion for summary judgment, finding that 
education is not a fundamental right subject to strict scrutiny 
and, further, that the enactment of 1990 Neb. Laws, L.B. 1059, 
so substantially altered the manner in which funding is provided 
as to render the appellants’ claims moot. 


BACKGROUND 

On January 2, 1990, the appellants filed their petition in the 
Lancaster County District Court against the above-listed 
appellees, seeking (1) a declaration that the appellants were 
being denied due process of law, equal protection of the law, 
equal and adequate educational opportunity, and uniform and 
proportionate taxation in violation of the Constitution of the 
State of Nebraska; (2) a declaration that the present statutory 
structure for funding public schools in Nebraska is 
unconstitutional and inadequate; (3) an_ injunction 
permanently enjoining the appellees from implementing the 
unconstitutional educational funding statutes currently in 
effect; (4) a mandamus issued to the Governor requiring her to 
recommend that the Legislature enact legislation pertaining to 
the schools of Nebraska which will comply with the 
requirements of the Nebraska Constitution; (5) a ruling that the 
court would retain jurisdiction of the matter for purposes of 
enforcing its order and judgments; and (6) such other relief as 
the court may deem the appellants to beentitled to. 

At the time of filing, appellants, John Gould and Donald 
Gould, and John’s minor daughters Donna Lee Gould and 
Rebecca Lynn Gould, all resided in Saunders County, 
Nebraska, where Donna Lee and Rebecca Lynn were students 
within the Raymond Central School District. John and Donald 
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own 1,520 acres of farmland in Saunders County, within the 
political and taxing jurisdiction of Raymond Central School 
District, also known as Lancaster County School District 161. 

Appellants’ allegations follow. Nebraska’s school system, at 
the time of appellants’ petition, was funded as follows: 
approximately 75 percent of each school’s budget was funded 
by local tax revenue; the remaining 25 percent was provided by 
the state, primarily through the School Foundation and 
Equalization Fund. Neb. Rev. Stat. §§ 79-1330 to 79-1344.01 
(Reissue 1987) (repealed in 1990 by L.B. 1059 and 1990 Neb. 
Laws, L.B. 843). This system resulted in substantial disparity 
among districts, with the distribution from the School 
Foundation and Equalization Fund being insufficient to offset 
the local tax revenue differentials caused by local wealth 
disparities. 

Appellants further alleged: In 1988-89, for example, the state 
distributed $1,202.04 per pupil of its School Foundation and 
Equalization Fund to the state’s poorest K-12 school district, 
Thurston County Schoo! District 16, and $393.86 to the state’s 
wealthiest K-12 school district, Thayer County School District 
47. That same year, the total amount available for each pupil in 
the Thayer district was $7,119.97, while the Thurston district 
had only $1,313.46 available per pupil. This inequity resulted 
primarily from the fact that the poorer districts have materially 
smaller tax bases than the wealthier districts. While the 10 
wealthiest school districts have tax bases valued at an average of 
$2,740,383 per student in their districts, the 10 poorest school 
districts have tax bases worth an average of only $46,814 per 
student. The inequity of tax bases also results in significantly 
higher educational tax levies being assessed against property 
owners in the poorer districts, with the poorest districts having 
the highest property tax levies in the state. The seven poorest 
K-12 districts had tax levies averaging $2.5473 per $100 of 
assessed valuation, while the wealthiest K-12 districts had tax 
levies averaging only $1.5296 per $100 of assessed valuation. 
The appellants’ petition concluded that these figures and others 
like them epitomized the inequality, and therefore the 
unconstitutionality, of the school financing system. 

After the filing of the petition, each of the appellees, except 
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Lancaster County School District 161, individually filed 
demurrers to the appellants’ petition, alleging that several 
causes of action were improperly joined and that the petition 
failed to state facts sufficient to constitute a cause of action. 
The trial court denied each demurrer, finding that while the 
appellants’ petition did contain more than one cause of action, 
the appellees were all affected by the several causes of action 
and had a joint interest therein. The court also found that even 
assuming that education is not a fundamental right for 
purposes of state equal protection, the petition did state 
sufficient actionable facts to withstand the demurrers. 

The appellees then moved for summary judgment, and after 
a hearing during which both sides adduced evidence, the 
motion was granted by the district court. The district court 
found that the claims sought to be advanced by the appellants 
did not state a cause of action cognizable under Nebraska law 
and that there was no issue of material fact in dispute. The 
appellants timely appealed to this court. 


ASSIGNMENTS OF ERROR 

The appellants assign three errors, contending that the 
district court erred in granting appellees’ motion for summary 
judgment because (1) there existed, at the time of the motion, 
genuine issues of material fact regarding the disparity of 
resources, wealth, tax levies, and educational opportunities 
throughout Nebraska which affected appellants; (2) appellants 
were not able to discover all data necessary to make a full and 
complete response to appellees’ motion and, pursuant to Neb. 
Rev. Stat. § 25-1335 (Reissue 1989), the motion should have 
been denied; and (3) appellees were not entitled, as a matter of 
law, to summary judgment because (a) “[a]ppellants had pled 
and proved a cause of action for violation of their 
Constitutionally guaranteed rights with respect to equal 
protection under the law, equal educational opportunity, and 
uniform and proportionate taxation, as the same are applied to 
the structure of school finance in Nebraska,” and (b) “[t]he 
enactment of LB 1059 and 1059A did not remedy the 
Constitutional inadequacies about which Appellants com- 
plained, nor mooted Appellants’ case.” 
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JOINING OF SEVERAL CAUSES OF ACTION 

Before we reach the merits of the case before us, we must 
address a threshold challenge raised by the appellees. The 
appellees contend here, as they did at the trial court level, that 
the appellants improperly joined the parties and the several 
causes of action raised herein. 

Neb. Rev. Stat. § 25-701 (Reissue 1989) provides that a 
plaintiff may “unite several causes of action in the same 
petition” if, so far as is relevant to the present case, the causes 
involve the “same transaction or transactions connected with 
the same subject of action.” Neb. Rev. Stat. § 25-702 (Reissue 
1989) limits the foregoing by providing that, but for an 
exception not material to the inquiry now before us, “the causes 
of action so united must affect all the parties to the action.” 
Therefore, causes of action involving different defendants 
cannot be joined unless each cause affects all the defendants 
and they have a joint or common liability or interest. S./.D. No. 
272 v. Marquardt, 233 Neb. 39, 443 N.W.2d 877 (1989). 
Applying these principles, we find, as did the trial court, that 
each of the defendants is affected by the several causes of this 
action and has a joint or common liability or interest therein. 
The appellees’ contentions otherwise are without merit. We 
turn, therefore, to the issue of the trial court’s granting of the 
appellees’ motion for summary judgment. 


SUMMARY JUDGMENT 

The appellants contend that the trial court erred in granting 
summary judgment when appellants were incapable of 
discovering data necessary to take the full measure of L.B. 1059 
and 1990 Neb. Laws, L.B. 1059A. We agree with the trial court 
that no cause of action was stated. 

While this court’s consideration of a case is ordinarily limited 
to errors assigned and discussed in the briefs, we may, at our 
option, notice plain error not assigned. Neb. Ct. R. of Prac. 
9D(1)d (rev. 1992). We find that the trial court should have 
sustained appellees’ demurrers because appellants’ petition did 
not state a cause of action and that the trial court’s failure to 
sustain the demurrers constituted plain error. 

Summary judgment is not proper when the challenge 


168 244 NEBRASKA REPORTS 


involves the sufficiency of a petition to state a cause of action. 
Ruwe v. Farmers Mut. United Ins. Co., 238 Neb. 67, 469 
N.W.2d 129 (1991); Workman v. Workman, 167 Neb. 857, 95 
N.W.2d 186 (1959). 

Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and the moving party is entitled to judgment as a 
matter of law. Economy Preferred Ins. Co. v. Mass, 242 Neb. 
842, 497 N.W.2d 6 (1993). 

Pursuant to Neb. Rev. Stat. § 25-806(6) (Reissue 1989), a 
defendant may demur to a petition, in one instance, when the 
petition does not state facts sufficient to constitute a cause of 
action. A statement of “facts sufficient to constitute a cause of 
action,” as used in § 25-806(6), means a narrative of events, 
acts, and things done or omitted which show a legal liability of 
the defendant to the plaintiff. Fulk v. McLellan, 243 Neb. 143, 
498 N.W.2d 90 (1993). 

When ruling on a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any 
reasonable inference from the facts alleged, but cannot assume 
the existence of a fact not alleged, make factual findings to aid 
the pleading, or consider evidence which might be adduced at 
trial. A petition wil! be sufficient if, under the facts alleged, the 
law entitles a plaintiff to recover. That is to say, facts are 
sufficient to constitute a cause of action when they are a 
narrative of events, acts, and things done or omitted which 
show a legal liability of the defendant to the plaintiff. 
Northland Ins. Co. v. State, 242 Neb. 10, 492 N.W.2d 866 
(1992). 

In this case, appellants failed to state facts sufficient to state 
a cause of action. Appellants’ petition clearly claims there is 
disparity in funding among school districts, but does not 
specifically allege any assertion that such disparity in funding is 
inadequate and results in inadequate schooling. While 
appellants’ petition is replete with examples of disparity among 
the various school districts in Nebraska, they fail to allege in 
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their petition how these disparities affect the quality of 
education the students are receiving. In other words, although 
appellants’ petition alleges the system of funding is unequal, 
there is no demonstration that the education each student is 
receiving does not meet constitutional requirements. Thus, the 
proper course would have been for the trial court to sustain the 
demurrers. 

Appellants allege, and the theory of their case is, that 
unequal funding equals inadequate education. We have held 
that leave to amend a petition should ordinarily be granted after 
a demurrer is sustained. However, when it is clear that no 
reasonable possibility exists that plaintiff will, by amendment, 
be able to state a cause of action, leave to amend may be denied. 
Fowler v. Nat. Bank of Commerce, 209 Neb. 861, 312 N.W.2d 
269 (1981). It does not appear the defect can be cured by 
amendment. It would have been proper, therefore, to dismiss 
appellants’ petition without leave to amend. 

In light of our decision, we do not discuss the remaining 
assignments of error, as the foregoing decision disposes of the 
case. 


CONCLUSION 

The trial court properly allowed the joinder of the parties 
and the several causes of action. However, the appellants failed 
to state a cause of action, and because there appeared no 
reasonable possibility that the defect could be remedied, the 
appellants’ petition should have been dismissed. The judgment 
of the district court is affirmed in part and in part reversed, and 
the cause is remanded with directions to dismiss. - 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTIONS TO DISMISS. 

WHiTtE, J.;, dissenting in part. , 

Neb. Const. art. VII, § 1, states that the Legislature shall 
provide for the free instruction in the common schools of the 
state of all persons between the ages of 5 and 21. The 
constitutional provision is not self-executing. State ex rel. 
Shineman v. Board of Education, 152 Neb. 644, 42 N.W.2d 168 
(1950). To carry out the commands of the Constitution, the 
Legislature has specified the duties of the State Board of 
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Education, the Commissioner of Education, and the State 
Department of Education. Neb. Const. art. VII, §§ 2 to 4. See 
Neb. Rev. Stat. ch. 79 (Reissue 1987 & Cum. Supp. 1992). 

From an analysis of article VII of our Constitution, certain 
conclusions are readily apparent. Among them: (1) The 
Constitution does not define what constitutes “instruction,” 
leaving that to be defined by the Legislature; (2) the right to 
“free instruction” is a right that may be asserted and protected 
by resorting to the courts, Neb. Const. art. I, §§ 3 and 13; (3) in 
determining whether “free instruction” has been denied, the 
courts may review the action of the Legislature and decide 
whether the instruction provided comports with the 
constitutional command; and (4) the Constitution does not 
require that the financial burden of free instruction be borne 
uniformly. 

Less certain, and subject to determination in an appropriate 
case, is whether the right to free instruction is a fundamental 
right, rendering any legislation affecting free instruction 
subject to strict scrutiny. 

I agree with the majority that an unequal method of 
financing of a school district’s instruction budget is not a per se 
violation of the Nebraska Constitution. However, I strongly 
disagree with any implication that unequal financing may not 
be considered in the overall determination of whether the 
district is supplying at least a minimum quality of instruction to 
its students. I, therefore, agree with that portion of the opinion 
which states that the trial court should have sustained the 
demurrers. I submit that the petition may easily be amended to 
state a cause of action, and, therefore, I dissent from the 
portion of the opinion dismissing the action. 

This court has consistently held that after a demurrer is 
sustained, the plaintiff should be given an opportunity to 
amend the petition unless it is clear that there is no reasonable 
possibility that the plaintiff will be able to remedy the 
deficiency. LaPan v. Myers, 241 Neb. 790, 491 N.W.2d 46 
(1992); Pappas v. Sommer, 240 Neb. 609, 483 N.W.2d 146 
(1992); Barelmann y. Fox, 239 Neb. 771, 478 N.W.2d 548 
(1992); St. Paul Fire & Marine Ins. Co. v. Touche Ross & Co., 
234 Neb. 789, 452 N.W.2d 746 (1990); Fowler v. Nat. Bank of 
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Commerce, 209 Neb. 861, 312 N. W.2d 269 (1981). 

The pleadings do not indicate that it would be impossible for 
the appellants to amend the petition to include facts that 
demonstrate that the education being provided by the appellees 
is constitutionally inadequate. | therefore submit that the 
appellants should be granted an opportunity to amend their 
petition. 

SHANAHAN, J., joins in this dissent. 


LANPHIER, J., dissenting. 

I join in the dissent of Justice White. However, when 
considering a demurrer, the petition is to be liberally construed. 
Schoneweis v. Dando, 231 Neb. 180, 435 N.W.2d 666 (1989). 
With that in mind, I believe the petition need not be amended 
because it includes sufficient facts which, if proved, evidence 
the claimed constitutional inadequacy of the education at issue. 
Although the plaintiffs’ main focus is on the economic 
‘disparities among school districts, the effects such disparities 
have on the quality of the education are stated. The plaintiffs 
cite the lower wages paid to teachers in the poorer districts; the 
access to fewer resources such as libraries, updated workbooks, 
and counselors; and the unavailability of advanced courses in 
math, science, and foreign languages for students in poorer 
districts. These allegations alone would show the inadequacy of 
the education received by students within poorer districts which 
result from the alleged economic disparities. However, the 
plaintiffs go further and allege in their petition: 

Because of the lower quality of education available to 
them, students who graduate from high schools in poorer 
districts are more likely to be required to take remedial 
courses before entering the general college level 
curriculum. This requirement stigmatizes them as being 
poorly prepared students and, at best, retards their 
progress toward admission and graduation from 
. professional schools, such as law or medicine. At worst, 
remedial courses will come too late, and the students’ 
educational deficiencies will forever block their admission 
to professional schools, or even their graduation from 
college. Those students from poorer districts who are not 
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subjected to remedial education at the college level are, 
nevertheless, handicapped in their ability to compete at 
the college level with students who have had the 
appropriate courses in many subject areas at the high 
school level. 

The rule governing review of demurrers requires us to accept 
these allegations as true. See, LaPan v. Myers, 241 Neb. 790, 
491 N.W.2d 46 (1992); Hebard v. AT&T, 228 Neb. 15, 421 
N.W.2d 10 (1988); Ames v. Hehner, 231 Neb. 152, 435 N.W.2d 
869 (1989); S.I.D. No. 272 v. Marquardt, 233 Neb. 39, 443 
N.W.2d 877 (1989); Moore v. Grammer, 232 Neb. 795, 442 
N.W.2d 861 (1989). See, also, Hamilton v. City of Omaha, 243 
Neb. 253, 498 N.W.2d 555 (1993); Fulk v. McLellan, 243 Neb. 
143, 498 N.W.2d 90 (1993). Accepted as true, these allegations 
evidence the inadequacy of education resulting from the 
disparity in funding of the school districts. 


CaPoRALE, J., concurring. 

Whatever else might be said about the dissents, it seems to me 
that in attempting to illustrate that the petition we are reviewing 
is adequate, the second dissent only succeeds in making clearer 
that the petition fails. While the alleged educational ills in 
Lancaster County School District 161 are tied by the petition to 
the method by which education is financed, the claimed 
constitutional infirmity rests not on the adequacy of the 
education provided but on the premise that such education is 
different from that provided elsewhere. Neb. Const. art. VII, 
§ 1, requires “free instruction” in the “common schools,” not 
the same instruction in all such schools. 

While the first dissent recognizes this pleading deficiency, it 
suggests that the petition could be modified so as to state the ' 
cause of action the dissent then proceeds to outline. In doing so, 
this dissent overlooks the difference between the amendment of 
an existing suit and the pleading of a new and different one. It is 
well established that while the modification of a petition so as to 
amplify, expand, or elaborate the original allegations does not 
_ state a new and different cause of action, Muenchau v. Swarts, 
170 Neb. 209, 102 N.W.2d 129 (1960), a modification relying on 
entirely different reasons for relief does so, even if founded on 
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the same injury as was the original petition, Johnson v. 
American Smelting & Refining Co., 80 Neb. 255, 116 N.W. 517 
(1908). 

Nor would I be comfortable in suggesting the allegations we 
might later be required to review. 


STATE OF NEBRASKA, APPELLEE, V. DENNIS D. LOWE, APPELLANT. 
505 N.W.2d 662 


Filed September 17, 1993. No. S-92-788. 


1. Rules of Evidence. All relevant evidence normally is admissible. Evidence which 
is not relevant is not admissible. 

2. Rules of Evidence: Words and Phrases. Relevant evidence means evidence 
having any tendency to make the existence of any fact that is of consequence to 
the determination of the action more probable or tess probable than it would be 
without the evidence. 

3. Evidence: Words and Phrases. There are two components to relevant evidence: 
materiality and probative value. Materiality looks to the relation between the 
propositions for which the evidence is offered and the issues in the case. If the 
evidence is offered to help prove a proposition which is not a matter in issue, the 
evidence is immaterial. What is in issue, that is, within the range of the litigated 
controversy, is determined mainly by the pleadings, read in the light of the rules 
of pleading and controlled by the substantive law. The second aspect of 
relevance is probative value, the tendency of evidence to establish the 
proposition that it is offered to prove. A fact that is of consequence is material, 
and evidence that affects the probability that a fact is as a party claims it to be 
has probative force. Such evidence often is said to have logical relevance, while 
evidence lacking in probative value may be condemned as remote or speculative. 

4. Trial: Evidence. Probative value is a relative concept; the probative value of a 
piece of evidence involves a measurement of the degree to which the evidence 
persuades the trier of fact that the particular fact exists and the distance of the 
particular fact from the ultimate issues of the case. 

5. Hamicide: Self-Defense: Sexual Assault: Evidence. Evidence of a murder 
victim’s homosexuality may be admissible as corroborative of a defendant’s 
claim of self-defense from a homosexual assault, provided such evidence as 
tendered is probative of that defense. 

6. Trial: Rules of Evidence: Expert Witnesses. Expert testimony is permitted even 
in areas where laymen have competence to determine the facts testified to by the 
expert where a trial court may feel the opinion would assist them; i.e., it would 
be helpful to the trier of fact. 
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. The helpfulness test subsumes a relevancy analysis. In 
making its determination, the court must proceed on a case-by-case basis. Its 
conclusions will depend on (1) the court’s evaluation of the state of knowledge 
presently existing about the subject of the proposed expert testimony and (2) the 
court’s appraisal of the facts of the case. 
: . Under the helpfulness standard, a court may exclude 
an expert's opinion which is nothing more than an expression of how the trier of 
fact should decide a case, and when an expert’s opinion on a disputed issue is a 
conclusion which may be deduced equally as well bya trier of fact with sufficient 
evidence on the issue, the expert’s opinion is superfluous and does not assist the 
trier in understanding the evidence or determining a factual issue. 

9. Jury Instructions: Proof: Appeal and Error. To establish reversible error froma 
court’s refusal to give a requested instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered instruction. 

10. Jury Instructions: Appeal and Error. If the jury instructions, when read 
together, correctly state the law, are not misleading, and adequately state the 
issues, there is no prejudicial error. 

11. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal in the absence of an abuse of discretion by the trial 
court. 

12. Sentences. An abuse of discretion takes place when the sentencing court’s 
reasons or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. 

. In imposing a sentence, a sentencing judge should consider the 

defendant's age, mentality, education, experience, and social and cultural 

background, as well as his or her past criminal record or law-abiding conduct, 
motivation for the offense, nature of the offense, and the amount of violence 
involved in the commission of the crime. 


Appeal from the District Court for Douglas County: JoHN 
E. CLarK, Judge. Affirmed. 


James Martin Davis for appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


HASTINGS, C.J. 

The defendant was convicted of second degree murder and 
use of a deadly weapon in the commission of a felony following 
a jury trial in the district court for Douglas County. He appeals, 
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assigning as error (1) the exclusion of evidence of the 
homosexual conduct of the victim, (2) the exclusion of 
testimony of an expert witness, (3) the refusal by the court of a 
tendered instruction, and (4) the imposition of excessive 
sentences. We affirm. 

On the morning of January 11, 1992, the body of the male 
victim was discovered in an isolated area of Omaha known as 
Bum’s Hollow. The victim’s body was lying faceup on the 
ground next to the driver’s side of his pickup truck. The victim’s 
face was covered with blood, and it appeared that he had been 
beaten. The victim’s body was clothed, but the zipper of his 
jeans was found to be completely unzipped, and it did not 
appear that he was wearing underwear. Later examination 
disclosed that his underwear was pulled down and contained 
within the leg area of his jeans. An autopsy revealed that the 
cause of death was multiple injuries to the face and head caused 
by approximately seven or eight blows with a blunt instrument. 

The defendant had been drinking beer during the evening of 
January 10 at an Omaha bar. At closing time, the defendant 
made arrangements to attend a party in the area of 6th and 
Pierce Streets. However, he was unable to find the location of 
the party. The defendant had been drinking from a quart bottle 
of malt liquor, and he eventually stopped his vehicle and, after 
urinating, fell asleep or passed out in his truck with the radio 
playing. He stated that he was on the driver's side of the vehicle, 
leaning to the right, half lying on his side, and up against the 
back of the seat. The next thing the defendant remembered, 
according to his testimony, was a man hovering over and 
fondling him. The defendant stated that this man was in the 
process of unbuttoning the defendant’s pants and reaching 
down into the defendant’s genital area. 

The defendant testified that he then “freaked, got scared,” 
and he went on to explain, “I don’t know the word you’d use; 
lost it mentally for a second or two.” He remembered that he 
started swinging his flashlight that had been on the seat of his 
vehicle, but could not recall how many times he swung the 
flashlight or that he even hit the man. He stated that he could 
hear the man snoring, but it was dark, and he could not see the 
man on the ground in any detail, although he could see the 
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shape of the man’s body. He also stated that he was confused 
after the man fell to the ground and that he then got into his 
vehicle and went home. 

When the defendant arrived home, he went downstairs, took 
a shower, and washed off the flashlight. He encountered his 
father on the landing of the stairs and told him he had been in a 
fight. The next morning, the defendant’s father awakened him 
and informed him that the police had found a man dead in the 
area of 6th or 3d and Center. The defendant testified that after 
he discussed the situation with his family for a couple of hours, 
they all agreed that it would be best if he turned himself in. 

The defendant contends that during the trial, the court erred 
in excluding evidence that on December 14, 1987, the victim 
and another person were arrested for lewd conduct in the 
restroom of a department store; i.e., this other person was 
masturbating at a urinal, and the victim in this case was 
masturbating in a toilet stall. By means of an offer of proof, it 
was disclosed that this other person told the prosecution that 
although he was not acquainted with the victim in this case, the 
place where the two of them were arrested was a place where 
homosexuals met. This person also testified that when he went 
into the restroom, “someone” in the stall was tapping a foot on 
the floor, supposedly a common signal for homosexual activity. 
The court rejected the offer of proof and refused to admit the 
evidence. There was no evidence of any contact between the two 
men. 

The court also sustained the State’s motion in limine to 
prevent possible evidence that on one occasion some unknown 
person or persons broke into the house where the victim was 
living with his parents and “wrote gay or words to that effect on 
the wall” and that at one time the victim had a window of his 
pickup truck “broken out and maybe some things yelled at him 
about being a gay or homosexual.” 

The defendant contends that the victim’s character trait of 
being homosexual was an essential element of his defense that 
he was the victim of a homosexual attack and that the trial court 
should have respected his Sixth Amendment rights and allowed 
him to adduce the offered testimony under Neb. Evid. R. 
405(2), Neb. Rev. Stat. § 27-405(2) (Reissue 1989). However, 
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the trial court ruled that there was not enough similarity in the 
actions described to justify admission of the testimony. 
Neb. Evid. R. 404, Neb. Rev. Stat. § 27-404 (Reissue 1989), 
states: 
(1) Evidence of a person’s character or a trait of his or 
her character is not admissible for the purpose of proving 
that he or she acted in conformity therewith on a 
particular occasion, except: 


(b) Evidence of a pertinent trait of character of the 
victim of the crime offered by an accused or by the 
prosecution to rebut thesame.... 

Rule 405 provides: 

(1) In all cases in which evidence of character or a trait 
of character of a person is admissible, proof may be made 
by testimony as to reputation or by testimony in the form 
of an opinion. On cross-examination, inquiry is allowable 
into relevant specific instances of conduct. 

(2) In cases in which character or a trait of character of a 
person is an essential element of a charge, claim, or 
defense, proof may also be made of specific instances of 
his conduct. 

The first question is whether the testimony concerning a 
specific instance of the victim’s conduct is relevant to the issue 
of self-defense. 

All relevant evidence normally is admissible. Evidence which 
is not relevant is not admissible. Neb. Evid. R. 402, Neb. Rev. 
Stat. § 27-402 (Reissue 1989). Relevant evidence means 
evidence having any tendency to make the existence of any fact 
that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence. 
Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1989). 

In State v. Dixon, 240 Neb. 454, 457-58, 482 N. W.2d 573, 576 
(1992), this court noted: 

“There are two components to relevant evidence: 
materiality and probative value. Materiality looks to the 
relation between the propositions for which the evidence is 
offered and the issues in the case. If the evidence is offered 
to help prove a proposition which is not a matter in issue, 
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the evidence is immaterial. What is ‘in issue,’ that is, 
within the range of the litigated controversy, is determined 
mainly by the pleadings, read in the light of the rules of 
pleading and controlled by the substantive law... . 

“The second aspect of relevance is probative value, the 
tendency of evidence to establish the proposition that it is 
offered to prove. . .. A fact that is ‘of consequence’ is 
material, and evidence that affects the probability that a 
fact is as a party claims it to be has probative force. ... 
Such evidence often is said to have ‘logical relevance,’ 
while evidence lacking in probative value may be 
condemned as ‘remote’ or ‘speculative.’ ” 

Quoting 1 McCormick on Evidence § 185 (John W. Strong 4th 
ed. 1992). 

Probative value is a relative concept; the probative value of a 
piece of evidence involves a measurement of the degree to which 
the evidence persuades the trier of fact that the particular fact 
exists and the distance of the particular fact from the ultimate 
issues of the case. State v. Dixon, supra; State v. Messersmith, 
238 Neb. 924, 473 N.W.2d 83 (1991). ; 

Other courts have examined the relevance of evidence of a 
victim’s prior homosexual conduct when the defendant has 
claimed self-defense, with dissimilar results. 

In State v. Bell, 60 Wash. App. 561, 805 P.2d 815 (1991), a 
defendant charged with second degree murder sought to 
introduce the testimony of nine lay witnesses; some of these 
witnesses would have testified that the victim had a reputation 
in the community as a homosexual, and others would have 
testified that they knew of specific instances in which the victim 
displayed homosexual conduct. The Court of Appeals of 
Washington found that under the applicable rules, evidence of 
specific instances of the victim’s past homosexual behavior was 
inadmissible. The court further noted that while evidence 
of a victim’s reputation may be admitted under certain 
circumstances to show that the victim acted in conformity with 
his or her character where the defendant claims that he acted in 
self-defense, the testimony would not be relevant in that case, 
reasoning: 

While evidence of [the victim’s] reputation as a 


STATE v. LOWE 179 
Cite as 244 Neb. 173 


homosexual may tend to prove that he grabbed at [the 
defendant’s] crotch and attempted to kiss him, these facts 
are not “of consequence to the determination of the 
action”, because the defense of self-defense is only 
available to a defendant who is responding to a perceived 
threat of great bodily harm or to the victim’s commission 
of a violent felony. 
Id. at 564-65, 805 P.2d at 817. 

In Kagebein v. State, 254 Ark. 904, 496 S.W.2d 435 (1973), 
the appellant asserted that the victim’s death came about 
because of the appellant’s resistance to the victim’s homosexual 
advances. The appellant argued that he should have been 
permitted to introduce evidence which would have tended to 
corroborate his claim that homosexual activities preceded the 
killing. The Arkansas court agreed, noting that 

[o]ne reason for allowing evidence of prior sexual 
misconduct when the case involves similar activity is that 
the extremely high degree of relevancy of such evidence 
outweighs the prejudice that may be caused to the 
defendant. If permitted as an exception when a 
defendant’s life or liberty is at stake, it would seem that 
“specific act” evidence of similar prior sexual behavior of 
a victim, where only reputation is at stake, would be a 
more compelling exception. ; 
Id. at 910, 496 S.W.2d at 439. 

In an Alaska case, Williamson v. State, 692 P.2d 965 (Alaska 
App. 1984), the defendant testified that he was sexually 
assaulted after going for a ride with the victim and accepting 
two or three Quaaludes from him. The defendant contended 
that the trial court erred in excluding the testimony of a man 
who would have testified to a similar encounter with the victim 
approximately | year earlier. The trial court had determined 
that the testimony was not probative on the issue of self-defense 
because it demonstrated the victim’s character for seduction 
rather than violence, and the court had concluded that any 
probative value was outweighed by the prejudice to the state, 
confusion of the issues, and foreseeable waste of time. The 
appellate court found that evidence of the victim’s prior 
conduct was highly probative and should have been admitted as 
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relevant character evidence. In distinguishing this type of 
evidence from evidence which is inadmissible under the state’s 
rape shield statute, the court reasoned that “(cJoncern for the 
sensibilities of the victim deserves substantially less weight in a 
murder case where the issue is self-defense and where the jury 
must determine who was the initial aggressor.” 692 P.2d at 972. 
The defendant cites Parisie y. Greer, 671 F.2d 1011 (7th Cir. 
1982), in which a Seventh Circuit panel found that the trial 
court committed reversible error in excluding the testimony of 
three witnesses who would have testified to the homosexuality 
of the victim. The circuit court noted that exclusion of the 
proffered testimony deprived the defendant of vital 
corroborative evidence, both as to his credibility and the 
deceased’s homosexuality. However, on rehearing en banc, the 
circuit court vacated the panel’s decision and affirmed the 
judgment of the trial court, which had denied defendant’s 
petition for habeas corpus, although no single opinion 
commanded the support of a majority of the circuit court’s 
members. Parisie v. Greer, 705 F.2d 882 (7th Cir. 1983), cert. 
denied 464 U.S. 918, 104 S. Ct. 284, 78 L. Ed. 2d 261, cert. 
denied 464 U.S. 950, 104 S. Ct. 366, 78 L. Ed. 2d 326. Ina 
decision which generated six separate opinions, the opinions of 
Judge Posner and Judge Swygert represent the disparity in the 
postures with which evidence of a victim’s homosexuality is 
viewed. Judge Posner wrote: 
I cannot agree that the appellant is entitled to a new trial so 
that he can introduce evidence that his murder victim was 
a homosexual, or even that a remand for further 
exploration of the question in the district court is 
warranted. Parisie wants the evidence admitted in order to 
bolster his defense of “homosexual panic,” which 
is the idea that a latent homosexual—and manifest 
“homophobe”—can be so upset by a homosexual’s 
advances to him that he becomes temporarily insane, in 
which state he may kill the homosexual. It is no business of 
mine whether the State of Illinois chooses to recognize a 
defense of “homosexual panic” as a subcategory of the 
insanity defense, but I cannot believe that the Constitution 
of the United States requires a state to allow defense 
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counsel in a murder case to defame the murderer’s victim 
as a homosexual without satisfying the normal 
prerequisite to admitting evidence of reputation—that the 
evidence “ ‘be based upon contact with the subject’s 
neighbors and associates rather than upon the personal 
opinion of the witness.’ ” 
705 F.2d at 893. In contrast, Judge Swygert wrote: 

[Parisie’s] attempts to bolster his assertion that 
the triggering event—the homosexual advance—had 
occurred, however, were frustrated by the trial court’s 
exclusion of testimony that Jackson had a reputation as 
and was a homosexual. Although the court acknowledged 
that such testimony was “very important” and “would be 
admissible,” it granted the widow and children’s motion in 
limine and issued an order prohibiting the mention of the 
victim’s homosexuality. . . . 


... The proof offered at the time the testimony of the 
three witnesses was excluded was defense counsel’s 
statement that the witnesses would testify that they were 
acquainted with the deceased, knew his reputation as a 
homosexual, and had engaged in homosexual acts with 
him.... 


There is no consensus even in the medical and 
psychiatric communities whether homosexuality is a 
character trait (which would generally be provable under 
Hlinois law only by evidence of reputation . . .) or a 
medical condition (which would surely be directly 
provable by evidence of symptoms). In either case, 
however, evidence of Jackson’s homosexuality would be 
relevant under the Illinois standard of relevancy .. . 
(relevant evidence is that “which tend{s] to make the 
proposition at issue more or less probable”) . . . because 
his homosexuality made it likelier that he made a 
homosexual advance toward Parisie. ... 


The reason the trial court excluded all testimony 
concerning the victim’s homosexuality despite its 
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acknowledged relevance appears to have been concern 
about its possible harmful effect on the victim’s family. I 
assume that this decision did not constitute an abuse of 
discretion under applicable state law. The ultimate 
questions in this case are whether state law is entitled to 
authorize that choice, limiting the defendant’s 
constitutional right to present a defense, and if not, 
whether the erroneous exclusion rendered the trial unfair. 

A defendant’s right to call witnesses in order to present 
a defense, rooted in the sixth amendment and applied to 
the states through the due process clause of the fourteenth 
amendment . ..isstrong. ... If I were deciding, as an issue 
of first impression, whether the state’s solicitude for the 
victim’s reputation could override this strong consti- 
tutional right, would not hesitate to conclude that 
it could not. I am spared making even that decision, 
however, for the Supreme Court has reached the same 
conclusion in weighing similar interests. In Davis v. 
Alaska, 415 U.S. 308, 319-20, 94S.Ct. 1105, 1111-12, 39 
L.Ed.2d 347 (1974), it held that a state’s interest in 
protecting the anonymity of juvenile offenders by 
preventing impeachment on the basis of their juvenile 
records could not outweigh the defendant’s interest in 
cross-examining witnesses against him: ‘Whatever 
temporary embarrassment might result to [the witness} or 
his family by disclosure of his juvenile record . . . is 
outweighed by petitioner’s right to probe into the 
inference of possible bias. ... 


“_ , . [T]he State’s desire that [the witness] fulfill his 
public duty to testify free from embarrassment and with 
his reputation unblemished must fall before the right of 
petitioner to seek out the truth in the process of defending 
himself.” If anything, in Davis the state’s interest in 
shielding its youth was stronger than the state interest 
here, because it was a generalized, statutory policy choice 
rather than the discretionary choice of a single judge. I 
conclude that the exclusion of the testimony was not 
warranted by a sufficiently strong state interest. 
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(Citations omitted.) 705 F.2d at 899-902. 

Evidence of a murder victim’s homosexuality may be 
admissible as corroborative of a defendant’s claim of 
self-defense from a homosexual assault, provided such 
evidence as tendered is probative of that defense. Here, the 
offered evidence falls far short of being probative of that issue. 
There is no foundation for drawing an inference of 
homosexuality from the fact of masturbation. The painting of 
the word “gay” by unknown persons ona house or truck or the 
tapping of a foot by someone not even identified by the witness 
lacks probative value alone to establish the proposition 
advanced, and such evidence is remote or speculative and 
properly was not admitted. 

The defendant next contends that the trial court erred in 
excluding the testimony of the defendant’s expert, Dr. Beverly 
Mead. In its offer of proof, the defense stated that Dr. Mead 
would have testified that based on the defendant’s level of 
intoxication, he would not have been able to form the necessary 
intent to commit the crime of second degree murder and, 
further, that what he did was reasonable under the 
circumstances he was faced with. 

In regard to expert testimony, Neb. Evid. R. 702, Neb. Rev. 
Stat. § 27-702 (Reissue 1989), provides: 

If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert’ 
by knowledge, skill, experience, training, or education, 
may testify thereto in the form of an opinion or otherwise. 

In State v. Reynolds, 235 Neb. 662, 683, 457 N. W.2d 405, 418 
(1990), this court stated that “ ‘[e]xpert testimony is permitted 
even in areas where laymen have competence to determine the 
facts testified to by the expert where a trial court may feel the 
opinion would assist them’ ”; i.e., it would be helpful to the 
trier of fact. The court went on to discuss the “helpfulness 
standard” as expressed in rule 702: 

“The helpfulness test subsumes a relevancy analysis. In 
making its determination, the court must proceed on a 
case-by-case basis. Its conclusions will depend on (1) the 
court’s evaluation of the state of knowledge presently 
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existing about the subject of the proposed testimony and 
(2) on the court’s appraisal of the facts of the case.” 

235 Neb. at 683, 457 N.W.2d at 419, quoting 3 Jack B. 
Weinstein & Margaret A. Berger, Weinstein’s Evidence 
§ 702[02] (1988). The court concluded that under this 
helpfulness standard, a court may exclude an expert’s opinion 
which is nothing more than an expression of how the trier of 
fact should decide a case, and that when an expert’s opinion on 
a disputed issue is a conclusion which may be deduced equally 
as well by a trier of fact with sufficient evidence on the issue, the 
expert’s opinion is superfluous and does not assist the trier in 

understanding the evidence or determining a factual issue. 
Other jurisdictions have considered the admissibility of 
expert testimony in regard to the effect of intoxication on a 
defendant’s capacity to form intent. See, e.g., Com. v. 
Edwards, 521 Pa. 134, 555 A.2d 818 (1989) (psychiatrists’ 
testimony that in their opinion defendant was not so intoxicated 
as to be unable to form specific intent to kill was admissible in 
prosecution for first degree murder and rape to rebut testimony 
of defendant’s expert that defendant could not have formed 
specific intent to kill); People v Bowers, 126 A.D.2d 897, 511 
N.Y.S.2d 177 (1987) (where defendant asserted degree of 
intoxication negated requisite intent, court held no abuse of 
discretion in excluding expert testimony, since there was ample 
evidence of defendant’s inebriation and the jury could be 
presumed to be familiar with the effects of alcohol on an 
individual’s mental state); State v. Rivera, 152 Ariz. 507, 733 
P.2d 1090 (1987) (because effect of alcohol intoxication is a 
subject matter within common knowledge and experience of 
the jury, trial court can properly preclude expert testimony 
relating to the effect of alcohol upon the ability to form specific 
intent); State v. Yates, 392 N.W.2d 30 (Minn. App. 1986) 
(testimony of physician who would have testified about the 
effects of alcohol consumption intermixed with Talwin was not 
admissible on issue of specific intent of defendant charged with 
assault who had not raised insanity defense; juries are capable 
of evaluating effects of intoxicants on a defendant’s ability to 
form intent); Burnham v. State, 497 So. 2d 904 (Fla. App. 
1986) (because voluntary intoxication is a valid defense to 
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specific intent crimes, testimony concerning appellant’s 
intoxication, if otherwise admissible, was relevant to 
- appellant’s defense); State v. Barranco, 73 N.C. App. 502, 326 
S.E.2d 903 (1985) (expert witness in field of forensic psychiatry 
entitled to render opinion that defendant’s intoxication did not 
mitigate his ability to form specific intent); Turk v. State, 662 
P.2d 997 (Alaska App. 1983) (in prosecution for robbery, 
exclusion by trial court of testimony of defendant’s expert 
witness regarding effect of defendant’s alcohol and drug use on 
his ability to formulate specific intent necessary for conviction 
was reversible error); People v Cronin, 60 N.Y.2d 430, 458 
N.E.2d 351, 470 N.Y.S.2d 110 (1983) (while jurors might be 
familiar with effects of alcohol on one’s mental state, combined 
impact of case of beer, several marijuana cigarettes, and 5 to 10 
Valium tablets on person’s ability to act purposefully cannot be 
said as a matter of law to be within ken of typical juror). Some 
courts have emphasized that the need for expert testimony is 
greater where the defendant has been under the influence of 
intoxicants other than alcohol, or mixed with alcohol. See, e.g., 
id.; State v. Betancourt, 131 Ariz. 61, 638 P.2d 728 (Ariz. App. 
1981) (refusal to allow defendant’s medical expert to testify to 
effect of LSD on average human was error in light of fact that 
effect of LSD on the human mind was not necessarily within 
common experience and knowledge of jury); Fouts v. State, 
374 So. 2d 22 (Fla. App. 1979), overruled on other grounds, 
Parker v. State, 408 So. 2d 1037 (Fla. 1982) (while effects of 
alcohol may be commonly known, assistance of expert would 
ordinarily be necessary for a jury to understand the effects of 
LSD). But see State v. Yates, supra. 

In the instant case, the defendant testified that he drank beer 
while at the bar, at the rate of three to four glasses an hour, and 
that he had in his car a quart of malt liquor which he was 
drinking while he looked for the party. When questioned about 
what he did when he awoke and saw the victim, the defendant 
stated, “I don’t remember from there. I just woke up from a 
deep sleep, and when I woke up, I was still drunk.” A friend of 
the defendant’s also testified that the defendant was drinking at 
the rate of two to three beers an hour and that the friend had 
brought two quarts of beer over to the defendant’s home earlier 
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in the evening. There is nothing in the record which would 
indicate that the type or level of intoxication was such that 
expert testimony would be necessary to assist the jury in 
understanding the evidence. Thus, the trial court did not err in 
excluding the testimony of Dr. Mead on the issue of the effect of 
alcohol on the defendant’s capacity to form the intent necessary 
to commit second degree murder; this assignment of error is 
therefore without merit. Similarly without merit is the 
defendant’s assertion that Dr. Mead should have been allowed 
to testify to the reasonableness of the defendant’s actions. The 
defendant did not claim to have any mental illness or defect 
which would have caused a response that would have been 
beyond the understanding of the jury. In its offer of proof, the 
defense stated that Dr. Mead would have testified: 
(B]ased on the fact that he was being fondled in the area 
that he was in, the physical circumstances and 
surrounding area being dark, the fact that he did not know 
if his assailant had a weapon, that what he did was 
reasonable under the circumstances based on what he was 
faced with, and that the fact that he did not run was 
reasonable. 
While this combination of events may be unique to this case, 
these events are all factors which jurors are capable of 
understanding and evaluating without the assistance of an 
expert’s conclusions. 

The defendant next asserts that the court erred in refusing to 
substitute the term “sexual assault” for “sexual intercourse,” 
or in failing to add “sexual contact” as a justification for the use 
of deadly force in its self-defense instruction. The defendant 
argues that the instruction was confusing because it did not 
make clear that the use of force can be justified in protecting 
oneself from a homosexual attack. 

The jury instruction on self-defense, instruction No. 12, 
which reflected the language of Neb. Rev. Stat. § 28-1409 
(Reissue 1989), stated in part: 

2. The use of force upon or toward another person is 
justifiable when the actor believes such force is 
immediately necessary for the purpose of protecting 
himself against the use of unlawful force by such other 
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person on the present occasion. 

3. The use of deadly force shall not be justifiable unless 
the actor believes that such force is necessary to protect 
himself against death, serious bodily harm, kidnapping or 
sexual intercourse compelled by force or threat... . 

While the defendant contends that the term “sexual contact” or 
“sexual assault” should have been included in this instruction, 
this addition would misstate the law, since obviously sexual 
contact and sexual assault encompass a range of conduct not 
defined by the statutory terminology of “sexual intercourse.” 
However, in response to the defendant’s concern that the jury 
would not interpret the term “sexual intercourse” to include. 
homosexual behavior, the court gave instruction No. 7, which 
defined sexual intercourse as “sexual intercourse in its ordinary 
meaning, fellatio or anal intercourse” and included the 
definition of fellatio. 

To establish reversible error from a court’s refusal to give a 
requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court’s refusal to give the 
tendered instruction. State v. Grant, 242 Neb. 364, 495 N.W.2d 
253 (1993); State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 
(1990). 

If the jury instructions, when read together, correctly state 
the law, are not misleading, and adequately state the issues, 
there is no prejudicial error. State v. Van Ackeren, 242 Neb. 
479, 495 N.W.2d 630 (1993); State v. Beins, 235 Neb. 648, 456 
N. W.2d 759 (1990). 

The defendant refers us to People v Coleman, 122 A.D.2d 
568, 569, 504 N.Y.S.2d 949, 950 (1986), in which the appellate 
court found that the trial court had erred in giving jury 
instructions which failed to include defense against “an 
attempted forcible sodomy” as one of two distinct grounds for 
the justified use of deadly physical force. However, the 
defendant does not offer any explanation of how this 
terminology would have been preferable to what was stated in 
instructions Nos. 7 and 12, nor does the record reflect that this 
terminology was proposed to the court during the instruction 
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conference. 

Here, the instructions, when read together, correctly stated 
the law of self-defense as expressed in § 28-1409, adequately 
defined the terminology, and were not misleading to the jury. 
Thus, the defendant’s third assignment of error is without 
merit. 

In his final assignment of error, the defendant asserts that the 
trial court erred in imposing excessive sentences. The court 
sentenced the defendant to life in prison on the conviction of 
second degree murder, with credit for 60 days served, and to 4 to 
6 years in prison for use of a weapon in the commission of a 
felony, to run consecutively to his sentence on the first count. 

A sentence imposed within the statutory limits will not be 
disturbed on appeal in the absence of an abuse of discretion by 
the trial court. State v. Ellen, 243 Neb. 522, 500 N.W.2d 818 
(1993); State v. Philipps, 242 Neb. 894, 496 N.W.2d 874 (1993). 

An abuse of discretion takes place when the sentencing 
court’s reasons or rulings are clearly untenable and unfairly 
deprive a litigant of a substantial right and a just result. State v. 
Philipps, supra; State v. Reynolds, 242 Neb. 874, 496 N.W.2d 
872 (1993). 

In imposing a sentence, a sentencing judge should consider 
the defendant’s age, mentality, education, experience, and 
social and cultural background, as well as his or her past 
criminal record or law-abiding conduct, motivation for the 
offense, nature of the offense, and the amount of violence 
involved in the commission of the crime. State v. Ellen, supra; 
State v. Philipps, supra. 

The defendant was convicted of the offense of second degree 
murder, in violation of Neb. Rev. Stat. § 28-304 (Reissue 1989), 
a Class IB felony. The sentence for a Class IB felony ranges 
from a 10-year minimum to life in prison. 

This was a senseless and brutal crime. According to the 
evidence and the opinion testimony of the pathologist, the jury 
could have concluded that the victim was struck a severe blow 
to the back of his skull, fell on his back, and then received seven 
or eight crushing blows to the face and front of the skull. The 
injuries resulting consisted of bruising, bleeding, and a 
fractured and terribly misshapen skull. The instrument used to 
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deliver these blows was a six-cell flashlight weighing slightly 
more than 3 pounds. 


Considering the nature and seriousness of the crime, 


although being aware of the relatively clean record of the 
defendant, we cannot say the trial court abused its discretion in 
imposing the sentences that it did. 


The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LAMONT L. THOMPSON, 
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Motions to Suppress. At a hearing to suppress evidence, the trial court, as the 
trier of fact, is the sole judge of the credibility of witnesses and the weight to be 
given to their testimony and other evidence. 

Motions to Suppress: Appeal and Error. In reviewing a trial court's ruling on 
suppression of evidence, an appellate court does not reweigh or resolve conflicts 
in the evidence, but will uphold the trial court’s findings of fact unless those 
findings are clearly erroneous. 

—____.. In deciding whether a trial court’s findings on a motion to 
suppress are clearly erroneous, an appellate court takes into consideration that 
the trial court has observed the witnesses testifying regarding such motion. 
Search and Seizure. In determining the reasonableness of an intrusive search, 
the following factors are to be considered: (1) whether the government had a 
clear indication that incriminating evidence would be found; (2) whether the 
police had a warrant or there existed exigent circumstances, such as the 
imminent destruction of evidence, to excuse the warrant requirement; and (3) 
whether the method used to extract the evidence was reasonable and performed 
ina reasonable manner. 

Criminal Law: Evidence: Police Officers and Sheriffs. The police have a right 
short of outright brutality of a shocking nature to apply such reasonable force to 
a suspect as is fairly necessary to prevent an imminent destruction of evidence of 
the commission of acrime. ; 

Constitutional Law: Search and Seizure. Although the determination must be 
made in light of the fundamental criteria laid down by the Fourth Amendment 
and in opinions of the court applying that amendment, the reasonableness of a 
search is a substantive determination to be made by the trial court from the facts 
and circumstances of the case. 
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7. Criminal Law: Judgments: Appeal and Error. While in a bench trial of a 
criminal case the court’s findings have the effect of a verdict and will! not be set 
aside unless clearly erroneous, an appellate court has an obligation to reach an 

; independent, correct conclusion regarding questions of law. 

8. Statutes: Controlled Substances. Unless a statute specifically provides 
otherwise, it matters not how much of a controlled substance one possesses; 
‘under such a circumstance, the quantity possessed is not an essential element of 
thecrime. : 


Appeal! from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and David Arterburn for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


CAPORALE, J. 
1. STATEMENT OF CASE 

After refusing to suppress certain evidence, the trial court, 
then sitting as the trier of fact, adjudged the defendant, 
LaMont L. Thompson, guilty of the Class IV felony offense of 
possessing cocaine, in violation of Neb. Rev. Stat. 
§§ 28-405(a)(4) [Schedule II] (Reissue 1989) and 28-416(3) 
(Cum. Supp. 1992). Thompson asserts the trial court erred in 
(1) overruling his suppression motion and (2) finding the 
evidence sufficient to support the charge. We affirm. 


Il. FACTS 

While in a marked cruiser at approximately 10 p.m. on 
February 5, 1992, two Omaha police officers, Vincent Perez 
and John Sears, observed Thompson standing in the parking 
lot of a liquor store located in the highest drug trafficking area 
in the city. Upon seeing the cruiser, Thompson quickly ran into 
the liquor store. Perez recognized Thompson as the result of 
some 30 to 40 previous contacts and knew from prior reports 
that Thompson was a street-level drug dealer who carried crack 
cocaine in his mouth. Perez also saw Thompson and another 
party with their hands extended out toward each other, 
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exchanging something. As the officers approached, Thompson 
hurried away and made a motion to his mouth with his hand. 

While Sears attended to the other party, Perez ordered 
Thompson to open his mouth. As Thompson refused to 
comply, Perez shined his flashlight on Thompson’s face and 
saw around Thompson’s lips white crumbs, which Perez 
suspected to be crack cocaine. Perez once more ordered 
Thompson to open his mouth, and Thompson again refused. 
Perez then ordered Thompson to place his hands behind his 
back so that he might be secured, whereupon Thompson began 
swinging his hands and clawing at the officer to avoid being 
handcuffed. 

Perez next placed Thompson in a “lateral vascular neck 
restraint,” as the consequence of which Thompson became 
unconscious, thereby permitting Perez to handcuff him. Other 
than Thompson’s characterization of the restraint as a choking 
maneuver, the record does not describe the restraint. 

In any event, Sears joined Perez and Thompson and pulled 
crack-cocaine-like substances off Thompson’s lips and from 
around his teeth. About 10 seconds later, Thompson regained 
consciousness, and Perez placed him in the cruiser and 
proceeded to the police station, where Perez swabbed 
Thompson’s hands and had him chew on asterile gauze. 

Laboratory tests established the substances taken from and 
around Thompson’s mouth to be cocaine, and Thompson’s 
hands revealed the presence of cocaine. According to Perez, the 

- substances removed from Thompson’s lips were between the 
size of a pinhead anda pea. 


Ill. ANALYSIS 
With those facts in mind, we turn our attention to 
Thompson’s two assignments of error. 


1. SUPPRESSION MOTION 
In connection with his first assignment of error, Thompson 
argues that the evidence concerning the nature of the substances 
taken from and around his mouth should have been suppressed 
because the search was accomplished through the use of 
excessive force, rendering the search constitutionally 
unreasonable. He raises no issues concerning the propriety of 
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the officers’ approaching or arresting him. 


(a) Scope of Review 

We begin our consideration of this assignment of error by 
noting that at a hearing to suppress evidence, the trial court, as 
the trier of fact, is the sole judge of the credibility of witnesses 
and the weight to be given to their testimony and other 
evidence. Moreover, in reviewing a trial court’s ruling on 
suppression of evidence, an appellate court does not reweigh or 
resolve conflicts in the evidence, but will uphold the trial court’s 
findings of fact unless those findings are clearly erroneous. 
State vy. Martin, 243 Neb. 368, 500 N.W.2d 512 (1993); State v. 
Bowen, 232 Neb. 725, 442 N.W.2d 209 (1989); State v. Marco, 
230 Neb. 355, 432 N.W.2d 1 (1988). In deciding whether a trial 
court’s findings on a motion to suppress are clearly erroneous, 
an appellate court takes into consideration that the trial court 
has observed the witnesses testifying regarding such motion. 
State v. Martin, supra; State v. Ellington, 242 Neb. 554, 495 
N.W.2d 915 (1993); State v. Van Ackeren, 242 Neb. 479, 495 
N. W.2d 630 (1993). 


(b) Nature of Search 

We note first of all that it is not at all clear that Perez 
employed the restraint at issue in order to effect a search; his 
testimony was that he used the restraint to control Thompson. 
However, for the purposes of our analysis, we assume, as 
Thompson has done, that the restraint was applied to effect the 
search. 

The two most prominent decisions on the subject of intrusive 
searches are Rochin v. California, 342 U.S. 165, 72S. Ct. 205, 
96 L. Ed. 183 (1952), and Schmerber v. California, 384 U.S. 
757, 86S. Ct. 1826, 16 L. Ed. 2d 908 (1966). . 

Rochin, the only case cited by Thompson, was decided 
before Mapp v. Ohio, 367 U.S. 643, 81S. Ct. 1684, 6 L. Ed. 2d 
1081 (1961), made the right of privacy guaranteed by the 4th 
Amendment applicable to the states through the Due Process 
Clause of the 14th Amendment. Rochin was therefore 
grounded on due process principles. Therein, police officers, 
acting upon a tip that Rochin was dealing in drugs, illegally 
entered his home without a warrant. The officers forced their 
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way into the defendant’s bedroom and observed two capsules 
on a nightstand beside Rochin’s bed. When asked about the 
capsules, Rochin grabbed and placed them in his mouth. The 
officers grappled with Rochin and unsuccessfully tried to 
retrieve the capsules. Rochin was then handcuffed and taken to 
a hospital, where, at the direction of one of the officers, a 
doctor forced him to ingest an emetic solution which caused 
him to vomit the capsules. The U.S. Supreme Court described 
the officers’ conduct as “brutal” and “shock{ing] the 
conscience” and held that the method of retrieving the evidence 
was “too close to the rack and the screw” not to have violated 
due process of law. 342 U.S. at 172-74. 

In Schmerber, police arrested the defendant at a hospital 
where he had been taken for treatment after an automobile 
accident. While at the hospital, the officer ordered a blood 
sample be taken from the defendant without his consent and 
without a warrant. The blood sample revealed the defendant 
was intoxicated, and the results were admitted at trial. In 
approving this procedure, the Schmerber Court remarked that 
the officers acted in accordance with an accepted medical 
procedure and that the operation was performed in a 
reasonable manner without trauma or pain. Noting that “the 
Fourth Amendment’s proper function is to constrain, not 
against all intrusions as such, but against intrusions which are 
not justified in the circumstances or which are made in an 
improper manner,” 384 U.S. at 768, the Court emphasized that 
a blood test was routine and that taking blood must be 
contrasted sharply with the practice in Rochin. Moreover, the 
Court found an “emergency” situation to exist because of the 
highly evanescent nature of the evidence. 384 U.S. at 770. The 
Schmerber Court set forth several criteria to be considered in 
determining the reasonableness of an intrusive search: (1) 
whether the government had a clear indication that 
incriminating evidence would be found; (2) whether the police 
had a warrant or there existed exigent circumstances, such as 
the imminent destruction of evidence, to excuse the warrant 
requirement; and (3) whether the method used to extract the 
evidence was reasonable and performed in a reasonable 
manner. : 
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Several jurisdictions have examined the means used by police 
to extract evidence from a suspect’s mouth. Although 
repeatedly affirming the reasonable use of force to retrieve 
evidence of a crime which has been secreted in the mouth, 
jurisdictions vary as to the amount of force which can be used. 
See, United States v. Harrison, 432 F.2d 1328 (D.C. Cir. 1970); 
United States v. Caldera, 421 F.2d 152 (9th Cir. 1970); State v. 
Desmond, 593 So. 2d 965 (La. App. 1992); People v. 
Matherine, 166 A.D.2d 322, 560 N.Y.S.2d 1018 (1990), appeal 
denied 76N.Y.2d 1022, 566N.E.2d 1178, 565 N.Y.S.2d 773. 

Various federal courts have admitted evidence taken from a 
defendant’s mouth where police officers have applied a choke 
hold or grabbed the defendant’s throat. In Harrison, officers 
entered the defendant’s dwelling in execution of a search 
warrant and witnessed the defendant swallowing an envelope 
containing heroin capsules. One of the officers grabbed the 
defendant’s throat to prevent him from swallowing the 
envelope. Finding that the existence of a valid warrant 
distinguished the situation before it from Rochin v. California, 
supra, the Harrison court held the conduct to have been 
reasonable and necessary to prevent the destruction of evidence 
and ruled the grabbing of the defendant’s throat not to 
constitute undue force or brutality. Espinoza v. United States, 
278 F.2d 802 (Sth Cir. 1960), cert. denied 364 U.S. 827, 81S. Ct. 
65, 5 L. Ed. 2d 55, also ruled the choking of the defendant and 
the placing of pressure against his nose and jaw to pry open his 
mouth and prevent him from swallowing evidence to be 
reasonably necessary to retrieve the articles the defendant 
attempted to swallow and not to be excessive force. 

A number of states have followed suit. See, State v. Lewis, 
115 Ariz. 530, 566 P.2d 678 (1977) (choke hold used by police 
officer to prevent accused from swallowing balloon of heroin 
while another officer slapped accused in the back to get her to 
open her mouth was not so excessive as to deny due process); 
State v. Santos, 101 N.J. Super. 98, 102, 243 A.2d 274, 276 
(1968) (choking defendant’s accomplice to prevent swallowing 
of narcotics did not prevent their admission into evidence. “The 
police have a right short of outright brutality of a shocking 
nature to apply such reasonable force to a suspect as is fairly 
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necessary to prevent an imminent destruction of evidence of the 
commission of crime”); Johnson v. State, 397 S.W.2d 441 (Tex. 
Crim. App. 1965) (officer’s use of both hands to choke 
defendant to prevent him from swallowing marijuana cigarette 
did not affect its admissibility in prosecution for possession); 
Donley vy. State, 435 S.W.2d 518 (Tex. Crim. App. 1969) 
(stranglehold on defendant, forcing him to spit out heroin, was 
not an unreasonable search and seizure); Hernandez v. State, 
548 S.W.2d 904 (Tex. Crim. App. 1977) (action of the police 
officers in wrestling defendant to the ground while one officer 
held defendant’s arm and the other choked defendant did not 
shock the conscience, and evidence obtained from search was 
admissible); People v. Johnson, 78 Ill. App. 2d 398, 223 N.E.2d 
321 (1966), cause remanded by 38 Ill. 2d 399, 231 N.E.2d 447 
(1967) (force reasonable where officers throttled defendant to 
force him to cough up heroin); State v. Victor, 76 Ohio App. 3d 
372, 601 N.E.2d 648 (1991), cert. denied U.S. ___, 113 
S. Ct. 292, 121 L. Ed. 2d 217 (1992) (choking defendant with a 
hand thrust to neck was not excessive force, since search was 
accomplished quickly and defendant opened his mouth as soon 
as pressure was applied to his throat, remained standing 
throughout the search, and did not appear to be injured as a 
result of the contact). 

However, the courts of California have held that choking or 
using a choke hold to make a defendant spit out evidence 
secreted in his or her mouth constitutes excessive force. People 
v. Cappellia, 208 Cal. App. 3d 1331, 256 Cal. Rptr. 695 (1989). 
See People v. Sanders, 268 Cal. App. 2d 802, 74 Cal. Rptr. 350 
(1969) (evidence recovered from mouth of suspect not 
admissible where officer applied judo hold designed to stop the 
flow of blood to defendant’s head). But in Carleton v. Superior 
Court (People), 170 Cal. App. 3d 1182, 216 Cal. Rptr. 890 
(1985), the court found the use of a carotid restraint not 
excessive where the defendant was resistive and aggressive. The 
defendant was charged with driving under the influence of 
alcohol. After his arrest, he was asked to provide a sample of 
blood, breath, or urine so that his blood alcohol level could be 
determined. The defendant aggressively resisted the test, and 
police applied a carotid restraint for 4 or 5 seconds, during 
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which the defendant became limp. 

Where police place their hands on a defendant’s throat or 
neck but do not choke the defendant, California has held the 
force applied in making the search is not excessive. “ ‘The 
mouth is not a “sacred orifice” and “there is no constitutional 
right to destroy or dispose of evidence... .” ... ” People v. 
Johnson, 231 Cal. App. 3d 1, 15, 282 Cal. Rptr. 114, 122 (1991) 
(officer’s testimony that he had defendant in control hold from 
behind, the crook of his arm placed in front of defendant’s neck 
to avoid choking, while second officer used one or both of his 
hands at defendant’s jaw or lower face in attempt to retrieve 
cocaine from his mouth supported trial court’s finding that 
officers did not choke defendant to get cocaine from his mouth 
and, thus, that excessive force was not used). See, People v. 
Fulkman, 235 Cal. App. 3d 555, 286 Cal. Rptr. 728 (1991) 
(force applied by officers to retrieve balloons of heroin, which 
force consisted of pounding defendant on back, placing 
pressure on Adam’s apple to prevent him from swallowing, and 
prying contraband out of defendant’s mouth with pen, was not 
unreasonable); People v. Cappellia, supra (police did not use 
constitutionally impermissible force in preventing defendant 
from swallowing heroin bindles when they placed their hands 
around his throat and prevented his Adam’s apple from moving 
up and down, but did not choke him, impair his breathing, or 
cause him to cry out in pain); People v. Bass, 214 Cal. App. 2d 
742, 29 Cal. Rptr. 778 (1963) (officer’s hand on defendant’s 
neck to prevent him from swallowing evidence did not violate 
due process); People v. Tahtinen, 210 Cal. App. 2d 755, 26 Cal. 
Rptr. 864 (1962), cert. denied 375 U.S. 842, 84S. Ct. 91, 11 L. 
Ed. 2d 69 (1963) (the force used by police officers reasonable 
where officer pressed defendant’s head forward and downward 
to prevent him from swallowing; whether an amount of force is 
excessive is dependent upon the facts of each case; here, 
defendant bit, struck, kicked, and wrestled with officers in 
attempt to avoid being taken into custody with the heroin as 
evidence); People v. Dickenson, 210 Cal. App. 2d 127, 26 Cal. 
Rptr. 601 (1962) (holding defendant’s Adam’s apple to prevent 
him from swallowing did not violate due process where officer 
did not attempt to choke defendant). However, in People v. 
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Parham, 60 Cal. 2d 378, 384 P.2d 1001, 33 Cal. Rptr. 497 
(1963), reh’g denied 379 U.S. 873, 85S. Ct. 21, 13 L. Ed. 2d 80 
(1964), the force applied by officers in striking the defendant 
twice on the back of the neck with a police club to extract a 
check which the defendant had placed in his mouth violated due 
process. “Choking a man to extract evidence from his mouth 
violates due process. [Citations omitted.] Clubbing a man to 
obtain evidence is equally brutal and offensive, and the check 
thus obtained should not have been admitted into evidence.” 60 
Cal. 2d at 384, 384 P.2d at 1004, 33 Cal. Rptr. at 500. The court 
noted that the defendant neither resisted arrest nor attempted to 
flee and that the officers’ only objective was to extract the 
check from the defendant’s mouth. 

Washington appears to follow California’s “no-choke” 
position. See, State v. Williams, 16 Wash. App. 868, 560 P.2d 
1160 (1977); State v. Young, 15 Wash. App. 581, 550 P.2d 689 
(1976), cert. denied 431 U.S. 931, 97S. Ct. 2635, 53 L. Ed. 2d 
246 (1977). Both Williams and Young involved the use of force 
to constrict the defendant’s ability to swallow. In Young, one 
police officer pinched the suspect’s nose while the other officer 
placed his hands on the suspect’s throat. The court concluded 
that the suspect had not been choked and that the use of force 
was reasonable to prevent the destruction of evidence. In 
Williams, an officer pinched the defendant’s nose while the 
other officer placed his hands around the defendant’s throat, 
effectively preventing his Adam’s apple from moving, and used 
a spoon to extract narcotics from the defendant’s mouth. The 
Williams court distinguished Young because the defendant in 
Williams was actually choked for 30 to 60 seconds. The court 
held it was constitutionally reasonable for the police to place 
their hands on a suspect’s neck to prevent swallowing of 
evidence, as long as they do not choke the suspect. The Williams 
court emphasized that the officers can place their hands on a 
suspect’s neck to prevent the swallowing of evidence and apply 
even greater force when necessary to overcome active 
resistance. In Williams, the defendant did not resist beyond 
refusing briefly to spit out the drugs. The Washington Court of 
Appeals, in State v. Taplin, 36 Wash. App. 664, 676 P.2d 504 
(1984), followed the same line of reasoning established in 


198 244 NEBRASKA REPORTS 


Williams. One officer grabbed the suspect’s nose by hooking his 
fingers into the nasal passage while the other detective placed 
his hands on the suspect’s neck to stop movement of his Adam’s 
apple and to prevent him from swallowing balloons containing 
narcotics. The court found the suspect was able to breathe, and 
therefore, the choke hold did not violate the test established in 
Young and Williams. 

Several courts in other jurisdictions have upheld searches 
where force other than choking was applied to a defendant to 
extract evidence from his or her mouth. State v. Strong, 493 
N.W.2d 834 (lowa 1992) (approves warrantless pumping of 
stomach of defendant who ingested crack cocaine and observes 
that while physical evidence may not be tortured from 
defendant’s lips, mouth is not a sacred orifice into which 
contraband may be placed and thereafter disposed of in a 
leisurely fashion); State ex rel. Flournoy v. Wren, 108 Ariz. 356, 
498 P2d 444 (1972) (action of officer in forcing open 
defendant’s mouth and scraping marijuana off defendant’s 
teeth with the cap of a ballpoint pen did not violate due 
process); State v. Jacques, 225 Kan. 38, 587 P.2d 861 (1978) 
(police conduct did not shock the conscience where defendant, 
who had been observed placing balloons in his mouth, refused 
to spit them out and officer placed his hand on defendant’s 
throat to prevent him from swallowing); State v. Desmond, 593 
So. 2d 965 (La. App. 1992) (reasonable force was used to 
prevent suspect from swallowing cocaine where officers 
grabbed suspect’s throat and slammed him to the ground, 
possibly rendering him unconscious); State v. Bolton, 548 So. 
2d 345 (La. App. 1989) (forcible extraction of heroin from 
mouth of female suspect when officer took suspect by throat 
was constitutionally reasonable; the court noted that struggle to 
retrieve the contraband was short in duration and limited in 
extent, and no injuries resulted); People v Holloway, 416 Mich. 
288, 330 N.W.2d 405 (1982), cert. denied 461 U.S. 917, 103 S. 
Ct. 1900, 77 L. Ed. 2d 288 (1983) (force applied to defendant’s 
jaws and throat did not violate Fourth Amendment where 
search did not last long, defendant’s blood supply and air 
passages were not restricted or cut off, and defendant did not 
require hospitalization and did not appear to be injured as a 


STATE v. THOMPSON 199 
Cite as 244 Neb. 189 


result of the conduct); Foxall v. State, 157 Ind. App. 19, 298 
N.E.2d 470 (1973) (police did not use unreasonable force in 
inserting shoehorn into defendant’s mouth to extract evidence 
after a scuffle ensued between defendant and officers; 
subsequent physical examination of defendant revealed three . 
broken ribs, bruised lower lip, slight hemorrhaging of one eye, 
and several teeth missing from denture plate). But see, Locke v. 
State, 588 So. 2d 1082 (Fla. App. 1991) (ordinarily not proper 
for police officer to forcibly choke a person in order to prevent 
the swallowing of small amount of drugs unless attempting to 
save suspect’s life by preventing oral ingestion of drugs; 
remanded to trial court to make additional findings regarding 
the extent to which officer’s conduct threatened suspect’s safety, 
health, and sense of personal privacy and security); State v. 
Tapp, 353 So. 2d 265 (La. 1977) (evidence inadmissible where 
defendant was caused to disgorge the packet from his throat 
after a struggle lasting 15 to 20 minutes. To retrieve the evidence 
from defendant’s throat, five police officers beat defendant in 
face and head with their hands, held defendant’s nose to cut off 
his breathing, and choked defendant to prevent him from 
swallowing). 

Given these conflicting views, it is appropriate to analyze the 
conduct of Perez and Sears under the framework established in 
Schmerber v. California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. 
Ed. 2d 908 (1966). 

Perez’ observations of white crumbs on Thompson’s lips and 
mouth and Thompson’s furtive movement toward his mouth in 
what appeared to be an attempt to hide something gave strong 
indications that evidence of a crime would be found in and 
around Thompson’s mouth. The need for speed was also 
apparent. Thompson appeared to be in the process of 
destroying the only evidence the government had to convict him 
of possessing cocaine. The officers were unaware of how the 
drug was packaged; if unpackaged, the evidence could have 
been metabolized before a blood test could be administered. 
Moreover, the evidence present in and around Thompson’s 
mouth was easily removed; thus, the method used to obtain the 
evidence was reasonable and performed in a reasonable 
manner. Indeed, the foregoing review of cases from other 
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jurisdictions illustrates that far more intrusive searches than 
that involved here have been held constitutional. 

As noted in State v. Williams, 16 Wash. App. 868, 560 P.2d 
1160 (1977), and Carleton v. Superior Court (People), 170 Cal. 
App. 3d 1182, 216 Cal. Rptr. 890 (1985), the use of greater force 
is justified where the defendant did not surrender to the police, 
or aggressively combated them. Under the provisions of Neb. 
Rev. Stat. § 28-1412 (Reissue 1989), the use of force upon or 
toward the person of another is justifiable when the actor is 
making or assisting in making an arrest and the actor believes 
that such force is immediately necessary to effect a lawful 
arrest. In Wagner v. City of Omaha, 236 Neb. 843, 848, 464 
N.W.2d 175, 180 (1991), this court, in reviewing a 15-day 
suspension given to a police officer for the excessive use of force 
in performing his duties, held that “under the provisions of 
§ 28-1412, a police officer in making an arrest must use only 
reasonable force, which is that amount of force which an 
ordinary, prudent, and intelligent person with the knowledge 
and in the situation of the arresting police officer would have 
deemed necessary under the circumstances.” See, Wilson v. 
Gutschenritter, 185 Neb. 311, 175 N.W.2d 282 (1970); Breese v. 
Newman, 179 Neb. 878, 140 N. W.2d 805 (1966). 

In reviewing the amount of force used, a court must make 
allowance for the fact that police officers are often forced to 
make split-second judgments, in circumstances that are tense, 
uncertain, and rapidly evolving, about the force that is 
necessary in a particular situation. Graham v. Connor, 490 
U.S. 386, 109S. Ct. 1865, 104 L. Ed. 2d 443 (1989). 

The fact that Thompson’s mouth was searched when he was 
unconscious does not, in and of itself, render the search 
unreasonable. In Breithaupt v. Abram, 352.U.S. 432, 77S. Ct. 
408, 1 L. Ed. 2d 448 (1957), the driver of an automobile 
involved in an accident was unconscious when police officers 
ordered blood to be withdrawn. The extraction was made by a 
physician in a simple, medically acceptable manner. The 
conviction was affirmed, the Court holding that the withdrawal 
did not offend that “ ‘sense of justice.’ ” 352 U.S. at 437. The 
“absence of conscious consent, without more, does not 
necessarily render the taking a violation of a constitutional 
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right.” 352 U.S. at 435. 

Although the determination must be made in light of the 
fundamental criteria laid down by the Fourth Amendment and 
in opinions of the court applying that amendment, the 
reasonableness of a search is a substantive determination to be 
made by the trial court from the facts and circumstances of the 
case. State v. Sharp, 184 Neb. 411, 168 N.W.2d 267 (1969); 
State v. O’Kelly, 175 Neb. 798, 124 N.W.2d 211 (1963), cert. 
denied 376 U.S. 956, 84S. Ct. 978, 11 L. Ed. 2d 975 (1964). 

So far as the record shows, Thompson suffered only a 
momentary discomfort from the restraint and did not find it 
necessary to consult a physician. In view of the lack of injury 
and the minimal intrusion of the officers in removing the 
suspect substances from Thompson’s mouth, we cannot say the 
trial court’s finding that the search was reasonable is clearly 
wrong. 


2. SUFFICIENCY OF EVIDENCE 
In his second and final assignment of error, Thompson 
asserts there was a failure of evidence because the corpus delicti 
was not proved. 


(a) Scope of Review 

In the analysis of this assertion, it must be recalled that while 
in a bench trial of a criminal case the court’s findings have the 
effect of a verdict and will not be set aside unless clearly 
erroneous, State v. Reichert, 242 Neb. 33, 492 N.W.2d 874 
(1992), an appellate court has an obligation to reach an 
independent, correct conclusion regarding questions of law, 
State Farm Mut. Auto. Ins. Co. v. Hildebrand, 243 Neb. 743, 
$02 N.W.2d 469 (1993). 


(b) Nature of Evidence 

Thompson argues that because the forensic chemist for the 
State was unable to ascribe either weight or size to the 
substances submitted to him for testing, the State failed to 
prove the corpus delicti of the crime. In so doing, he relies on 
two cases. 

In the first, State v. George, 228 Neb. 774, 424 N.W.2d 350 
(1988), the defendant was convicted of disturbing the peace 
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following an altercation in a bar. Several people were arrested. 
The only testimony offered against the defendant was that of 
the bartender, who said that her peace was disturbed. However, 
she conceded that the defendant interfered with her peace and 
quiet because he did not order a drink and was not a regular 
customer. She did not know who started the fight, but knew 
that the other three patrons of the bar who were also cited never 
threw a punch. In the trial held for the other patrons, the 
bartender stated that those three did not disturb her peace and 
quiet because they were regular customers who bought drinks. 
The court failed to find the corpus delicti proved beyond a 
reasonable doubt. 

In the other, State v. Rich, 222 Neb. 394, 383 N.W.2d 801 
(1986), the defendant was convicted of larceny. A store owner 
believed she saw the defendant place a box of pudding in his 
pants pocket and leave the store without paying. She testified 
that before the defendant left the store, she saw a bulge in his 
pants which appeared to have the shape of a box of pudding. 
The store owner called the police, who confronted the 
defendant and searched him but did not find the box. The 
evidence was held insufficient to find guilt beyond a reasonable 
doubt. 

However, the statutes under which Thompson was convicted 
do not require a minimum amount of cocaine for conviction of 
a Class IV felony. “A person knowingly or intentionally 
possessing [cocaine] shall be guilty of a Class IV felony.” 
§ 28-416(3). 

Indeed, we previously resolved this issue against Thompson. 
The cases State v. Fletcher, 221 Neb. 562, 378 N.W.2d 859 
(1985); State v. Jennings, 195 Neb. 434, 238 N.W.2d 477 (1976); 
State v. Brown, 195 Neb. 321, 237 N. W.2d 861 (1976); and State 
v. McElroy, 189 Neb. 376, 202 N.W.2d 752 (1972), all stand for 
the proposition that unless a statute specifically provides 
otherwise, it matters not how much of a controlled substance 
one possesses; under such a circumstance, the quantity 
possessed is not an essential element of the crime. 

Thus, as there is proof that the substances on Thompson’s 
person were cocaine, it is immaterial that it may have been 
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“infinitesimal.” Brief for appellant at 6. Thus, the corpus 
delicti was proved. 


IV. JUDGMENT 
Accordingly, the judgment of the district court is affirmed. 
AFFIRMED. 

White, J., concurring. 

The majority assumes that the police used the lateral vascular 
neck restraint (LVNR) to effect a search of Thompson. 
However, the record demonstrates the LVNR was used to 
arrest Thompson. Thus, the majority’s discussion of the 
reasonableness of the LVNR as a method of securing a search of 
a person is not appropriate. 

The evidence at the suppression hearing established the 
following events: Officer Perez left his police car, approached 
Thompson, and had Thompson place his hands on the police 
cruiser. Perez asked Thompson to open his mouth and 
‘Thompson refused. Perez then shined a flashlight on 
Thompson’s face and observed “white crumbs” around his 
mouth. At that time, Perez states, Thompson was not free to 
leave. Perez again asked Thompson to open his mouth and 
Thompson refused. Wanting to secure Thompson, Perez told 
Thompson to place his hands behind his back. Thompson 
refused, pushed away from the police car, and began to swing 
his arms. Perez stated that Thompson struggled with him as he 
attempted to handcuff Thompson. During this struggle, Perez 
placed Thompson in the LVNR. According to Perez, he used 
the LVNR to control and handcuff Thompson. After 
Thompson was handcuffed, Officer Sears wiped a white 
substance from Thompson’s lips and around his teeth. 

The legality of Thompson’s arrest is not argued in this court. 
The analysis for determining the constitutionality of an arrest is 
separate and distinct from that used to determine the 
constitutionality of a search. Whether a police officer has 
probable cause to make an arrest and whether the officer has 
exceeded the scope of justified force while making the arrest 
requires a thorough review of the existing circumstances. See, 
State v. Moore, 226 Neb. 347, 411 N.W.2d 345 (1987) (stating 
* that a warrantless arrest must be based upon probable cause 
and that the amount of force used to effectuate the arrest must 
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be justified under the circumstances); Neb. Rev. Stat. 
§ 28-1412 (Reissue 1989). 
SHANAHAN and LANPHIER, JJ., joinin this concurrence. 


STATE OF NEBRASKA, APPELLEE, V. PHILLIP E. BOWEN, APPELLANT. 
505 N. W.2d 682 


Filed September 17, 1993. No. S-92-1121. 


1. Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were or could have been litigated on direct 
appeal. 

2. Venue: Appeal and Error. A motion for change of venue is addressed to the 
discretion of the trial judge, whose ruling will not be disturbed absent an abuse 
thereof. 

3. . Venue: Juries: Proof. In order for one to successfully move for achange of venue 
based on pretrial publicity, one must show that the publicity has made it 
impossible to secure a fair and impartial jury; a number of factors must be 
evaluated in determining whether that burden has been met, including the nature 
of the publicity, the degree to which the publicity has circulated throughout the 
community, the degree to which the publicity circulated in areas to which venue 
could be changed, the length of time between the dissemination of the publicity 
complained of and the date of trial, the care exercised and ease encountered in 
the selection of the jury, the number of challenges exercised during the voir dire, 
the severity of the offenses charged, and the size of the area from which the 
venire was drawn. 

4. Venue: Juror Qualifications. Voir dire examination provides the best 
opportunity to determine whether venue should be changed. 

5. Indictments and Informations: Complaints. An information or complaint is 
sufficient unless it is so defective that by no construction can it be said to charge 
the offense of which the accused was convicted. 

6. Indictments and Informations. Where an information alleges the commission of 
acrime using language of the statute defining that crime or terms equivalent to 
such statutory definition, the charge is sufficient. 

7. Postconviction. A postconviction court is obligated to determine the issues and 
make findings of fact and conclusions of law. 

8. Postconviction: Records. An evidentiary hearing on a motion for 
postconviction relief is not required if the record and the files in the case 
affirmatively establish that the defendant is not entitled to relief. 

9. Constitutional Law: Postconyiction: Proof. An evidentiary hearing on a 
postconviction motion is required on an appropriate motion containing factual - 
allegations which, if proved, constitute an infringement of the movant’s rights 
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under the Nebraska or federal Constitution. 

10. Trial: Pleadings: Evidence: Appeal and Error. A question not presented by the 
pleadings or evidence in a trial will not be considered on appeal. 

11. Records: Appeal and Error. An omission from the bill of exceptions not shown 
to result in prejudice presents no error upon which relief can be granted. 

12. Constitutional Law: Effectiveness of Counse!: Proof. In order to state a claim of 
ineffective assistance of counsel as violative of the Sixth Amendment to the U.S. 
Constitution and thereby obtain reversal of a conviction, one must show that 
counsel’s performance was deficient and such deficient performance prejudiced 
one’s defense, that is, demonstrate a reasonable probability that, but for 
counsel’s deficient performance, the result of the proceeding would have been 
different. 

13. Sentences: Pleas: Self-Incrimination. In order to prevent the possible 
enhancement of a sentence, one who has pled guilty but whois awaiting 
sentencing may invoke the privilege against self-incrimination. 

14. Criminal Law: Abandonment: Conspiracy: Time. In order for abandonment to 
be effective as a defense, there must be an appreciable interval between the 
alleged abandonment of the criminal enterprise and the act for which 
responsibility is sought to be avoided; the coconspirator must have a reasonable 
opportunity to follow the example and refrain from further action before the act 
in qursion is Comnintied: 

. Aconspirator cannot escape responsibility for 

anact which i is the natural result of a criminal scheme the conspirator has helped 

to devise and carry forward by running away at the instant when the act in 
question is about to be committed and the transaction which immediately begets 
it has actually been commenced. 


Appeal from the District Court for Douglas County: JAMES 
M. Murphy, Judge. Affirmed. 


Phillip E. Bowen, prose. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


HastIinos, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


CAPORALE, J. 
I. STATEMENT OF CASE 

In the appellant convict Phillip E. Bowen’s first appearance 
in this court, State v. Bowen, 232 Neb. 725, 442 N.W.2d 209 
(1989) (Bowen I), we ruled that his claims that his confession 
and certain physical evidence should have been suppressed and 
that the evidence failed to support his convictions for first 
degree murder and the use of a firearm to commit a felony were 
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without merit. We thus affirmed the district court’s 
adjudication of guilt on those charges. The convict responded 
by filing the subject motion for postconviction relief, pursuant 
to the provisions of Neb. Rev. Stat. § 29-3001 et seq. (Reissue 
1989 & Cum. Supp. 1992). The postconviction court dismissed 
the motion without appointing counsel and without granting a 
hearing on the merits. The convict has appealed, asserting, in 
summary, that the postconviction court erred in failing to (1) 
find that the trial court erred in not changing venue, (2) find 
that the trial court erred in failing to inform him of the nature 
of the accusation against him, (3) place a proper burden of 
proof upon him, (4) make specific findings of fact and 
conclusions of law, (5) forward a complete record, and (6) find 
that he was denied the effective assistance of trial and appellate 
counsel. We affirm. 


Il. ANALYSIS 
With that brief background, we turn our attention to the 
summarized assignments of error, adding such additional facts 
as are relevant to the resolution of each such assignment. 


1. VENUE 

The dispositive answer to the complaint made in the first 
summarized assignment of error, that the postconviction court 
failed to find that the trial court erred in not changing venue, is 
that under the law of this state, a motion for postconviction 
relief cannot be used to secure review of issues which were or 
could have been litigated on direct appeal. State v. Stewart, 242 
Neb. 712, 496 N.W.2d 524 (1993).-Accord, State v. Nielsen, 243 
Neb. 202, 498 N.W.2d 527 (1993); State v. Wickline, 241 Neb. 
488, 488 N.W.2d 581 (1992) (denying appellate review on a 
motion for postconviction relief on claimed denial of Fifth 
Amendment right of confrontation, which should actually have 
been categorized Sixth Amendment right of confrontation); 
State v. Lyman, 241 Neb. 911, 492 N.W.2d 16 (1992); State v. 
Otey, 236 Neb. 915, 464 N.W.2d 352 (1991), cert. denied 501 
U.S. 1201, 111 S. Ct. 2279, 115 L. Ed. 2d 965; State v. 
Hurlburt, 221 Neb. 364, 377 N.W.2d 108 (1985) (denying 
appellate review of a motion for postconviction relief for error, 
including, inter alia, refusal to grant a change of venue). 
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Nonetheless, in the interest of completeness, we note that the 
convict filed a pretrial motion for change of venue due to 
extensive media publicity which he alleged precluded a fair and 
impartial trial in Douglas County. In particular, he asserted that 
media references tying him to the two coperpetrators, coupled 
with the media reports of one coperpetrator’s plea of guilty, 
“compounded the prejudice and pre-conceived Guilt feeling of 
the community... .” 

The motion was accompanied by the affidavit of a local 
practicing attorney who did not represent the convict, stating 
that in the attorney’s opinion the convict would be unable to 
receive a fair and impartial trial in Douglas County due to 
prejudicial pretrial publicity. 

Ata hearing on the venue motion, the convict offered copies 
of 15 articles which appeared in a newspaper, and a videotape of 
three television news stories covering the robbery and murder 
of the victim. The trial court denied the motion, noting that any 
potential jurors who had made up their minds and could not be 
impartial would be excused for cause. 

In State v. Phelps, 241 Neb. 707, 726-28, 490 N.W.2d 676, 
690-91 (1992), we wrote: 

Section 29-1301 permits a change of venue when it 
appears that “a fair and impartial trial cannot be had” in 
the county where the offense was committed. A motion 
for change of venue is addressed to the discretion of the 
trial judge, whose ruling will not be disturbed absent an 
abuse thereof. [Citations omitted.] 


. .. [MJere jury exposure to news accounts of a crime 
does not presumptively deprive a criminal defendant of 
due process. Rather, to warrant a change of venue, a 
defendant must show the “existence of pervasive 
misleading pretrial publicity.” State v. Bradley, 236 Neb. 
371, 386, 461 N.W.2d 524, 536 (1990), cert. denied 
U.S. , 112 S. Ct. 143, 116 L. Ed. 2d 109 (1991). 
Indeed, in order for a defendant to successfully move for a 
change of venue based on pretrial publicity, he or she must 
show that the “publicity has made it impossible to secure a 
fair and impartial jury.” State v. Jacobs, 226 Neb. at 190, 
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410 N.W.2d at 473. Accord State v. Heathman, 224 Neb. 
19, 395 N.W.2d 538 (1986). A number of factors must be 
evaluated in determining whether that burden has been 
met, including the nature of the publicity, the degree to 
which the publicity has circulated throughout the 
community, the degree to which the publicity circulated in 
areas to which venue could be changed, the length of time 
between the dissemination of the publicity complained of 
and the date of trial, the care exercised and ease 
encountered in the selection of the jury, the number of 
challenges exercised during the voir dire, the severity of 
the offenses charged, and the size of the area from which 
the venire was drawn. State v. Williams, (239 Neb. 985, 
480 N. W.2d 390(1992)]; State v. Red Kettle, 239 Neb. 317, 
476 N.W.2d 220 (1991); State v. Jacobs, supra; State v. 
Bird Head, {225 Neb. 822, 408 N.W.2d 309 (1987)]; State 
v. Kern, [224 Neb. 177, 397 N.W.2d 23 (1986)]; State v. 
Heathman, supra; State v. Fallis, 205 Neb. 465, 288 
N.W.2d 281 (1980); State v. Ell, 196 Neb. 800, 246 N.W.2d 
594 (1976). 

As noted in State v. Bradley, supra, voir dire 
examination provides the best opportunity to determine 
whether venue should be changed. A jury was able to be 
selected in this case in approximately 4 hours. At the 


_ conclusion of that process, each of the venirepersons 


seated as a juror raised his or her hand in response to 
Phelps’ inquiry as to whether each felt that he or she 
“could serve on this jury and fairly try this case free of 
influence of anything you have heard before this day and 
based exclusively on what comes from this chair and the 
exhibits that are received, free of any sense at all of any 
expectation by the community or your family or neighbors 
or anything else{.]” 


See, also, State v. Tucker, 242 Neb. 336, 494 N.W.2d 572 
(1993). 


There is no allegation that the jury impaneled was unable to 


be fair and impartial. Thus, the trial court did not commit error 
in its denial of the change of venue request which would give 
‘rise to postconviction relief. 
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2. NATUREOF ACCUSATION ° 

In the second summarized assignment of error, the convict 
complains that the lack of clarity in the information charging 
him with murder violated his Sixth Amendment right “to be 
informed of the nature and cause of the accusation.” 

As originally drawn, the information alleged that the convict 
killed the victim “purposely and with deliberate and 
premeditated malice, or during the perpetration of, or attempt 
to perpetrate a Robbery”; however, at some juncture, the words 
“purposely and with deliberate and premeditated malice, or” 
were stricken. The convict baldly asserts that the prosecutor 
struck those words during the course of Bowen I. He also 
argues that while the original information charged him with 
“first degree murder with pre-meditated malice,” the State 
succeeded in proving only that he “conspired with [another] to 
rob or burglar the candy store” and that he was thus only an 
“accessory toa felony.” Brief for appellant at 3. 

Not only could these arguments have been litigated in Bowen 
I, and thus are not properly available for consideration at this 
time, but the State correctly points out that this summarized 
assignment is nothing more than an impermissible effort to 
relitigate the sufficiency of the evidence by in effect claiming the 
evidence proved only some lesser-included offense upon which 
the jury was not instructed. 

However, again in the interest of completeness, we point out 
that Neb. Rev. Stat. § 28-303 (Reissue 1989) provides that one 
may commit first degree murder in a variety of ways, including 
by killing another “purposely and with deliberate and 
premeditated malice” or “in the perpetration of or attempt to 
perpetrate” a felony such as robbery. Thus, as originally drawn, 
the indictment charged first degree murder by virtue of killing 
either with the requisite mental state—purposeful murder—or 
while in the course of committing a felony. The evidence at trial 
proved the convict to be guilty of felony murder and not of 
purposeful murder, but no authority is cited that charges could 
not be levied in the alternative. 

Indeed, in considering a statute which provided that one 
who, with the intent to rob or steal, “ ‘forcibly, and by violence, 
or by putting in fear, takes . . . money or personal property,’ ” 
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Brown v, State; 107 Neb. 120, 123, 185 N.W. 344, 345 (1921), 
this court wrote: 


This section of the statute does not define two separate 
felonies, but defines one only, which may be committed by 
two methods, namely, by force and violence, or by putting 
in fear. It is a general rule of criminal procedure that, when 
under a statute an offense may be committed by several 
methods, the indictment or information may charge that it 
was committed by any or all such methods as are not 
inconsistent with, or repugnant to, each other. The 
averments in the information are not repugnant, but are 
perfectly consistent with each other, and therefore are not 
improperly joined. The principle here announced finds 
support in 2 Wharton, Criminal Procedure (10th ed.) sec. 
1221. In State v. Montgomery, 109 Mo. 645, the 
indictment charged, as in this case, that the crime was 
committed by taking from the prosecuting witness by 
force and violence, and by putting him in fear. A similar 
objection was made as is made in this case. It was held: 
“Where a crime may be committed by several methods, 
the indictment may charge that it was committed by all, 
provided they are not inconsistent with, or repugnant to, 
each other.” Besides, section 9050, Rev. St. 1913, 
provides: “No indictment shall be deemed invalid, nor 
shall the trial, judgment or other proceedings be stayed, 
arrested or in any manner affected; * * * nor for any other 
defect or imperfection which does not tend to the 
prejudice of the substantial rights of the defendant upon 
the merits.” Even if it be conceded that the information 
was bad for duplicity, there appears no basis to believe that 
such defects “tend to the prejudice of the substantial rights 
of the defendant upon the merits.” 


Brown v. State, 107 Neb. at 123-24, 185 N.W. at 345. 


In any event, as noted in State v. Laymon, 239 Neb. 80, 474 


N.W.2d 458 (1991), an information or complaint is sufficient 
unless it is so defective that by no construction can it be said to 
charge the offense of which the accused was convicted. 
Furthermore, where an information alleges the commission of 
a crime using language of the statute defining that crime or 
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terms equivalent to such statutory definition, the charge is 
sufficient. State v. Spiegel, 239 Neb. 233, 474 N.W.2d 873 
(1991). 

Although here the proof at trial supports felony murder and 
not purposeful murder, the charge of purposeful murder would 
not have been inconsistent with or repugnant to a charge of 
felony murder. Thus, we cannot say that the information was 
defective, no matter what condition it was in when the case was 
tried. 


3. BURDENOF PROOF _ 

With regard to the third summarized assignment of error, the 
convict urges that in considering a pro se motion for 
postconviction relief, a court must “review the records and files 
of the case with the same courtesy and the same respect 
afforded a licensed attorney and the solemnity that a counsellor 
is required to posess {sic] in his pleadings.” 

He is correct; a pro se party is held to the same standards as 
one who is represented by counsel. See State v. Shepard, 239 
Neb. 639, 477 N.W.2d 567 (1991). But the convict fails to show 
that the postconviction court held him to any different standard 
than a fully trained professional lawyer would have been 
required to meet, nor do we find in the record any instance in 
which the postconviction court assigned an improper burden of 
proof to the convict. 


4, LACK OF FINDINGS AND CONCLUSIONS 

The convict also asserts that when denying a postconviction 
motion, the court initially ruling on the motion must make 
specific findings of fact and conclusions of law explaining its 
decision. 

It is true that in State v. Costanzo, 235 Neb. 126, 454 N.W.2d 
283 (1990), we ruled that having granted a hearing, the court 
was obligated to determine the issues and make findings of fact 
and conclusions of law. But more directly related to the 
convict’s phrasing of the alleged error is our adjudication in 
State v. Bostwick, 233 Neb. 57, 443 N.W.2d 885 (1989). 
Therein, Bostwick argued error in denial of a hearing and also 
“the court’s failure to delineate issues and make findings of fact 
and conclusions of law in its order denying Bostwick 
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postconviction relief.” Jd. at 64, 443 N.W.2d at 889-90. We 

ruled: 
{CJoncerning Bostwick’s claim that the district court 
should have delineated issues and expressed findings of 
fact and conclusions of law underlying denial of 
postconviction relief, we note that the court succinctly 
stated the only finding of fact or conclusion of law 
necessary for disposition of Bostwick’s case, namely, 
Bostwick’s motion for postconviction relief is without 
merit. 

Id. at 65, 443 N.W.2d at 890. 

We have also held that an evidentiary hearing on a motion for 
postconviction relief is not required if the record and the files in 
the case affirmatively establish that the defendant is not entitled 
to relief. State v. Lyman, 241 Neb. 911, 492 N.W.2d 16 (1992). 
As stated in State v. Victor, 242 Neb. 306, 309, 494 N.W.2d 565, 
569 (1993): 

“An evidentiary hearing on a postconviction motion is 
required on an appropriate motion containing factual 
allegations which, if proved, constitute an infringement of 
the movant’s rights under the Nebraska or federal 
Constitution.” ... 

Conversely, an evidentiary hearing on a motion for 
postconviction relief may properly be denied when the 
records and files of the case affirmatively establish that 
the defendant is not entitled to relief... . 

Our analysis of each of the convict’s assignments of error 
establishes the convict’s motion to be without merit and that the 
postconviction court appropriately denied relief without a 
hearing on the merits. As a result, the postconviction court was 
not obligated to make findings of fact or conclusions of law 
beyond the implicit finding in its denial of such hearing that the 
motion was without merit. 


5. RECORD 
Although in regard to this fifth summarized assignment of 
error the convict complains in his brief that the record before us 
is deficient in that it does not contain the opening statements 
made to the trial jury, the bill of exceptions reveals he had asked 
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the postconviction court to supplement the record by including 
in it not the opening statements, but the voir dire proceeding. 

Although the postconviction court did not grant the convict 
a hearing on the merits of his postconviction motion, it did 
grant a hearing on his request that the record be supplemented. 
That hearing demonstrated that no one had asked that the voir 
dire be reported; thus, what transpired at that portion of the 
trial was not preserved. 

As the postconviction court noted, the record cannot be 
supplemented with what does not exist. Just as obviously, 
having asked the postconviction court to supplement the record 
by including the voir dire, the convict cannot now complain 
that the record does not contain the opening statements to the 
jury. Central Nebraska Public Power and Irrigation District v. 
Walston, 140 Neb. 190, 299 N.W. 609 (1941) (question not 
presented by pleadings or evidence in trial will not be considered 
on appeal). 

The convict has not claimed that anything which occurred at 
the voir dire in any way prejudiced him. As noted in State v. 
Nearhood, 233 Neb. 767, 448 N.W.2d 399 (1989), an omission 
from the bill of exceptions not shown to result in prejudice 
presents no error upon which relief can be granted. 


6. EFFECTIVENESS OF COUNSEL 

In the final summarized assignment of error, the convict 
asserts that the postconviction court erred in failing to find he 
was not provided the effective assistance of counsel. He argues 
that both trial counsel and appellate counsel were ineffective, 
claiming that trial counsel should have pursued a change of 
venue with greater vigor and that appellate counsel should have 
raised as an issue in Bowen J trial counsel’s failure to do so, as 
well as trial counsel’s failure to seek a continuance in order that 
a coperpetrator could have been available to testify. 

We begin our consideration of this summarized assignment 
of error by noting that trial counsel had been replaced by the 
time Bowen I was filed. Under that circumstance, the alleged 
ineffectiveness of trial counsel could have been raised in Bowen 
I; thus, we treat the convict’s claim that trial counsel’s 
performance was deficient in failing to properly pursue a 
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change of venue as a claim that appellate counsel was 
ineffective in failing to question trial counsel’s performance 
with respect to that issue. See State v. Nearhood, supra. 

We next recall that in order to state a claim of ineffective 
assistance of counsel as violative of the Sixth Amendment to the 
U.S. Constitution and thereby obtain reversal of a conviction, 
one must show that counsel’s performance was deficient and 
such deficient performance prejudiced one’s defense, that is, 
demonstrate a reasonable probability that, but for counsel’s 
deficient performance, the result of the proceeding would have 
been different. Strickland v. Washington, 466 U.S. 668, 1048S. 
Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Nielsen, 243 Neb. 
202, 498 N.W.2d 527 (1993); State v. Victor, 242 Neb. 306, 494 
N.W.2d 565 (1993). 

As the analysis in part II(1) above establishes that there was 
no trial error in the refusal to change venue, there can, of 
course, be no merit in the claim that appellate counsel should 
have asserted as error trial counsel’s failure to have more 
vigorously pursued the matter. 

Left for consideration, then, is the convict’s assertion that a 
continuance of the trial should have been sought in order that 
the coperpetrator, Christopher Bazer, could have been 
compelled to testify that at no time did the convict have the 
murder weapon in his possession and, further, that the convict 
had attempted to stop the robbery. 

Bazer had pled guilty to first degree murder prior to the 
convict’s trial, but Bazer had not yet been sentenced. In 
considering various pretrial motions the convict had filed, the 
trial court ruled that Bazer could invoke his Fifth Amendment 
right and refuse to testify. 

The trial court also noted that Bazer had not testified at his 
own trial, having pled guilty upon the impaneling of the jury. At 
that time, the following exchange took place between Bazer and 
the court: 

[Bazer]}: I went down there, and I needed some money, 
and things got around, anda gun got pulled out. And... 

THE COURT: Who pulled the gun out? 

[Bazer]: I did. I pulled the gun out. And in doing that, 
the gun—I cocked it back, and she started running and I 
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grabbed her and tried pulling her back, and the gun went 
off. 

At his trial, the convict attempted to question Bazer 
regarding the murder, but Bazer declined to respond, choosing 
instead to invoke his Fifth Amendment privilege against 
self-incrimination. The convict then put into evidence the 
foregoing exchange Bazer had had with the court when entering 
his plea. 

Although the U.S. Supreme Court stated the principle in the 
context of a capital case, Estelle v. Smith, 451 U.S. 454, 101 S. 
Ct. 1866, 68 L. Ed. 2d 359 (1981), courts in other types of cases 
have held that in order to prevent the possible enhancement of 
the sentence, one who has pled guilty but who is awaiting 
sentencing may invoke the privilege against self-incrimination. 
E.g., Bank One of Cleveland, N.A. v. Abbe, 916 F.2d 1067 (6th 
Cir. 1990); United States v. Zirpolo, 704 F.2d 23 (1st Cir. 1983), 
cert. denied 464 U.S. 822, 1048S. Ct. 87, 78 L. Ed. 2d 96; State v. 
Williams, 200 Conn. 310, 511 A.2d 1000 (1986). There is also 
authority suggesting that under the circumstances here 
presented, the failure to grant a reasonable continuance to the 
convict would have constituted an abuse of discretion. See 
Williams, supra (while court could consider countervailing 
factors such as right to control docket and judicial economy, it 
was an abuse of discretion to deny continuance until after 
witness had been sentenced). Accord Tucker v. U.S., 571 A.2d 
797 (D.C. App. 1990). 

Thus, for the purpose of our analysis, we assume that 
appellate counsel performed deficiently in not raising trial 
counsel’s failure to seek a continuance as a ground for reversing 
the trial judgment. The question therefore becomes whether 
that deficient performance by appellate counsel prejudiced the 
convict. 

The convict alleges the evidence shows that 

Bazer was the only eye witness to the [convict’s] behaviour 
during the crime in question and could have testified on 
the [convict’s] behalf as to the renunciation made by the 
[convict] attempting to stop or thwart [Bazer’s] behaviour 
and that the [convict] never had possesion [sic] of the gun 
of which [the convict] is now serving 1 to 6 years 
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consecutive to alife [sic] sentence. 

But trial evidence reveals that as early as 2 weeks before the 
robbery took place, the convict attempted to involve one Mack 
Riggs in it. The trial testimony of another accomplice, Dale 
Demont, also strongly implicates the convict in the robbery. 
According to Demont, the convict announced en route to the 
scene of the crime that they were going to commit a robbery, 
and the convict directed Demont, who was driving, where to 
stop and wait. After the crime, the convict said that he had 
gotten some change from a cash register. Not only did another 
witness testify that the convict did not leave the scene until after 
the shooting, but the convict himself testified that he did not 
flee the robbery until just before the shooting. In order for 
abandonment 

[t]o be effective as a defense, there must be an appreciable 
interval between the alleged abandonment of the criminal 
enterprise and the act for which responsibility is sought to 
be avoided. The coconspirator must have a reasonable 
opportunity to follow the example and refrain from 
further action before the act in question is committed. A 
conspirator cannot escape responsibility for an act which 
is the natural result of a criminal scheme he has helped to 
devise and carry forward by running away at the instant 
when the act in question is about to be committed and the 
transaction which immediately begets it has actually been 
commenced. See, People v. Nichols, 230 N. Y. 221, 129N. 
E. 883, Pollack v. State, 215 Wis. 200, 253 N. W. 560. 
State v. Wilson, 192 Neb. 435, 437, 222 N. W.2d 128, 130(1974). 

In light of the strength of the other evidence implicating the 
convict in the crime, even if Bazer were to have testified, as the 
convict claims he would, we cannot say that there is a 
reasonable probability that the result of the trial would have 
been any different. 


Il. JUDGMENT 
The record failing to sustain any of the summarized 
assignments of error, the judgment of the postconviction court 
is affirmed. 
AFFIRMED. 
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Tom MAULER AND HELEN MAULER, APPELLANTS, V. PATHFINDER 
IRRIGATION DISTRICT, A POLITICAL SUBDIVISION OF THE STATE OF 
NEBRASKA, APPELLEE. 

505 N.W.2d 691 


Filed September 24, 1993. No. S-91-670. 


1. Demurrer: Pleadings. In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any reasonable inference from the facts 
alleged, but cannot assume the existence of a fact not alleged, make factual 
findings to aid the pleading, or consider evidence which might be adduced at 
trial. 

2. Irrigation Districts: Political Subdivisions Tort Claims Act. An irrigation 
district is a political subdivision and is subject to the Political Subdivisions Tort 
Claims Act. 

3. Political Subdivisions Tort Claims Act. The Political Subdivisions Tort Claims 
Act provides a uniform procedure for the bringing of tort claims against all 
political subdivisions in Nebraska. 

4. Statutes. A legislative act which is complete in itself and is repugnant to or in 
conflict with a prior law repeals the prior law by implication to the extent of the 
repugnancy or conflict. ; 


Appeal from the District Court for Sioux County: Paut D. 
Empson, Judge. Reversed and remanded for further 
proceedings. : 


Howard P. Olsen, Jr., and Robert G. Simmons, Jr., of 
Simmons, Olsen, Ediger & Selzer, P.C., for appellants. 


Gary D. Denton, of Hancock & Denton, P.C., for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

The plaintiffs, Tom Mauler and Helen Mauler, have 
appealed from the June 10, 1991, judgment of the trial court 
dismissing their second amended petition filed in this action. 
The plaintiffs seek damages in the amount of $25,790 from the 
defendant, Pathfinder Irrigation District. The plaintiffs allege 
that the defendant district “negligently and improperly” 
installed a weir gauge which resulted in the district failing to 
deliver an adequate volume of irrigation water to the 
plaintiff’s land in Sioux County, Nebraska. The plaintiffs 
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allege the shortage of water resulted in damage to their crops. 

The trial court sustained the defendant’s general demurrer to 
the second amended petition and dismissed the second 
amended petition. From that judgment, the plaintiffs have 
appealed. 

In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any 
reasonable inference from the facts alleged, but cannot assume 
the existence of a fact not alleged, make factual findings to aid 
the pleading, or consider evidence which might be adduced at 
trial. Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 
555 (1993). 

The defendant’s principal contention is that the action is 
controlled by Neb. Rev. Stat. § 46-160 (Reissue 1988), which 
provides as follows: 

Every irrigation district within the State of Nebraska 
shall be liable in damages for negligence in delivering or 
failure to deliver water to the users from its canal to the 
same extent as private persons and corporations; 
Provided, however, such districts shall not be liable as 
herein provided, unless the party suffering such damages 
by reason of such negligence or failure shall, within thirty 
days after such negligent acts are committed, or such 
districts shall fail to deliver water, serve a notice in writing 
on the chairman of the board of directors of such district, 
setting forth particularly the acts committed or the 
omissions of duties to be performed on the part of the 
district, which it is claimed to constitute such negligence or 
omission and that he expects to hold such district liable for 
whatever damages may result; Provided further, such 
action shall be brought within one year from the time the 
cause has accrued. 

The plaintiffs contend that the action is controlled by the 
Nebraska Political Subdivisions Tort Claims Act, Neb. Rev. 
Stat. § 13-901 et seq. (Reissue 1987). There is no question that 
the defendant is a political subdivision and is subject to the 
Political Subdivisions Tort Claims Act. See Peterson v. Gering 
Irr, Dist., 219 Neb. 281, 363 N.W.2d 145 (1985). The plaintiffs 
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further contend that the Political Subdivisions Tort Claims Act 
is a Statute complete in itself and that it repealed by implication 
§ 46-160, which is in conflict with and repugnant to § 13-901 et 
seq. Section 13-902 provides as follows: 

The Legislature hereby declares that no political 
subdivision of the State of Nebraska shall be liable for the 
torts of its officers, agents, or employees, and that no suit 
shall be maintained against such political subdivision on 
any tort claim except to the extent, and only to the extent, 
provided by sections 13-901 to 13-926, 16-727, 16-728, 
23-175, 39-809, and 79-489. The Legislature further 
declares that it is its intent and purpose through this 
enactment to provide uniform procedures for the bringing 
of tort claims against ail political subdivisions, whether 
engaging in governmental or proprietary functions, and 
that the procedures provided by sections 13-901 to 13-926, 
16-727, 16-728, 23-175, 39-809, and 79-489 shall be used to 
the exclusion of allothers. 

(Emphasis supplied.) 

Although repeals by implication are not favored, a legislative 
act which is complete in itself and is repugnant to or in conflict 
with a prior law repeals the prior law by implication to the 
extent of the repugnancy or conflict. State v. Fellman, 236 Neb. 

850, 464 N.W.2d 181 (1991). In § 13-902, the Legislature 
explicitly expressed an intent to create “uniform” procedures 
governing “all” actions against political subdivisions. By 
adopting a uniform procedure, the Legislature eliminated 
many of the traps and pitfalls which would exist if differing 
procedural requirements governed actions against various 
political subdivisions. 

The record shows that the plaintiffs complied with the 
procedural requirements of the Political Subdivisions Tort 
Claims Act. The defendant’s demurrer should have been 
overruled. It is unnecessary to consider the plaintiffs’ other 
assignments of error. 

The judgment of the district court is reversed, and the cause 
is remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


220 244 NEBRASKA REPORTS 


MID-AMERICA PIPELINE COMPANY, APPELLEE, V. JOHNM. 
BoeEHM, NEBRASKA TAX COMMISSIONER, AND NEBRASKA 
DEPARTMENT OF REVENUE, APPELLANTS. 

506 N.W.2d 41 


Filed September 24, 1993. No. S-91-677. 


1. State Equalization Board: Taxation: Valuation. The State Board of Equalization 
is the only entity with statutory authority to equalize the valuations of centrally 
assessed taxpayers. 

2. Taxation: Valuation. The Nebraska Department of Revenue regulation at 316 
Neb. Admin. Code, ch. 43, § 004.09 (1986), refers to the actual value of the 
property or the allocation of the value of the property as made by the Tax 
Commissioner, as distinguished from the equalized value determined by the 
State Board of Equalization. 

3. State Equalization Board: Taxation: Valuation. The Tax Commissioner has no 
authority to revise an equalization decision made by the State Board of 
Equalization. 

4. Trial: Appeal and Error. An appellate court will not consider an issue on appeal 
that was not presented to or passed upon by the trial court. 

5. Jurisdiction. Subject matter jurisdiction cannot be created by waiver, estoppel, 
consent, or conduct of the parties. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACcoTT, Judge. Reversed and remanded with 
directions to dismiss. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellants. 


William R. Johnson, of Kennedy, Holland, DeLacy & 
Svoboda, for appellee. 


HAsTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BoSLAUGH, J. 

The plaintiff, Mid-America Pipeline Company (MAPCO), 
is a public service entity as defined in Neb. Rev. Stat. 
§ 77-801.01 (Reissue 1990). It is a centrally assessed taxpayer. In 
1988, its property was valued for tax purposes by the State Tax 
Commissioner pursuant to Neb. Rev. Stat. § 77-802 (Reissue 
1990). 

As provided in Neb. Rev. Stat. § 77-505 (Reissue 1990), the 
State Board of Equalization and Assessment met on August 2, 
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1988, reviewed the Tax Commissioner’s valuation of the 
property of MAPCO and other centrally assessed taxpayers, 
and equalized the valuations. 

On August 12, 1988, the Tax Commissioner, by letter, 
notified MAPCO of the valuation of its property and the 
equalization of its valuation by the state board. The letter 
provided in part: 

Any protest of your 1988 assessment must be filed in 
writing with the State Tax Commissioner within 30 days 
from the date of receipt of this notice. The protest shall 
include the name of the company, identity of the property 
valuation in dispute, statement of all reasons why the 
assessment should be reconsidered, and the relief to which 
the petitioner considers itself entitled. 

On September 12, 1988, MAPCO filed a protest with the Tax 
Commissioner by letter. MAPCO alleged the assessment of its 
personal property in Nebraska was “illegal and violative of the 
uniformity provisions in Article VIII of the Nebraska 
Constitution.” MAPCO protested its valuation as an illegal 
assessment of personal property and requested the board to 
adjust its assessment. 

MAPCO’s protest was held in abeyance pending the 
resolution of Northern Natural Gas Co. v. State Bd. of Equal., 
232 Neb. 806, 443 N.W.2d 249 (1989), cert. denied 493 U.S. 
1078, 110 S. Ct. 1130, 107 L. Ed. 2d 1036 (1990), and 
Trailblazer Pipeline Co. v. State Bd. of Equal., 232 Neb. 823, 
442 N.W.2d 386 (1989), cert. denied 493 U.S. 1078, 110S. Ct. 
1130, 107 L. Ed. 2d 1036 (1990). Those cases involved review by 
this court pursuant to Neb. Rev. Stat. § 77-510 (Reissue 1990) 
of the state board’s denial of equalization relief. 

On January 25, 1990, after the decisions in Northern Natural 
Gas Co. and Trailblazer Pipeline Co. became final, the 
Nebraska Department of Revenue filed a motion to dismiss the 
protest of MAPCO on the ground that the Tax Commissioner 
lacked jurisdiction to hear MAPCO’s claim alleging the 
assessment of its property was illegal and in violation of the 
uniformity clause of article. VII, § 1, of the Nebraska 
Constitution. 

On April 3, 1990, a hearing was held before a hearing officer 
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designated by the Tax Commissioner for the purpose of 
receiving evidence and hearing arguments on the department’s 
motion to dismiss. At that time, a number of exhibits were 
offered and received into evidence, including a joint stipulation 
of issues and facts agreed to by counsel for the parties. 

Concerning the issues sought to be raised by MAPCO before 
the Tax Commissioner, the joint stipulation provides: 

There is no issue about the validity of the actual value 
determination of the State Tax Commissioner and the 
State Board. The only issue here is the equalization of that 
value by the State Board, and its failure to equalize 
Mapco’s property with other in Nebraska that is 
substantially undervalued for tax purposes. 

On September 19, 1990, the Tax Commissioner made 
findings of fact and conclusions of law and dismissed 
MAPCO’s protest for lack of jurisdiction. The Tax 
Commissioner found that the issue raised by MAPCO’s protest 
challenged the state board’s equalization of the value of 
MAPCO’s property in relation to other property and that the 
Tax Commissioner lacked authority or jurisdiction to consider 
an equalization claim of this nature. The Tax Commissioner 
concluded the only remedy available to a centrally assessed 
taxpayer raising a claim of lack of equalization of the value of 
its property in relation to other property was by an appeal from 
the decision of the state board to the Nebraska Supreme Court 
as provided in § 77-510. 

MAPCO subsequently filed a petition for review of the Tax 
Commissioner’s order in the Lancaster County District Court. 
On May 31, 1991, the district court reversed the order of the Tax 
Commissioner dismissing MAPCO’s protest and remanded the 
cause to the Tax Commissioner with directions “to take those 
actions necessary to afford the relief to which MAPCO is 
entitled... .” 

The Tax Commissioner and the Department of Revenue have 
appealed from that judgment to this court. The sole assignment 
of error is that the district court erred in reversing the Tax 
Commissioner’s order dismissing for lack of jurisdiction 
MAPCO’s protest of the equalization of the valuation of its 
property by the state board for the 1988 tax year. 
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Some of the procedure for the Tax Commissioner’s valuation 
of public service companies’ property is found in the 
Department of Revenue’s regulations. The Tax Commissioner 
is required, under 316 Neb. Admin. Code, ch. 43, § 004.03 
(1986), to determine the “total taxable value” of each public 
service entity using information supplied by the public service 
company and from any other source available. Upon 
determining such value, the Tax Commissioner is required to 
allocate to Nebraska the total of the company’s total taxable 
value attributable to Nebraska. 316 Neb. Admin. Code, ch. 43, 
§ 004.04A (1986). Prior to August 1 of each year, the 
Department of Revenue is required to mail to each public 
service entity a preliminary draft of its allocated total value 
calculated through August 10. 316 Neb. Admin. Code, ch. 43, 
§ 004.04B (1986). Under 316 Neb. Admin. Code, ch. 43, 
§ 004.05 (1986), “[t]he Nebraska allocated total taxable value 
shall be reviewed by the State Board of Equalization and 
Assessment and equalized to arrive at an equalized allocated 
value.” The Tax Commissioner then distributes the resulting 
equalized allocated value among the various taxing 
subdivisions in the state. 316 Neb. Admin. Code, ch. 43, § 
004.06 (1986). 

On or before August 15, the Tax Commissioner is required to 
notify each public service company of its total equalized 
allocated value and the percentage apportionment of the value 
to the counties and subdivisions in which the company’s 
property is located. 316 Neb. Admin. Code, ch. 43, § 004.07 
(1986). The Tax Commissioner must. also certify the 
determinations of the board of equalization to each county 
assessor by August 15. Jd. 

The Department of Revenue’s regulations correspond with 
the duties of the Tax Commissioner and the State Board of 
Equalization as provided in Nebraska’s Constitution and 
statutes. 

Article IV, § 28, of the Nebraska Constitution provides: 

A Tax Commissioner shall be appointed by the 
Governor with the advice and consent of the Senate. He 
shall have jurisdiction over the administration of the 
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revenue laws of the state, and together with the Governor, 
Secretary of State, State Auditor and State Treasurer shall 
have power to review and equalize assessments of 
property for taxation within the state. He shall have such 
other powers and perform such other duties as the 

' Legislature may provide. His term of office and 

compensation shall be as provided by law. 

Neb. Rev. Stat. § 77-501 (Reissue 1990) provides that the 
State Board of Equalization consists of the Governor, the 
Secretary of State, the Auditor of Public Accounts, the State 
Treasurer, and the Tax Commissioner. 

Neb. Rev. Stat. § 77-801 (Reissue 1990) provides that the 
property of centrally assessed taxpayers such as public service 
entities is valued by the Tax Commissioner. The value of public 
service entities is apportioned by the Tax Commissioner to the 
taxing subdivisions in Nebraska, and the Tax Commissioner 
certifies to the county assessors its valuation of public service 
entities. § 77-802. 

Section 77-505 requires the State Board of Equalization to 
examine the valuation of centrally assessed property and 
equalize such valuation for tax purposes. 

We have held that the State Board of Equalization is “the 
only entity with statutory authority to equalize the valuations 
of centrally assessed taxpayers.” Northern Natural Gas Co. v. 
State Bd. of Equal., 232 Neb. 806, 815, 443 N.W.2d 249, 255 
(1989), cert. denied 493 U.S. 1078, 110 S. Ct. 1130, 107 L. Ed. 
2d 1036 (1990). 

The plaintiff and the trial court appear to have relied on 316 
Neb. Admin. Code, ch. 43, § 004.09 (1986), which provides: 

In the event the company shall feel aggrieved as to the 
value of [sic] allocation established by the Nebraska 
Department of Revenue, it may file within 30 days from 
the date the valuation is mailed, a petition for review with 
the State Tax Commissioner in accordance with the 
Practice and Procedure Regulations issued by the 
Nebraska Department of Revenue. 

We think the proper interpretation of this regulation is that it 
refers to the actual value of the property or the allocation of the 
value of the property as made by the Tax Commissioner, as 
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distinguished from the equalized value determined by the State 
Board of Equalization. 

While the Department of Revenue may provide for an 
administrative appeal regarding the Tax Commissioner’s initial 
valuation and/or allocation of a public service company’s 
property, neither the Nebraska Constitution nor the Nebraska 
statutes pertaining to the duties of the Tax Commissioner and 
the composition of the State Board of Equalization 
contemplate that the Tax Commissioner, acting alone, has any 
authority to revise an equalization decision made by the State 
Board of Equalization. 

The equalized allocated value determined by the State Board 
of Equalization is the final step in the valuation process for tax 
purposes. Section 77-510 provides: “From any fina! decision of 
the State Board of Equalization and Assessment with respect to 
the valuation of any real or personal property, any person, 
county, or municipality affected thereby may prosecute an 
appeal to the Supreme Court... .” 

The district court erred in finding that the Tax Commissioner 
was authorized or had jurisdiction to consider MAPCO’s 
protest challenging the equalization of its property by the State 
Board of Equalization. 

MAPCO argues that the Tax Commissioner is estopped from 
asserting that he lacked jurisdiction to decide MAPCO’s protest 
of the equalization of its property by the State Board of 
Equalization because of the statements contained in the August 
12, 1988, letter notifying MAPCO of the valuation and 
equalization of its property. 

MAPCO did not raise the issue of equitable estoppel before 
either the Tax Commissioner or the district court. This court 
will not consider an issue on appeal that was not presented to or 
passed upon by the trial court. First Nat. Bank vy. Rickel, Inc., 
229 Neb. 478, 427 N.W.2d 777 (1988). 

Furthermore, this court has stated: 

“« “It is axiomatic, however, that the parties cannot 
confer subject matter jurisdiction upon a judicial tribunal 
by either acquiescence or consent.” ’ ” Anthony vy. 
Pre-Fab Transit Co. , 239 Neb. 404, 409, 476 N.W.2d 559, 
$63 (1991) (quoting Black v. Sioux City Foundry Co., 224 
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Neb. 824, 401 N.W.2d 679 (1987)). We have further stated: 
“Subject matter jurisdiction cannot be created by waiver, 
estoppel, consent, or conduct of the parties.” Anthony v. 
Pre-Fab Transit Co. , 239 Neb. at 409, 476 N.W.2d at 563. 
JEMCO, Inc. v. Board of Equal, of Box Butte Cty., 242 Neb. 
361, 364, 495 N.W.2d 44, 46-47 (1993). Accord Anderson vy. 
HMO Nebraska, post p. 237, 505 N.W.2d 700 (1993). 
The judgment of the district court is reversed and the cause 
remanded with directions to dismiss the plaintiff’s petition. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


DouGLAS COUNTY BANK & TRUST Co., APPELLEE, V. BRIAN B. 
STAMPER AND VICTORIA A. STAMPER, APPELLANTS. 
505 N.W.2d 693 


Filed September 24, 1993. No.S-91-680. 


1. Evidence: Stipulations: Appeal and Error. In a case in which the facts are 
stipulated, an appellate court reviews the case as if trying it originally in order to 
determine whether the facts warranted the judgment. 

2. Statutes: Appeal and Error. Statutory interpretation is a matter of Jaw in 
connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made by the court 
below. 

3. Statutes. When statutory language is plain and unambiguous, no judicial 
interpretation is needed to ascertain the statute’s meaning, so that, in the absence 
of a statutory indication to the contrary, words in a statute will be given their 
ordinary meaning. 

4. Valuation: Vendor and Vendee: Words and Phrases. “Fair market value” is 
generally defined as the price which a purchaser, willing but not obligated to buy, 
would pay an owner, willing but not obliged to sell, taking into consideration all 
uses to which the property is adapted and might, in reason, be applied. 

5. Valuation: Vendor and Vendee. In determining fair market value, a trial court 
may consider any competent evidence of matters which would beconsidered by a 
prospective vendor or purchaser or which tend to enhance or diminish the value 
of property. 

6. Secured Transactions: Trusts: Deeds: Liens: Vatuation. In determining the 
amount of deficiency under Neb. Rev. Stat. § 76-1013 (Reissue 1990) of the 
Nebraska Trust Deeds Act, it is appropriate for a trial court to consider a tax lien 
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in determining the fair market value of the property. 

7. Judgments: Appeal and Error. Where the record demonstrates that a decision of 
atrial court is correct, although such correctness is based on a different ground 
from that assigned by the trial court, an appellate court will affirm. 

Appeal from the District Court for Douglas County: 
STEPHENA. Davis, Judge. Affirmed. 


Thomas A. Grennan and Michael C. Schilken, of Gross & 
Welch, P.C., for appellants. 


Eric W. Kruger and Gary F. Smolen, of Rickerson, Welch & 
Kruger, for appellee. 


HAstINGs, C.J., BOSLAUGH, WHITE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


LANPHIER, J. 

Plaintiff-appellee, Douglas County Bank & Trust Co., 
initiated this action for a deficiency judgment. At issue is the 

‘balance owed under a note secured by a deed of trust executed 
by defendants-appellants, Brian B. Stamper and Victoria A. 
Stamper. Pursuant to Neb. Rev. Stat. § 76-1013 (Reissue 1990), 
the court determined the amount of the deficiency by 
determining the fair market value of the property and then 
subtracting the value of unpaid real estate taxes which were a 
lien on the property. This appeal followed. 

The issue presented is whether the bank was entitled to 
reimbursement, through deficiency proceedings, of a tax lien it 
satisfied after purchasing the mortgaged property. The facts 
have been stipulated and are summarized as follows: On May 4, 
1987, the Stampers executed a promissory note in the amount 
of $145,000 in favor of the bank. The note was secured by a 
deed of trust on real property owned by the Stampers. After the 
Stampers defaulted on the note, the trustee, pursuant to the 
Nebraska Trust Deeds Act, Neb. Rev. Stat. §§ 76-1001 through 
76-1018 (Reissue 1990), sold the property to the bank as the 
highest bidder. The bank bought the property for $124,141. 

On the date of the sale of the property, its fair market value 
was appraised at $148,000. At the time of the sale, there was a 
lien on the property for real estate taxes in the amount of 
$12,801.38. After the sale, the bank paid these outstanding 


228 244 NEBRASKA REPORTS 


taxes. 

The bank initiated deficiency proceedings to recover the 
remainder of the debt under § 76-1013, which requires the court 
to determine the fair market value of the property sold in order 
to determine the amount of deficiency. 

The Stampers asserted that the proper method of 
computation would be to reduce the total indebtedness, 
including the costs of the sale, which indebtedness amounted to 
$155,635.48, by the appraised fair market value of the property, 
or $148,000, resulting in a total of $7,635.48. The trial court 
found that the fair market value of the property was $148,000 
and deducted $12,801.38, the sum the bank had paid for the 
outstanding real estate taxes. In doing so, the court determined 
that under § 76-1013, the lien for real estate taxes must be 
deducted from the determined fair market value to calculate the 
value of the interest sold for deficiency judgment purposes. 

The Stampers’ assignments of error combine to assert that 
the district court erred (1) in interpreting § 76-1013 to require a 
deduction for a real estate tax lien from the fair market value of 
the property to reach the value of the property sold for 
deficiency judgment purposes and (2) in finding that property 
taxes paid by the titleholder after a trustee’s sale can be assessed 
against the borrower. 


STANDARD OF REVIEW 

In a case in which the facts are stipulated, this court reviews 
the case as if trying it originally in order to determine whether 
the facts warranted the judgment. Dobias v. Service Life Ins. 
Co. , 238 Neb. 87, 469 N. W.2d 143 (1991). 

Statutory interpretation is a matter of law in connection with 
which this court has an obligation to reach an independent 
conclusion irrespective of the determination made by the court 
below. In re Application of City of Lincoln, 243 Neb. 458, 500 
N.W.2d 183 (1993); Universal Assurors Life Ins. Co. v. 
Hohnstein, 243 Neb. 359, 500 N.W.2d 811 (1993). When 
statutory language is plain and unambiguous, no judicial 
interpretation is needed to ascertain the statute’s meaning, so 
that, in the absence of a statutory indication to the contrary, 
words in a statute will be given their ordinary meaning. Sports 
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Courts of Omaha v. Meginnis, 242 Neb. 768, 497 N.W.2d 38 
(1993). 


FAIR MARKET VALUE 

The Nebraska Trust Deeds Act controls the use of a deed of 
trust in this state. Section 76-1013 provides the method by 
which an action may be commenced to recover the balance of 
the debt. Section 76-1013 states in relevant part: 

[I]n such action the complaint shall set forth the entire 
amount of the indebtedness which was secured by such 
trust deed and the amount for which such property was 
sold and the fair market value thereof at the date of sale, 
together with interest on such indebtedness from the date 
of sale, the costs and expenses of exercising the power of 
sale and of the sale. Before rendering judgment, the court 
shall find the fair market value at the date of sale of the 
property sold. The court shall not render judgment for 
more than the amount by which the amount of the 
indebtedness with interest and the costs and expenses of 
sale, including trustee’s fees, exceeds the fair market value 
of the property or interest therein sold as of the date of the 
sale.... 
(Emphasis supplied.) 

The trial court properly deducted the value of the tax lien to 
determine the amount of deficiency. “Fair market value” is 
generally defined as the price which a purchaser, willing but not 
obliged to buy, would pay an owner, willing but not obliged to 
sell, taking into consideration all uses to which the property is 
adapted and might, in reason, be applied. Unruh v. Streight, 96 
Nev. 684, 615 P.2d 247 (1980). In determining fair market 
value, the trial court may consider any competent evidence of 
matters which would be considered by a prospective vendor or 
purchaser or which tend to enhance or diminish the value of 
property. Federal Land Bank of St. Paul v. Bergquist, 425 
N.W.2d 360 (N.D. 1988); American Fed. Sav. & Loan Ass’n, 
etc. vy. Kass, 320 N.W.2d 800 (S.D. 1982) (court can consider all 
relevant evidence in determining value of property). 

Thus, it was appropriate for the trial court to consider a tax 
lien in determining the fair market value of the property. At the 
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time of the sale, the lien had not been discharged. Any 
prospective purchaser would consider it in making its bid for 
the property. The fair market value of the property 
encompassed the reduced value of the property, given the tax 
lien. 

The Stampers argue that the trial court erred because it first 
made a determination of fair market value and then reduced the 
value by the amount of the tax lien. This court has held that 
where the record demonstrates that the decision of the trial 
court is correct, although such correctness is based on a 
different ground from that assigned by the trial court, the 
appellate court. will affirm. Ev. Luth. Soc. v. Buffalo Cty. Bd. 
of Equal., 243 Neb. 351, 500 N.W.2d 520 (1993); Staman v. 
Yeager & Yeager, 238 Neb. 133, 469 N.W.2d 532 (1991). 
Although the trial court did not characterize the reduction as a 
determination of fair market value, the correct determination 
of the debt owed resulted, and therefore, we affirm the 
decision. 

Since we have determined that the tax lien was correctly 
incorporated into the fair market value determination, it is 
unnecessary to consider the Stampers’ remaining assignment of 
error. 


CONCLUSION 
The trial court was correct, under § 76-1013, in considering 
real estate taxes unpaid at the time of the sale in computing the 
deficiency judgment owed by the Stampers. 
AFFIRMED. 
CAPORALE, J., not participating. 
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DENNIS L. THOMTE AND ZARLEY, MCKEE, THOMTE, VOORHEES & 
SEASE, A PARTNERSHIP, APPELLEES, V. WILLIAM M. KRUEGER, 
APPELLANT. 

505 N.W.2d 383 


Filed September 24, 1993. No. S-91-787. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


William M. Krueger, pro se. 


Denise C. Mazour, of Zarley, McKee, Thomte, Voorhees & 
Sease, for appellees. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CURIAM. 
This court, having conducted a de novo review of the record, 
affirms the decision of the district court for Douglas County. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DALE R. GATSON, APPELLANT. 
505 N.W.2d 696 


Filed September 24, 1993. No. S-91-1192. 


1. Jury Instructions: Proof: Appeal and Error. In an appeal of an action based ona 
claim of an erroneous instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

2. Jury Instructions: Appeal and Error. In considering claimed error regarding an 
instruction, all instructions given must be read together and if, taken as a whole, 
they correctly state the law, are not misleading, and adequately cover issues 
supported by the pleadings and the evidence, there is no prejudicial error 
necessitating a reversal. 

3. Constitutional Law: Convictions: Due Process: Proof. [n order to comport with 
the Due Process Clause of the 14th Amendment, criminal convictions may be 
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had only upon proof beyond a reasonable doubt of every fact necessary to 
constitute the crime for which a defendant is charged. 

4. Jury Instructions: Proof: Appeal and Error. In review of an instruction on 
reasonable doubt, what is important is that the standard of proof required of the 
State is not lowered. 

5. Constitutional Law: Jury Instructions: Intent: Presumptions: Proof. An 
instruction on intent is constitutionally valid if it makes no presumptions and 
accurately describes the nature of intent and how it is proved. 


Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and CoNNOLLY and WRIGHT, 
Judges, on appeal thereto from the District Court for Douglas 
County, JERRY M. GiTNick, Judge. Judgment of Court of 
Appeals affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


LANPHIER, J. } 

Defendant, Dale R. Gatson, was charged in the Douglas 
County District Court with second degree murder for beating 
Dwayne Hill to death with a bumper jack. Following a jury 
trial, he was convicted of manslaughter and use of a deadly 
weapon to commit a felony. He appealed, claiming the jury 
instructions on reasonable doubt and intent were improper. The 
Nebraska Court of Appeals found the instructions did not 
prejudice Gatson or adversely affect a substantial right and 
affirmed the conviction. We granted Gatson’s petition for 
further review. 


FACTS 
On the night of March 15, 1991, Dale Gatson and his brother, 
Alex Gatson (Alex), presented themselves at a house in Douglas 
County. Earlier that evening, Alex had attempted to remove his 
son from the house but was turned away. Upon returning with 
Gatson, Alex now threatened to break into the house to get his 
son. Alex told Gatson he overheard the occupants say the police 
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had been called. Knowing there was no telephone in the house, 
Gatson moved to the rear of the house, where he encountered 
the victim, Hill, who struck Gatson in the head with a metal 
rod, causing Gatson to bleed. Alex came around from the front 
of the house carrying a bumper jack. Gatson took the bumper 
jack from Alex and chased Hill into a neighbor’s yard, where 
Hill fell. An occupant of the house testified she saw Gatson 
strike Hill’s face three times with the bumper jack while Hill was 
lying on the ground, face up, with his arms out. 

An officer who interviewed Gatson testified that Gatson 

stated he had hit Hill in the head three times with the bumper 
jack and that he was going to make sure Hill was dead, but Alex 
had pulled him away. Gatson testified that he was afraid when 
Hill hit him in the head, but that he did not try to run away and 
did not think he could flee. He also stated that he believed Hill 
would have killed him if given the opportunity. 
_ Attrial, the instructions given to the jury included the alleged 
erroneous instructions on reasonable doubt and intent. Gatson 
was convicted of manslaughter, Neb. Rev. Stat. § 28-305 
(Reissue 1989), and use of a deadly weapon to commit a felony, 
Neb. Rev. Stat. § 28-1205 (Reissue 1989). He was sentenced to 
prison terms of 5 to 10 years on the manslaughter conviction 
and 3 to 10 years on the weapons conviction, to be served 
consecutively. On appeal, the Court of Appeals found no error 
in the jury instructions provided by the lower court and 
affirmed the conviction. 


STANDARD OF REVIEW 

In an appeal of an action based on a claim of erroneous 
instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely 
affected a substantial right of the appellant. Srate v. 
Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991). In 
considering claimed error regarding an instruction, all 
instructions given must be read together, and if, taken as a 
whole, they correctly state the law, are not misleading, and 
adequately cover issues supported by the pleadings and the 
evidence, there is no prejudicial error necessitating a reversal. 
State v. Williams, 239 Neb. 985, 480 N.W.2d 390 (1992). See, 
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also, State v. Morley, 239 Neb. 141, 474 N.W.2d 660(1991). 


REASONABLE DOUBT 

Gatson asserts that the court erroneously instructed the jury 
on reasonable doubt. He argues that the last sentence of the 
reasonable doubt instruction diminishes or trivializes the 
constitutionally required standard of proof beyond a 
reasonable doubt. The complete instruction states: 

A reasonable doubt is one based upon reason and 
common sense after careful and impartial consideration 
of all the evidence. A reasonable doubt may arise from 
evidence adduced by either party or from a lack of 
evidence on the part of the State. However, proof beyond 
a reasonable doubt does not mean proof beyond all 
possible doubt. 

(Emphasis supplied.) 
In order to comport with the Due Process Clause of the 14th 
Amendment, criminal convictions may be had only upon proof 
beyond a reasonable doubt of every fact necessary to constitute 
the crime for which a defendant is charged. State v. Morley, 
supra. See, also, State v. Garza, 241 Neb. 934, 492 N.W.2d 32 
(1992). When a court improperly defines reasonable doubt in 
its jury instructions, due process is not achieved. /d. 
The section of the instruction Gatson objects to does not 
diminish the degree of proof below that required by the Due 
Process Clause. Gatson cites Cage v. Louisiana, 498 U.S. 39, 
111 S. Ct. 328, 112 L. Ed. 2d 339 (1990), where the Supreme 
’ Court reviewed an instruction which defined reasonable doubt 
as 
“one that is founded upon a real tangible substantial basis 
and not upon mere caprice and conjecture. /t must be such 
doubt as would give rise to a grave uncertainty, raised in 
your mind by reasons of the unsatisfactory character of 
the evidence or lack thereof. A reasonable doubt is not a 
mere possible doubt. Jt is an actual substantial doubt. It is 
a doubt that a reasonable man can seriously entertain. 
What is required is not an absolute or mathematical 
certainty, but a moral certainty.” 

(Emphasis in original.) 498 U.S. at 40 (quoting State v. Cage, 
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554 So. 2d 39 (La. 1989)). 

The questioned instruction in Cage contained a statement 
which is similar to the one being challenged by Gatson: “A 
reasonable doubt is not a mere possible doubt.” However, the 
Court did not disapprove of the instructions on that ground. 

The Court considered how the jury would have understood 
the instruction as a whole. The Court disapproved of that 
language which it found diminished the degree of proof 
required to convict the defendant. The Court cited those 
portions of the instruction which equated reasonable doubt 
with “ ‘grave uncertainty’ ” and an “ ‘actual substantial 
doubt’ ” in reference to a moral certainty, as opposed to an 
evidentiary certainty. 498 U.S. at 41. It found that a reasonable 
juror “could have interpreted the instruction to allow a finding 
of guilt based on a degree of proof below that required by the 
Due Process Clause.” Jd. The Court concluded the instruction 
violated the Due Process Clause of the 14th Amendment, but 
no reference was made to the language at issue in this case. 


REASONABLE Doust Not MERE PossiBLE DouBT 

The sentence “[a] reasonable doubt is not a mere possible 
doubt” immediately precedes the language the Court found 
constitutionally offensive: “A reasonable doubt is not a mere 
possible doubt. It is an actual substantial doubt.” (Emphasis in 
original.) 498 U.S. at 40. Yet, the Court did not address the first 
sentence. The Court focused only on certain language. While 
the Court reviewed the instruction as a whole, it made specific 
reference to the language it found diminished the burden of 
proof necessary under the Due Process Clause. The Court did 
not find the sentence “[a] reasonable doubt is not a mere 
possible doubt” offensive to the Due Process Clause. 


Proor BEYOND ALL PossisLE DouBT 

Subsequent to Cage, other courts have upheld instructions 
containing the language which Gatson challenges. In U.S. v. 
Harris, 974 F.2d 84 (8th Cir. 1992), the instruction at issue was 
used. It was taken from the manual of model criminal jury 
instructions for the district courts of the Eighth Circuit. 
Although the defendant in Harris attacked another section of 
the instruction, it included exactly the same statement Gatson 
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now challenges, “proof beyond a reasonable doubt does not 
mean proof beyond all possible doubt.” Jd. at 85. Reviewing the 
instructions as a whole, the court held it did not impermissibly 
lower the government’s burden of proof. In U.S. v. Daniels, 
986 F.2d 451, 456 (11th Cir. 1993), the court upheld the 
instruction although it included language which stated it was 
“ ‘not necessary that the defendant's guilt be proved beyond all 
possible doubt.’ ” 

This court recently approved instructions which included 
similar language. In State vy. Morley, 239 Neb. 141, 474 N.W.2d 
660 (1991), decided after Cage, this court approved an 
instruction which stated in part that a reasonable doubt was an 
actual and substantial doubt, language rejected in Cage. This 
court reasoned that the questioned instruction did not equate a 
reasonable doubt with a grave doubt, as did the instruction in 
Cage. Like the courts in Daniels and Harris, this court noted 
that the questioned instruction merely advised that a reasonable 
doubt is such “as would cause a person ‘to pause and hesitate’ 
when considering one of the ‘graver and more important 
transactions of life.’ ” Morley, 239 Neb. at 155, 474 N.W.2d at 
670. 

Although no such language is included in the instructions at 
issue in this case, we find it inconsequential. What is important 
is that the standard of proof required of the State is not 
lowered. We find the challenged instruction did not lower the 
standard by raising the level of doubt necessary to acquit 
Gatson. The questioned instructions merely informed the 
jurors that proof beyond a reasonable doubt did not require 
removal of all possible doubt. 


INTENT 

Gatson also objects to part of the jury instruction on intent 
which reads: “Intent is a mental process, and it therefore 
generally remains hidden within the mind where it is conceived. 
It is rarely, if ever, susceptible of proof by direct evidence.” 
Gatson maintains this instruction may create a conclusive 
presumption in regard to intent by emphasizing the State’s 
circumstantial evidence. This court approved this instruction in 
State v. Beard, 221 Neb. 891, 381 N.W.2d 170 (1986). However, 
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_ one of the sentences at issue is found in the official reports, but 
not the unofficial reports, which apparently caused some 
confusion in briefing. In Beard, we upheld a jury instruction 
containing exactly the same language objected to in this case. 
We held that the instruction made no presumptions, but, rather, 
accurately described the nature of intent and how it is proved. 

For reasons set forth in the foregoing discussion, we find 
there is no merit to Gatson’s second assignment of error. 


CONCLUSION 

The decisions of the trial court and the Court of Appeals 
were correct. Viewed as a whole, the instruction on reasonable 
doubt does not diminish the State’s burden of proof. The 
instruction merely advises the jury that absolute certainty is not 
required in order to convict Gatson. In addition, the instruction 
on intent does not place undue emphasis on circumstantial 
evidence. Therefore, the decision of the Court of Appeals is 
affirmed. 

AFFIRMED. 


CINDY ANDERSON, APPELLEE, V. HMO NEBRASKA, INC., 
APPELLANT. 
505 N.W.2d 700 


Filed September 24, 1993. No. S-92-489. 


t. Federal Acts: Insurance. The Employee Retirement Income Security Act of 1974 
(ERISA), 29 U.S.C. § 1001 et seq. (1988 & Supp. 11 1990), regulates employee 
welfare benefit plans, including any plan, fund, or program established or 
maintained for the purpose of providing for its participants or their 
beneficiaries, through the purchase of insurance or otherwise, medical, surgical, 
or hospital care benefits. § 1002(1). 

2. Federal Acts: Insurance: Claims: Appeal and Error. An ERISA plan is to include 
an appeal procedure to review denied claims. 29C.F.R. § 2560.503-1(g) (1992). 

3. Federal Acts: Insurance. ERISA plan fiduciaries are to discharge their duties in 
accordance with the governing plan documents and instruments solely in the 
interest of the participants and beneficiaries. 29 U.S.C. § 1104(a)(1) (1988 & 
Supp. II 1990). 
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Federal! Acts: Insurance: Actions: Courts. A participant in or beneficiary of an 
ERISA-regulated plan may seek to enforce her or his benefits and rights 
thereunder by instituting a civil action in either the state or federal courts. 29 
U.S.C. § 1132(a)(1)(B) and (e)(1) (1988). 

Federal Acts: Insurance: Jurisdiction. Concurrent jurisdiction under ERISA is 
vested in the state courts only with respect to a civil action commenced by a 
participant or beneficiary seeking to recover or clarify rights to benefits under 
the terms of the plan, or to enforce rights under the terms of the plan. 

Federal Acts: Insurance: Appeal and Error. Where an ERISA plan explicitly 
grants the plan administrator or fiduciary discretionary authority to determine 
eligibility for benefits or to construe the terms of the plan, the correctness of the 
administrator’s or fiduciary’s determinations is to be reviewed under an abuse of 
discretion standard; otherwise, the correctness of the determinations is to be 
reviewed de novo. ; 

Insurance. One providing contractual health care benefits is not, by virtue of 
that reasonalone, necessarily a fiduciary. 

Federal Acts: Insurance: Claims. An insurance company, insurance service, or 
other similar organization providing or administering health care benefits 
subject to regulation under the laws of one or more states is the appropriate 
named fiduciary for the review of denied claims only if so named in the ERISA 
plan; otherwise, that responsibility goes by default, if no other entity is named, 
tothe plan administrator. 

Federal Acts: Insurance: Jurisdiction. When exercising concurrent jurisdiction 
in ERISA cases, Nebraska courts are to apply the federal substantive ERISA 
common law, but are to apply the procedural law of Nebraska. 

Federal Acts: Insurance: Claims: Actions: Jurisdiction: Parties: Records. 
Nebraska courts shall not exercise subject matter jurisdiction in an action 
brought under ERISA unless (1) the plan fiduciary is named as a party, (2) the 
record establishes the relevant provisions of the employee welfare benefit plan 
under which benefits are sought, and (3) the record establishes as well that either 
(a) the administrative claim resolution procedures under the terms of the plan 
have been exhausted or (b) there exists an excuse for not exhausting such 
procedures. ; 

Jurisdiction. Lack of subject matter jurisdiction may be raised sua sponte by a 
court; the parties cannot confer subject matter jurisdiction upon a judicial 
tribunal by either acquiescence or consent, nor may subject matter jurisdiction 
be created by waiver, estoppel, consent, or conduct of the parties. 


Petition for further review from the Nebraska Court of 


Appeals, Sievers, Chief Judge, and HANNON and Irwin, 
Judges, on appeal thereto from the District Court for Douglas 
County, James A. BUCKLEY, Judge. Judgment of Court of 
Appeals reversed, and cause remanded with direction. 


John F. Thomas and Ronald Fleming, of McGrath, North, 


Mullin & Kratz, P.C., for appellant. 
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Terry M. Anderson and Steven M. Lathrop, of Hauptman, 
O’Brien, Wolf & Lathrop, P.C., for appellee. 


HastIncs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


CAPORALE, J. 

Asserting that the defendant-appellant, HMO Nebraska, 
Inc., a health maintenance organization (HMO), wrongfully 
. denied benefits due her, the plaintiff-appellee, Cindy 
Anderson, seeks a declaration under the Uniform Declaratory 
Judgments Act, Neb. Rev. Stat. § 25-21,149 et seq. (Reissue 
1989), that the HMO must authorize and pay for the 
prophylactic surgical removal of her breasts and reconstructive 
procedures she seeks to undergo. In so doing, Anderson 
invokes the Employee Retirement Income Security Act of 1974 
(ERISA), 29 U.S.C. § 1001 et seq. (1988 & Supp. II 1990), as 
well as state contract and tort theories. After first dismissing the 
state claims as preempted by ERISA, the district court 
concluded that the HMO is obligated under federal law to 
authorize and pay for the treatments Anderson seeks, and thus 
granted Anderson’s prayer. The Nebraska Court of Appeals 
affirmed that declaration, whereupon the HMO successfully 
petitioned for further review. We reverse the judgment of the 
Court of Appeals on jurisdictional grounds, and remand with 
direction. 

The employer of Anderson’s husband offers its employees 
and their dependents a choice of four health care schemes, 
including the one the husband selected, the coverage provided 
by the HMO. Under each of the four schemes, the employee 
pays a portion of the cost of the scheme selected, and the 
employer pays the remainder. 

The “Health Maintenance Service Contract” between the 
HMO and the employer generally obligates the HMO to 
provide for Anderson’s health care needs. However, excluded 
from that obligation are, among other things, treatments which 
are not medically necessary. The HMO is empowered by the 
contract to determine medical necessity, which the document 
defines as consisting of those services, treatments, or supplies 
which are appropriate and consistent with the symptoms and 
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diagnosis or treatment of the patient’s illness, are in accordance 
with the standards of good medical practice in this state and 
could not be omitted without adversely affecting the patient’s 
condition, and are most cost effective. 

Without determining how much of the evidence may be 
relevant to an ultimate resolution on the merits, we note for the 
limited purpose of setting the background for this review that 
there is evidence that Anderson has developed fibrous tissue in 
her breasts, making the uncovering of cancer more difficult; 
that she has an extensive family history of breast cancer; and 
that she is obsessively apprehensive that she will develop the 
disease. There is also evidence that continued surveillance to 
detect the development of cancer is an alternative treatment. 
The HMO takes the position that as Anderson does not 
presently suffer from the malady, the surgeries and procedures 
she seeks are not medically necessary. 

ERISA regulates “ ‘employee welfare benefit plan|[s],’ ” 
which are defined, insofar as is pertinent to this review, as any 
“plan, fund, or program . .. established or . . . maintained for 
the purpose of providing for its participants or their bene- 
ficiaries, through the purchase of insurance or otherwise . . . 
medical, surgical, or hospital care or benefits.” § 1002(1). The 
plan is to include an appeal procedure to review denied claims, 

29 C.ER. § 2560.503-1(g) (1992), and the act directs plan 
- fiduciaries to discharge their duties in accordance with the 
governing plan documents and instruments solely in the interest 
of the participants and beneficiaries, § 1104(a)(1). To help 
reduce the number of frivolous lawsuits, promote the consistent 
treatment of claims, provide a nonadversarial method of 
settling claims, and minimize the cost of settling claims, under 
most circumstances the review procedure specified in the plan 
must be exhausted as a precondition to the institution of suit. 
Springer v. Wal-Mart Associates’ Group Health Plan, 908 F.2d 
897 (11th Cir. 1990); Zipf v. American Tel. & Tel. Co., 799 F.2d 
889 (3d Cir. 1986); Kross v. Western Elec. Co., Inc., 701 F.2d 
1238 (7th Cir. 1983); Amato v. Bernard, 618 F.2d 559 (9th Cir. 
1980). 

To the extent relevant to this review, the act supersedes “any 
and all State laws insofar as they may now or hereafter relate to 
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any employee benefit plan... .” § 1144(a). ERISA has 
therefore preempted state law with respect to actions brought to 
clarify rights to benefits or to enforce rights arising under a plan 
coming within the purview of ERISA. E.g., Ingersoll-Rand Co. 
v. McClendon, 498 U.S. 133, 111 S. Ct. 478, 112 L. Ed. 2d 474 
(1990) (wrongful discharge claim); Pilot Life Ins. Co. v. 
Dedeaux, 481 U.S. 41, 1078S. Ct. 1549, 95 L. Ed. 2d 39 (1987) 
(action for bad faith denial of benefits under plan); Memorial 
Hosp. System v. Northbrook Life Ins. Co., 904 F.2d 236 (Sth 
Cir. 1990) (derivative claims for benefits assigned to a health 
care provider asserting breach of contract and state statute); 
Baxter By and Through Baxter v: Lynn, 886 F.2d 182 (8th Cir. 
, 1989) (state common-law rules of subrogation); Daniel v. 
Eaton Corp., 839 F.2d 263 (6th Cir. 1988), cert. denied 488 U.S. 
826, 109 S. Ct. 76, 102 L. Ed. 2d 52 (breach of contract and 
promissory estoppel); Anderson v. John Morrell & Co., 830 
F.2d 872 (8th Cir. 1987) (breach of contract). However, not 
every claim touching upon employee benefits has been 
preempted by ERISA. See Hospice of Metro Denver v. Group 
Health Ins., 944 F.2d 752, 756 (10th Cir. 1991) (state promissory 
estoppel claim by a health care provider against an insurance 
company providing health care coverage to an ERISA plan not 
preempted, since it “[did] not affect the ‘relations among the 
principal ERISA entities, the employer, the plan, the plan 
fiduciaries, and the beneficiaries’ as such”). 

A participant in or beneficiary of an ERISA-regulated plan 
may seek to enforce her or his benefits and rights thereunder by 
instituting a civil action in either the state or federal courts. 
§ 1132(a)(1)(B) and (e)(1). The courts are to develop a federal 
common law of rights and obligations under ERISA-regulated 
plans. Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 109 
S. Ct. 948, 103 L. Ed. 2d 80(1989). Thus, even in ERISA claims 
tried in state courts, the federal substantive ERISA common 
law controls. See Hammond v. Fidelity and Guar. Life Ins. Co., 
965 F.2d 428 (7th Cir. 1992). 

But “[cloncurrent jurisdiction is vested in the state courts 
only with respect to a civil action commenced by a participant 
or beneficiary seeking to recover or clarify rights to benefits 

‘under the terms of the plan,’ or to enforce rights ‘under the 
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terms of the plan.’ ” (Emphasis in original.) Duffy v. Brannen, 
148 Vt. 75, 84, 529 A.2d 643, 648 (1987). 

Thus, the difficulty in reviewing this matter on the merits 
arises from the circumstance that although the record contains 
the contract between the HMO and the employer, it does not 
contain or otherwise establish the relevant terms of any 
employee welfare benefit plan. Even if we accept the notion 
that the existence of the health care scheme furnished through 
the HMO, coupled with the fact that the husband’s employer 
contributes toward the cost of the coverage the HMO extends to 
the husband and his dependents, establishes that the employer 
provides an ERISA-regulated employee welfare benefit plan of 
some sort, see Memorial Hosp. System v. Northbrook Life Ins. 
Co., supra, the fact that the employer offers four health care 
schemes convinces us that the contract between the employer 
and the HMO does not represent the entire plan. 

The terms of any such plan are crucially important, for 
without them we cannot determine if or how the denial of 
Anderson’s claim affects the relations among the principal 
ERISA entities, the employer, the plan, the plan fiduciaries, 
and the beneficiaries of the plan. See Hospice of Metro Denver 
v. Group Health Ins., supra. More specifically, it is the terms of 
the plan which establish the standard by which the HMOQ’s 
decision is to be judged. This is so because in the course of 
considering a claim for severance benefits, the U.S. Supreme 
Court reasoned that due to the legislative history surrounding 
ERISA and the many references in the act to the language and 
terminology of trust law, where the plan explicitly grants the 
plan administrator or fiduciary discretionary authority to 
determine eligibility for benefits or to construe the terms of the 
plan, the correctness of the administrator’s or fiduciary’s 
determinations is to be reviewed under an abuse of discretion 
standard; otherwise, the correctness of the determinations is to 
be reviewed de novo. Firestone Tire & Rubber Co. v. Bruch, 
supra. But see Pierre v. Conn. Gen. Life Ins. Co. , 932 F.2d 1552 
(5th Cir. 1991), cert. denied__ U.S. , 1128S. Ct. 453, 116 
L. Ed. 2d 470 (holding that in contrast with interpretations of 
plan terms, fiduciary’s factual determinations always to be 
reviewed under abuse of discretion standard). 
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We are mindful that a number of decisions hold that an 
insurer providing coverage for employee welfare benefits, 
having discretionary authority to either determine the eligibility 
for benefits or construe the terms of the plan, is a plan 
fiduciary, at least for the purpose of having its decisions 
reviewed under an abuse of discretion standard. E.g., 
Anderson v. Blue Cross/Blue Shield of Alabama, 907 F.2d 1072 
(11th Cir. 1990); Newell v. Prudential Ins. Co. of America, 904 
F.2d 644 (11th Cir. 1990); Brown v. Blue Cross & Blue Shield of 
Alabama, 898 F.2d 1556 (11th Cir. 1990), cert. denied 498 U.S. 
1040, 111S. Ct. 712, 112 L. Ed. 2d 701 (1991); Schnitker v. Blue 
Cross/Blue Shield of Nebraska, 787 F. Supp. 903 (D. Neb. 
1991); Bass v. Prudential Ins. Co. of America, 764 F. Supp. 
1436 (D. Kan. 1991); Bucci v. Blue Cross-Blue Shield of 
Connecticut, 764 F. Supp. 728 (D. Conn. 1991). But we are also 
aware of other decisions which hold that such insurers do not 
necessarily become fiduciaries merely by deciding whether to 
pay a claim. E.g., Ellington v. Metropolitan Life Ins. Co., 696 
F. Supp. 1237 (S.D. Ind. 1988); Jordan v. Reliable Life Ins. 
Co., 694 F Supp. 822 (N.D. Ala. 1988); Anderson v. Alpha 
Portland Industries, Inc., 647 F. Supp. 1109 (E.D. Mo. 1986), 
aff'd 836 F.2d 1512 (8th Cir. 1988), cert. denied 489 U.S. 1051, 
109 S. Ct. 1310, 103 L. Ed. 2d 579 (1989); McLaughlin v. 
Connecticut General Life Ins. Co., 565 F. Supp. 434 (N.D. Cal. 
1983); Austin v. General American Life Ins. Co., 498 F. Supp. 
844 (N.D. Ala. 1980). 

As noted in Austin: 

General American claims in its brief, without evidence, 
that it is. to be considered as a fiduciary of the plan within 
the meaning of 29 C.ER. § 2560.5021(g)(2). Accordingly, 
complaints against it would be claims for breach of 
fiduciary duties subject to federal court jurisdiction for 
not only Count I, but Counts II and III as well. The cited 
regulation states in substance that, where benefits under 
an ERISA plan are provided or administered by an 
insurance company, the plan may specify that such 
company be responsible for review of decisions on denied 
benefit claims, in which event the insurer will be treated as 
an ERISA fiduciary. The language of the regulation 
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demonstrates that the insurance company is not 
necessarily a fiduciary by reason of providing contractual 
benefits, but rather is to be so considered if it, in addition, 
is given responsibility for reviewing denied claims. Not 
every insurer is a fiduciary for the purposes of ERISA; 
nor is it the case that merely by deciding whether to pay 
claims submitted by insureds the insurer is thereby 
subjected to the responsibilities of a fiduciary. The 
regulation relied on by General American makes it clear 
that the status of an insurer as a fiduciary is not automatic 
but rather turns upon the provisions of the plan and of the 
agreement made by the insurer. 

The defendants present no evidence to the effect that 
General American is charged with review of denied claims 
or is otherwise accountable as a fiduciary under ERISA. 


(Emphasis in original.) 498 F. Supp. at 846. The regulation to 
which the Austin court refers is actually § 2560.503-1(g), 
mentioned earlier in this opinion. It reads in part: 


Review procedure. (1) Every plan shall establish and 
maintain a procedure by which a claimant or his duly 
authorized representative has a reasonable opportunity to 
appeal a denied claim to an appropriate named fiduciary 
or to a person designated by such fiduciary, and under 
which a full and fair review of the claim and its denial may 
be obtained. Every such procedure shall include but not be 
limited to provisions that a claimant or his duly authorized 
representative may: 

(i) Request a review upon written application to the 
plan; 

(ii) Review pertinent documents; and 

(iii) Submit issues and comments in writing. 

(2) To the extent that benefits under an employee 
benefit plan are provided or administered by an insurance 
company, insurance service, or other similar organization 
which is subject to regulation under the insurance laws of 
one or more States, the claims procedure pertaining to 
such benefits may provide for review of and decision upon 
denied claims by such company, service or organization. 
In such case, that company, service, or organization shall 
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be the “appropriate named fiduciary” for purposes of this 
section. In all other cases, the “appropriate named 
fiduciary” for purposes of this section may be the plan 
administrator or any other person designated by the plan, 
provided that such plan administrator or other person is 
either named in the plan instrument or is identified 
pursuant to a procedure set forth in the plan as the person 
who reviews and makes decisions on claim denials. 

The purpose of the section is to set out minimum requirements 

for employee benefit plans. § 2560.503-1(a). 

We find the reasoning of Austin persuasive and thus adopt 
the view that one providing contractual health care benefits is 
not, by virtue of that reason alone, necessarily a fiduciary. 
Rather, an insurance company, insurance service, or other 
similar organization providing or administering health care 
benefits subject to regulation under the laws of one or more 
states is the “appropriate named fiduciary” for the review of 
denied claims only if so named in the ERISA plan; otherwise, 
that responsibility goes by default, if no other entity is named, 
to the plan administrator. § 2560.503-1(g). 

Further, we note that § 1132(a)(1)(B) provides that a 
participant or beneficiary may file a civil suit to, among other 
things, recover benefits due under the terms of the plan. Section 
1132(d) provides that a plan may sue or be sued as an entity and 
that any money judgment against a plan is enforceable against 
only the plan as an entity and not against any other person 
unless liability is established against such person in his or her 
individual capacity. Thus, ERISA permits suits to recover 
benefits against only the plan as an entity and suits for breach of 
a fiduciary duty against only the fiduciary. Holland v. Bank of 
America, 673 F. Supp. 1511 (S.D. Cal. 1987). See, also, Gelardi 
v. Pertec Computer Corp., 761 F.2d 1323 (9th Cir. 1985); Miller 
v. Pension Plan for Emp. of Coastal Corp., 780 F. Supp. 768 
(D. Kan. 1991), aff'd 978 F.2d 622 (10th Cir. 1992), cert. denied 
USS. , 113 S. Ct. 1586, 123 L. Ed. 2d 152 (1993); 
Jordan v. Reliable Life Ins. Co., 694 F. Supp. 822 (N.D. Ala. 
1988). 

While, as established earlier, we are obligated to apply the 
federal substantive ERISA common law, we are free to apply 
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our own procedural law. 

In considering a like question in the context of the Federal 
Employers’ Liability Act, which also grants the states 
concurrent jurisdiction, the U.S. Supreme Court, in St. Louis 
Southwestern R. Co. yv. Dickerson, 470 U.S. 409, 411, 105 S. 
Ct. 1347, 84 L. Ed. 2d 303 (1985), wrote: “As a general matter, 
FELA cases adjudicated in state courts are subject to state 
procedural rules, but the substantive law governing them is 
federal.” An application of that rule is found in Chapman vy. 
Union Pacific Railroad, 237 Neb. 617, 622, 467 N.W.2d 388, 
393 (1991), wherein we wrote: 

Courts of the United States and courts of the several 
states have concurrent jurisdiction over claims controlled 
by the Federal Employers’ Liability Act. 45 U.S.C. § 56. 
In disposing of a claim controlled by the Federal 
Employees’ Liability Act, a state court may use 
procedural rules applicable to civil actions in the state 
court unless otherwise directed by theact.... 

Accordingly, we hold that the courts of this state shall not 
exercise subject matter jurisdiction in an action brought under 
ERISA unless (1) the plan fiduciary is named as a party, (2) the 
record establishes the relevant provisions of the employee 
welfare benefit plan under which benefits are sought, and (3) 
the record establishes as well that either (a) the administrative 
‘claim resolution procedures under the terms of the plan have 
been exhausted or (b) there exists an excuse for not exhausting 
such procedures. 

Here, the record recites that although the employer 
administers “employee benefits including health insurance 
benefits,” it “does not administer any of the employee claims 
for health care benefits.” The record also recites that upon a 
telephone inquiry on behalf of one of Anderson’s physicians, 
the HMO advised that the information so communicated did 
not reveal a medica! necessity for the surgeries and procedures 
sought and asked for written documentation of Anderson’s 
condition. After receiving that information, the HMO refused 
to authorize the surgeries and procedures. Whatever the 
aforesaid recitations in the record may suggest, they fall far 
short of establishing that the HMO acted in any capacity other 
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than as a contractual provider of health care coverage 
determining for its own purposes the extent of its contractual 
obligation. In other words, the record fails to establish that the 
HMO either had the authority to review or did in fact review a 
denied claim in the sense contemplated by § 2560.503-1(g), and 
thus became a fiduciary. 

We recognize that neither of the parties hereto has 
questioned the district court’s jurisdiction under ERISA. But 
lack of subject matter jurisdiction may be raised sua sponte by a 
court. Armstrong v. Higgins, 241 Neb. 833, 491 N.W.2d 33) 
(1992). Furthermore, it is axiomatic that the parties cannot 
confer subject matter jurisdiction upon a judicial tribunal by 
either acquiescence or consent. Neither may subject matter 
jurisdiction be created by waiver, estoppel, consent, or conduct 
of the parties. Mid-America Pipeline Co. v. Boehm, ante p. 
220, 506 N.W.2d 41 (1993); JEMCO, Inc. v. Board of 
Equal. of Box Butte Cty., 242 Neb. 361, 495 N.W.2d 44 (1993). 

For the foregoing reasons, the district court erroneously 
exercised its ERISA subject matter jurisdiction. Accordingly, 
we hereby reverse the judgment of the Court of Appeals and 
remand the cause to that court with the direction that it remand 
the cause to the district court for further proceedings not 
inconsistent with this opinion. 

REVERSED AND REMANDED WITH DIRECTION. 


2301 LEAVENWORTH, INC., DOING BUSINESS AS J & B Bar, 
APPELLEE, V. NEBRASKA LIQUOR CONTROL COMMISSION, 
APPELLANT. 

505 N.W.2d 708 


Filed October 1, 1993. No. S-91-463. 


1. Administrative Law: Liquor Licenses: Final Orders: Appeal and Error. Final 
orders and decisions of the Nebraska Liquor Control Commission are reviewed 
as proceedings in error. , 

2. Administrative Law: Appeal and Error. In proceedings in error, the reviewing 
court determines whether the administrative agency acted within its jurisdiction 
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and whether there is sufficient evidence as a matter of law to support its decision. 
. In proceedings in error, the reviewing court considers only the 
record before the administrative agency and does not reweigh the evidence or 
make independent findings of fact. 


Appeal from the District Court for Lancaster County: 
DonaLbD E. ENDaAcoTT, Judge. Affirmed. 


Don Stenberg, Attorney General, and Marie C. Pawol for 
appellant. 


Michael J. Lehan, of Kelley & Lehan, PC., for appellee. 


HastTincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LAnNPHIER, JJ. 


WHITE, J. 

The Nebraska Liquor Control Commission suspended the 
license of 2301 Leavenworth, Inc., doing business as J & B Bar, 
for serving alcohol to an already intoxicated person. The 
district court reversed the suspension, and the commission 
brought this appeal. We affirm the district court’s judgment. 

On the evening of April 11, 1990, Officer Michael Teply of 
the Omaha Police Division looked through the front window of 
the J & B Bar and saw Brian Beeman sip a beer. Teply entered 
the bar and determined that Beeman was intoxicated. Teply 
cited the bartender for serving alcohol to an already intoxicated 
person, but the city prosecutor later dismissed the charge. 

On June 15, the commission charged the bar with selling or 
dispensing “alcoholic liquors” to an intoxicated individual, in 
violation of 237 Neb. Admin. Code, ch. 6, § 019.01N (1989). 
On July 12, the commission held a hearing. On July 24, the 
commission found the charge to be proved and ordered the 
bar’s license suspended for 3 days. The bar applied to the 
commission for rehearing, but the rehearing was denied. 

The bar timely filed a petition in error with the district court 
for Lancaster County to review the commission’s order. The 
district court reversed the order, holding that the rule exceeded 
the commission’s statutory rulemaking authority and that the 
commission’s decision was unsupported by the evidence. The 
commission then sought review in this court. 

Final decisions and orders of the commission are reviewed as 
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proceedings in error. See Neb. Rev Stat. § 53-1,116(1) (Supp. 
1989). In proceedings in error, the reviewing court determines 
whether the commission acted within its jurisdiction and 
whether there is sufficient evidence as a matter of law to 
support its decision. Ashby v. Civil Serv. Comm., 241 Neb. 
988, 492 N.W.2d 849 (1992). The reviewing court considers only 
the record before the administrative agency and does not 
reweigh evidence or make independent findings of fact. Id. 

The commission found that the bar “did . . . sell or dispense 
alcoholic liquors” to an already intoxicated person, “in 
violation of 237-LCC6-019.01N of the Rules and Regulations 
of the Nebraska Liquor Control Commission.” That rule 
provides in pertinent part: “No licensee or partner, principal, 
agent or employee of any licensee shall sell, dispose, furnish or 
allow possession of alcoholic beverages on the licensed premise 
to any person who has become intoxicated and/or 
incapacitated by the consumption of alcoholic beverages.” 
§ 019.01N. 

The record clearly reflects, and the bar does not contest, that 
Beeman was intoxicated. Teply testified that Beeman’s speech 
was slurred, that he staggered when he walked, and that he 
“kind of held on to the wall.” When Beeman was taken outside 
by the officer, “he lost his balance, crashed into the side of the 
building, then he just slid down the side of the building and just 
sat there in a drunken stupor and at that time he was helped to 
the police car and transported home.” 

Beeman’s condition notwithstanding, there is no evidence 
that the bartender sold or dispensed alcohol to him. Both Teply 
and the bartender, George Ost, testified before the commission. 
Neither one asserted that the bartender had served Beeman. 

The bartender testified to the events immediately preceding 
Teply’s entrance into the bar. According to the bartender, 
approximately 20 patrons were in the bar that night. One of the 
patrons was playing “pickles,” a game of chance. The patron 
won $250 and ordered a round of drinks for everyone in the bar. 
Another patron, who had been sitting at a table, approached 

.the bar and ordered two beers. The bartender “set up” drinks 
for everyone, placing the two beers at the end of the bar closest 
to the door. The bartender testified that Beeman was not in the 
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bar at this time. Three people entered the bar, but the bartender 
refused to serve them because they were drunk. Beeman was not 
one of these three people. After collecting for the round from 
the winning patron, the bartender noticed Beeman sitting at the 
end of the bar where the two beers had been placed. Beeman 
was talking to the patron who had ordered the two beers. The 
bartender testified that he did not serve Beeman and that he did 
not see Beeman sip the beer. 

Teply testified that while on patrol, he looked through the 
front window of the bar and observed Beeman sitting at the bar. 
Teply saw Beeman drink from a beer. Teply did not see the 
bartender serve Beeman. 

At oral argument, the commission contended that the bar 
also violated the rule in question by allowing Beeman to possess 
alcohol. The offense of “allowing possession” was not charged, 
was not ruled on by the commission, was not raised on appeal, 
and was not briefed. We therefore decline to discuss it. 

The record is void of any testimony establishing that the 
bartender sold or dispensed alcoholic beverages to Beeman. 
Accordingly, we find that the decision of the commission is not 
supported by sufficient relevant evidence. Because the 
commission’s case fails on the evidence, we do not reach the 
issue of the commission’s statutory rulemaking authority. 

AFFIRMED. 


BRYAN RILEY, APPELLANT, V. STATE OF NEBRASKA, APPELLEE. 
506 N.W.2d 45 


Filed October 1, 1993. No.S-91-541. 


1. Jurisdiction: Words and Phrases. Subject matter jurisdiction is a court’s power 
to hear and determine a case of the general class or category to which the 
proceedings in question belong and to deal with the general subject involved in 
the action before the court. 

2. Constitutional Law: Legislature: States: Immunity: Waiver. Although Neb. 
Const. art. V, § 22, provides that “[t}he state may sue and be sued, and the 
Legistature shall provide by law in what manner and in what courts suits shall be 
brought,” Neb. Const. art. V, § 22, is not self-executing. Rather, Neb. Const. 
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art. V, § 22, requires legislative action for waiver of astate’s sovereign immunity. 
Actions: Statutes: States: Immunity. A statute authorizing an action against the 
state is strictly construed because the statute is in derogation of the state’s 
sovereign immunity. 

Actions: Declaratory Judgments: Statutes: States: Immunity. Generally, an 
action for a declaratory judgment cannot be maintained against the state 
without its consent because the state’s immunity from suit is unaffected by 
declaratory judgment statutes, although a declaratory judgment action may be 
maintained under statutes permitting actions against the state. 

Declaratory Judgments: Immunity: Waiver. Nebraska’s Uniform Declaratory 
Judgments Act, Neb. Rev. Stat. §§ 25-21,149 to 25-21,164 (Reissue 1989 & 
Cum. Supp. 1992), is inoperative as a waiver of the State of Nebraska's sovereign 
immunity. 

Administrative Law: Declaratory Judgments: Statutes: Immunity: Waiver: 
Jurisdiction. Neb. Rev. Stat. § 84-911 (Reissue 1987) of the Administrative 
Procedure Act provides a limited statutory waiver of sovereign immunity and 
confers subject matter jurisdiction for a declaratory judgment concerning the 
validity of a state agency’s rule or regulation. : 
Administrative Law. Neb. Rev. Stat. § 84-91! (Reissue 1987) of the 
Administrative Procedure Act is limited to judicial determination of the validity 
of any rule or regulation of a state agency and does not confer jurisdiction for 
judicial resolution of a factual question pertaining to the merits of a controversy. 
Declaratory Judgments: Summary Judgment. Summary judgment may be 
obtained ina declaratory judgment proceeding. 

Summary Judgment: Evidence. A summary judgment involves a judicial 
evaluation of evidence to determine whether an issue of material fact exists and, 
therefore, is a factual determination resulting in a disposition of the factual 
merits of a controversy. 

Courts: Judgments: Jurisdiction. For validity of a judgment, a court must have 
jurisdiction to decide a question or issue in the subject matter presented to the 
court and to render a particular remedy or relief appropriate to the subject 
matter and controversy adjudicated. 


Appeal from the District Court for Lancaster County: 


DONALD E. EnDAcoTT, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


J. Murry Shaeffer for appellant. 
Don Stenberg, Attorney General, and Lisa D. Martin-Price 


for appellee. 


HAstINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 


FAHRNBRUCH, and LANPHIER, JJ. 


SHANAHAN, J. 
Bryan Riley brought a declaratory judgment action, see Neb. 
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Rev. Stat. §§ 25-21,149 to 25-21,164 (Reissue 1989 & Cum. 
Supp. 1992), concerning administrative termination of his 
employment as a correctional officer at the Community 
Corrections Center in Lincoln. The district court for Lancaster 
County entered judgments that the court lacked subject matter 
jurisdiction and that the State of Nebraska was entitled to a 
summary judgment. Riley appeals from those judgments. 


ADMINISTRATIVE BACKGROUND 

On January 22, 1990, and while employed by the 
Department of Correctional Services (Department) as a 
correctional officer, Bryan Riley was directed by written order 
from the Department’s interim director to take a polygraph 
examination concerning an allegation that Riley had removed 
checks from within the correctional facility contrary to the 
Department’s regulations. On January 23, Riley appeared for 
the polygraph, which was to be administered by a Nebraska 
State Patrol investigator, but refused to sign a waiver that stated 
that Riley’s participation in the examination was voluntary. 

The Department’s administrative regulation § 112.32 states 
that Department employees may be ordered to submit to 
polygraph examinations “upon penalty of dismissal, if their 
duties involve public law enforcement.” Subsection E of that 
same regulation further provides that when an employee 
submits to a polygraph examination ordered by the director of 
the Department, 

the employee’s execution of such a waiver shall only 
indicate that the employee has complied with the 
Department’s order and shall not be deemed by the 
Department to waive any rights that the employee may 
have under the terms of the Director’s order. The 
employee’s failure to submit to a polygraph examination 
due toa refusal to sign such a waiver shall be deemed to be 
a violation of the Director’s order. 

On January 24, a “statement of charges” was presented to 

Riley, charging him with 
(a) violating a written order, specifically not submitting 
to apolygraph examination on January 23, 1990{;] 
(b) carrying inmate checks and cash out of the 
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institution contrary to Department regulations[;] 
(c) disrespectful conduct toward . . . a Department 
security coordinator; and 
(d) committing an act on or off the job which adversely 
affected the employee’s performance and/or the 
Department’s performance and functions. 
After an evidentiary hearing before the warden, Riley was 
found guilty of all charges and was discharged from his 
employment on February 13. 

On February 27, Riley invoked the grievance procedure 
prescribed by article 27 of the labor contract between the State 
of Nebraska and the Nebraska Association of Correctional 
Employees/American Federation of State, County, and 
Municipal Employees. Riley’s grievance was denied, and on 
March 23, in accordance with the labor contract, he filed an 
“Appeal to Arbitration” for a hearing by the Nebraska 
Department of Personnel. See Neb. Rev. Stat. § 81-1301 et seq. 
(Reissue 1987 & Cum. Supp. 1992). Section 81-1319 of the 
personnel act allows an employee’s appeal from the personnel 
board’s decision so that the employee may obtain a judicial de 
novo review on the record of the agency pursuant to the 
Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901 to 
84-920 (Reissue 1987 & Cum. Supp. 1992). 


JUDICIAL PROCEEDINGS 

While the proceedings before the State Personnel Board were 
pending, Riley, on May 24, filed his petition for declaratory 
relief in the district court for Lancaster County. Generally, Riley 
asked the court to define “law enforcement officer,” as used in 
Neb. Rev. Stat. § 81-1401(3) (Reissue 1987), and declare the 
rights of the parties under Neb. Rev. Stat. § 81-1901 et seq. 
(Reissue 1987 & Cum. Supp. 1992), the Licensing of Truth and 
Deception Examiner’s Act. Specifically, Riley requested 
declarations that, notwithstanding the Department’s regu- 
lations, (1) the Department’s employees are not required to 
submit to polygraph examinations; (2) Riley is not a law 
enforcement officer as defined by the statutes of the State of 
Nebraska; and (3) if Riley is a law enforcement officer, he is not 
required to sign a waiver of liability for the polygraph examiner 
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or a statement that he was voluntarily taking the polygraph 
examination when he was under a departmental order to submit 
to the examination. 

The State demurred to Riley’s petition on the ground that the 
district court lacked subject matter jurisdiction. After the court 
overruled the demurrer, the State moved for summary 
judgment. After receipt of evidence for a summary judgment 
on Riley’s claim, the court concluded that it lacked subject 
matter jurisdiction, granted summary judgment to the State, 
and dismissed Riley’s action with prejudice. 


ASSIGNMENTS OF ERROR 
Riley contends that the district court erred in (1) finding that 
it lacked subject matter jurisdiction and (2) entering a summary 
judgment for the State when there was a genuine issue of 
material fact. 


STANDARD OF REVIEW 

“When a jurisdictional question does not involve a factual 
dispute, determination of the jurisdictional issue is a matter of 
law, which requires an appellate court to reach a conclusion 
independent from the trial court’s conclusion on the 
jurisdictional issue.” Williams v. Gould, Inc., 232 Neb. 862, 
871, 443 N.W.2d 577, 584 (1989). See, also, Huffman v. 
Huffman, 232 Neb. 742, 441 N.W.2d 899 (1989). 

Summary judgment is appropriate where “the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment 
as a matter of law.” Neb. Rev. Stat. § 25-1332 (Reissue 1989). 
See, also, Sports Courts of Omaha v. Meginnis, 242 Neb. 768, 
497 N.W.2d 38 (1993); Anderson v. Service Merchandise Co., 
240 Neb. 873, 485 N.W.2d 170 (1992); Union Pacific RR. Co. v. 
Kaiser Ag. Chem. Co., 229 Neb. 160, 425 N. W.2d 872 (1988). 


SUBJECT MATTER JURISDICTION 
Apparently, the district court’s conclusion concerning its lack 
of subject matter jurisdiction is based on the sovereign 
immunity of the State of Nebraska and the absence of a waiver 
of sovereign immunity. 
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“Jurisdiction is the inherent power or authority to decide a 
case.” Chicago Lumber Co. v. School Dist. No. 71, 227 Neb. 
355, 365, 417 N.W.2d 757, 763 (1988). Accord, Sports Courts of 
Omaha y. Meginnis, supra; State ex rel. Gaddis v. Gaddis, 237 
Neb. 264, 465 N.W.2d 773 (1991); Millman v. County of Butler, 
235 Neb. 915, 458 N.W.2d 207 (1990). “Subject matter 
jurisdiction is a court’s power to hear and determine a case of 
the general class or category to which the proceedings in 
question belong and to deal with the general subject involved in 
the action before the court.” State ex rel. Gaddis v. Gaddis, 237 
Neb. at 266-67, 465 N.W.2d at 775. Accord, Sports Courts of 
Omaha v. Meginnis, supra; In re Interest of Adams, 230 Neb. 
109, 430 N.W.2d 295 (1988). 

“Litigants cannot confer subject matter jurisdiction on a 
judicial tribunal by either acquiescence or consent.” Coffelt v. 
City of Omaha, 223 Neb. 108, 110, 388 N.W.2d 467, 469 (1986). 
Accord, Marshall v. Marshall, 240 Neb. 322, 482 N.W.2d 1 
(1992); Andrews v. City of Lincoln, 224 Neb. 748, 401 N.W.2d 
467 (1987). “When a trial court lacks the power, that is, 
jurisdiction, to adjudicate the merits of a claim, issue, or 
question, an appellate court also lacks the power to determine 
the merits of the claim, issue, or question presented to the trial 
court.” State v. Miller, 240 Neb. 297, 300, 481 N.W.2d 580, 582 
(1992). Accord, Sports Courts of Omaha v. Meginnis, supra; 
Andrews v, City of Lincoln, supra. 

Whether a question is raised by the parties concerning 
jurisdiction of the lower court or tribunal, it is not only 
within the power but the duty of an appellate court to 
determine whether such appellate court has jurisdiction 
over the subject matter. .. . Where lack of subject matter 
jurisdiction in the original tribunal is apparent on the face 
of the record, yet the parties fail to raise that issue, it is the 
duty of the reviewing court to raise and determine the 
issue of jurisdiction sua sponte. 

Glup v. City of Omaha, 222 Neb. 355, 359, 383 N.W.2d 773, 
777 (1986). Accord, State v. Miller, supra; Coffelt v. City of 
Omaha, supra. 
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ACTION AGAINST THE STATE 

Although Neb. Const. art. V, § 22, provides that “[t]he state 
may sue and be sued, and the Legislature shall provide by law in 
what manner and in what courts suits shall be brought,” Neb. 
Const. art. V, § 22, is not self-executing. Rather, Neb. Const. 
art. V, § 22, requires legislative action for waiver of a state’s 
sovereign immunity. Gentry v. State, 174 Neb. 515, 118 N.W.2d 
643 (1962). A statute authorizing an action against the state is 
strictly construed because the statute is in derogation of the 
state’s sovereign immunity. Wiseman v. Keller, 218 Neb. 717, 
358 N. W.2d 768 (1984); Catania v. The University of Nebraska, 
204 Neb. 304, 282 N.W.2d 27 (1979), overruled on other 
grounds, Blitzkie v. State, 228 Neb. 409, 422 N.W.2d 773 
(1988); Gentry v. State, supra; Anstine v. State, 137 Neb. 148, 
288 N.W. 525 (1939), overruled on other grounds, Beatrice 
Manor v. Department of Health, 219 Neb. 141, 362 N.W.2d 45 
(1985). “Waiver [of sovereign immunity] will only be found 
‘where stated “by the most express language or by such 
overwhelming implications from the text as [will] leave no room 
for any other reasonable construction.” ’ ” Wiseman v. Keller, 
218 Neb. at 720, 358 N.W.2d at 770 (quoting Edelman v. 
Jordan, 415 U.S. 651, 94S. Ct. 1347, 39 L. Ed. 2d 662 (1974), 
overruled on other grounds, Will v. Michigan Dept. of State 
Police, 491 U.S. 58, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989)). 
Accord Security Inv. Co. v. State, 231 Neb. 536, 437 N.W.2d 
439 (1989). 

Riley commenced his action under the Uniform Declaratory 
Judgments Act. However, as the State points out, this court has 
held that a substantially similar statutory predecessor to 
Nebraska’s current Uniform Declaratory Judgments Act did 
not operate as a waiver of the state’s sovereign immunity. 
Generally, an action for a declaratory judgment cannot be 
maintained against the state without its consent because the 
state’s immunity from suit is unaffected by declaratory 
judgment statutes, although a declaratory judgment action 
may be maintained under statutes permitting actions against 
the state. See Offutt Housing Co. v. County of Sarpy, 160 Neb. 
320, 70 N.W.2d 382 (1955), aff’d 351 U.S. 253, 76 S. Ct. 814, 
100 L. Ed. 1151 (1956). See, also, 26 C.J.S. Declaratory 
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Judgments § 130 a. (1956). Therefore, generally, Nebraska’s 
Uniform Declaratory Judgments Act is inoperative as a waiver 
of the State of Nebraska’s sovereign immunity. Since Riley seeks 
declaratory relief against the State, he must find authorization 
for such remedy outside the confines of the Uniform 
Declaratory Judgments Act. 

Neither Riley nor the State has sought an answer to the 
jurisdictional issue in light of § 84-911 of the Administrative 
Procedure Act, which states: 

(1) The validity of any rule or regulation may be 
determined upon a petition for a declaratory judgment 
thereon addressed to the district court of Lancaster 
County if it appears that the rule or regulation or its 
threatened application interferes with or impairs or 
threatens to interfere with or impair the legal rights or 
privileges of the petitioner. The agency shall be made a 
party to the proceeding. The declaratory judgment may be 
rendered whether or not the petitioner has first requested 
the agency to pass upon the validity of the rule or 
regulation in question. 

(2) The court shall declare the rule or regulation invalid 
if it finds that it violates constitutional provisions, exceeds 
the statutory authority of the agency, or was adopted 
without compliance with the statutory rule-making or 
regulation-making procedures. 

The express language of § 84-911 demonstrates the 
Legislature’s intent to waive the state’s sovereign immunity 
regarding questions construing the validity of administrative 
rules and regulations. 

As defined in § 84-901(2) of the Administrative Procedure 
Act, 

[rJule or regulation shall mean any rule, regulation, or 
standard issued by an agency, including the amendment or 
repeal thereof whether with or without prior hearing and 
designed to implement, interpret, or make specific the law 
enforced or administered by it or governing its 
organization or procedure, but not including rules and 
regulations concerning the internal management of the 
agency not affecting private rights, private interests .... 
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Consequently, § 84-911 of the Administrative Procedure Act 
provides a limited statutory waiver of sovereign immunity and 
confers subject matter jurisdiction for a declaratory judgment 
concerning the validity of a state agency’s rule or regulation. 
Thus, the relief authorized by § 84-911 is far more restrictive 
than relief otherwise available under the Uniform Declaratory 
Judgments Act. For instance, the Uniform Declaratory 
Judgments Act explicitly provides that “[f]urther relief based 
on a declaratory judgment may be granted whenever necessary 
or proper,” see § 25-21,156, and that a factual issue may be tried 
and determined as in any other civil action, see § 25-21,157. 
See, also, OB-GYN v. Blue Cross, 219 Neb. 199, 361 N.W.2d 
550 (1985) (fact questions in a declaratory judgment action may 
be tried and determined as other civil actions); Noble v. City of 
Lincoln, 158 Neb. 457, 63 N.W.2d 475 (1954) (further relief 
may be granted to carry into effect a declaratory judgment). In 
contrast, § 84-911 grants no jurisdiction regarding factual 
issues, but, rather, authorizes only a declaration regarding 
“(t]he validity of any rule or regulation.” Viewing the statute 
with the eye of strict construction, we conclude that § 84-911 of 
the Administrative Procedure Act is limited to judicial 
determination of the validity of any rule or regulation of a state 
agency and does not confer jurisdiction for judicial resolution 
of a factual question pertaining to the merits of a controversy. 

Under our interpretation of § 84-911, resolution of a factual 
issue is initially within the jurisdiction of the state agency 
involved in a given contested case governed by the Nebraska 
Administrative Procedure Act, §§ 84-901 to 84-920, or State 
Personnel Board, § 81-1301 et seq. As previously noted, 
however, pursuant to § 81-1319, an aggrieved party may appeal 
from a decision by the State Personnel Board and obtain a 
judicial de novo review on the agency’s record as provided by 
the Administrative Procedure Act. See § 84-917 (Cum. Supp. 
1992). 

Therefore, the district court had subject matter jurisdiction 
to determine the validity of the Department’s rules or 
regulations involved in Riley’s declaratory judgment action. 
However, in addition to determinations regarding validity of 
the Department’s regulations, Riley also sought declaratory 
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relief concerning a judicial interpretation of certain statutes. 
The limited waiver of sovereign immunity granted by § 84-911 — 
does not confer jurisdiction for declaratory relief concerning a 
statute. Consequently, we affirm the district court’s judgment 
that it lacked subject matter jurisdiction for declaratory relief 
concerning Nebraska statutes. Inasmuch as a district court has 
jurisdiction for declaratory relief concerning a state agency’s 
rules or regulations, we reverse the district court’s judgment 
that it lacked subject matter jurisdiction for declaratory relief 
concerning the Department’s rules or regulations. 


STATE’S MOTION FOR SUMMARY JUDGMENT 

Summary judgment is proper only when there is “no genuine 
issue as to any material fact and. . . the moving party is entitled 
to a judgment as a matter of law.” § 25-1332. “Upon a motion 
for summary judgment the court examines the evidence to 
discover if any real issue of fact exists.” Yankton Prod. Credit 
‘Assn. v. Larsen, 219 Neb. 610, 614, 365 N.W.2d 430, 433 
(1985). “In appellate review of a summary judgment, the court 
' views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence.” 
Union Pacific RR. Co. v. Kaiser Ag. Chem. Co., 229 Neb. 160, 
163, 425 N.W.2d 872, 875 (1988). Accord, Gottsch v. Bank of 
Stapleton, 235 Neb. 816, 458 N.W.2d 443 (1990); DeCamp v. 
Lewis, 231 Neb. 191, 435 N.W.2d 883 (1989); Wilson v. F& H 
Constr. Co. , 229 Neb. 815, 428 N.W.2d 914 (1988). 

“<«“A summary judgment is authorized only when the 
moving party is entitled to a judgment as a matter of law. If 
there is a genuine issue of fact to be determined, a summary 
judgment may not be properly entered.” ’ ” Yankton Prod. 
Credit Assn. v. Larsen, 219 Neb. at 617, 365 N.W.2d at 434 
(quoting Wolf v. Tastee Freez Corp., 172 Neb. 430, 109 N.W.2d 
733 (1961)). 

Summary judgment may be obtained in a declaratory 
judgment proceeding. See Anderson v. Carlson, 171 Neb. 741, 
107 N.W.2d 535 (1961). See, also, Neb. Rev. Stat. § 25-1330 
(Reissue 1989)(summary judgment proceedings). 

However, a fundamental problem exists concerning the 


260 244 NEBRASKA REPORTS 


summary judgment in Riley’s case and the dismissal of Riley’s 
action with prejudice. In this appeal, the summary judgment, 
as a factual determination regarding the merits of the action, is 
a perplexing conclusion in view of the absent subject matter 
jurisdiction. As we have construed § 84-911, the district court’s 
subject matter jurisdiction extends only to a determination 
regarding the validity of a questioned administrative rule or 
regulation, and does not extend to a determination of 
underlying factual issues surrounding Riley’s termination of 
employment. The limited jurisdiction conferred by § 84-911 
does not authorize a district court’s adjudication on the merits 
of a controversy. A summary judgment involves a judicial 
evaluation of evidence to determine whether an issue of 
material fact exists and, therefore, is a factual determination 
resulting in a disposition of the factual merits of a controversy. 
See, Ogden Equipment Company vy. Talmadge Farms, Inc. et 
al., 232 Ga. 614, 208 S.E.2d 459 (1974); Williams v. Heykow, 
Inc. et al., 171 Ga. App. 936, 321 S.E.2d 431 (1984); Hoke v. 
Retail Credit Corporation, 521 F.2d 1079 (4th Cir. 1975), cert. 
denied 423 U.S. 1087, 96 S. Ct. 878, 47 L. Ed. 2d 98 (1976) 
(summary judgment on ground that report involved was not a 
“consumer report” constituted an adjudication on the merits); 
Tuley v. Heyd, 482 F.2d 590 (Sth Cir. 1973) (summary judgment 
is on the merits); Heyward vy. Public Housing Administration, 
238 F.2d 689 (5th Cir. 1956) (summary judgment is an 
adjudication on the merits); Keys v. Sawyer, 353 F. Supp. 936 
(S.D. Tex. 1973), aff'd 496 F.2d 876 (Sth Cir. 1974) (summary 
judgment constitutes a final judgment on the merits). See, also, 
10 Charles A. Wright & Arthur R. Miller, Federal Practice and 
Procedure: Civil § 2713 (1983) (generally, a summary judgment 
is an inappropriate procedure to raise a question concerning 
subject matter jurisdiction). For validity of a judgment, a court 
must have jurisdiction to decide a question or issue in the 
subject matter presented to the court and to render a particular 
remedy or relief appropriate to the subject matter and 
controversy adjudicated. See, Hanson v. Commissioner of 
Transportation, 176 Conn. 391, 408 A.2d 8 (1979); Heckathorn 
v. Heckathorn, 77 N.M. 369, 423 P.2d 410 (1967); State ex rel. 
Pub. Serv. Comm. v. Johnson Cir. Ct., 232 Ind. 501, 112 
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N.E.2d 429 (1953); McCoy v. Briegel, 305 S.W.2d 29 (Mo. App. 
1957). Consequently, the district court lacked subject matter 
jurisdiction for summary judgment as a remedy based on the 
factual merits of Riley’s claim. Because the district court lacked 
jurisdiction under § 84-911 to grant a summary judgment in 
Riley’s case, we set aside the summary judgment and 
consequent dismissal of Riley’s action. 

We call attention to Beatrice Manor v. Department of 
Health, 219 Neb. 141, 362 N.W.2d 45 (1985), where this court 
recognized the discretionary availability of declaratory 
judgment actions and stated that “{a] court may refuse to enter 
a declaratory judgment where it would not terminate or resolve 
the controversy.” Id. at 146, 362 N.W.2d at 50. See § 25-21,154 
(refusal to render declaratory judgment). See, also, Millard 
School Dist. v. State Department of Education, 202 Neb. 707, 
277 N.W.2d 71 (1979). In the present case, a declaratory 
judgment concerning the validity of the Department’s 
regulations regarding a polygraph examination would not 
resolve the controversy between Riley and the Department. 
Notwithstanding a declaratory judgment concerning the 
validity of the Department’s regulations, factual issues 
apparently remain, e.g., Riley’s carrying inmate checks out of 
the Community Corrections Center, disrespect for a 
departmental coordinator, and impairment of departmental 
functions. Under the circumstances, a district court need not 
become involved in a piecemeal process for disposition of the 
controversy between Riley and the Department. Whether the 
district court, in exercise of its discretion, elects to become a 
part of the process is a matter we leave to the district court. 

Although the crisscross process for a declaratory judgment 
authorized by § 84-911 may produce a plethora of procedural 
problems and pitfalls and eventually result in a substantive 
snakepit, the legislation permitting the process exists and 
applies in Riley’s case. 


CONCLUSION 
The district court had subject matter jurisdiction to 
determine the validity of the Department’s rules or regulations 
pertinent to Riley’s claim. However, the waiver of sovereign 
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immunity for a limited declaratory judgment in accordance 
with § 84-911 does not confer subject matter jurisdiction for 
declaratory relief concerning a statute or for a summary 
judgment on the merits. Therefore, we affirm the district 
court’s judgment concerning declaratory relief regarding 
Nebraska statutes, but we reverse the district court’s judgment 
that it lacked subject matter jurisdiction for declaratory relief 
concerning the validity of the Department’s rules and 
regulations. Also, we set aside the summary judgment granted 
to the State and the dismissal of Riley’s action. For the 
foregoing reasons, this cause is remanded to the district court 
for further proceedings. 

AFFIRMED IN PART, AND IN PART REVERSED AND 

REMANDED FOR FURTHER PROCEEDINGS. 


ADAMS BANK & TRUST, APPELLANT ANDCROSS-APPELLEE, V. 
EMPIRE FIRE AND MARINE INSURANCE COMPANY, APPELLEE AND 
CROSS-APPELLANT. 

506 N.W.2d52 


Filed October 1, 1993. No. S-91-586. 


I. Judgments: Interest: Time. Interest on judgments for the payment of money 
accrues from the date of rendition of the judgment. 

2. Attorney Fees. The amount of attorney fees awarded pursuant to Neb. Rev. 
Stat. § 44-359 (Reissue 1988) is a matter within the discretion of the trial court. 

3. Debtors and Creditors: Principal and Surety: Security Interests: Releases. 
Ordinarily, a surety is released pro tanto for the value of any security released by 
the creditor. 

4. Banks and Banking: Liens: Security Interests: Motor Vehicles. The lien of a bank 
under a security agreement with an automobile dealer ordinarily is not valid as to 
purchasers in good faith of automobiles out of inventory in the dealer’s ordinary 
course of business. 


Appeal from the District Court for Keith County: JoHN P. 
Murphy, Judge. Remanded with directions. 
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HASTINGS, C.J., BosLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

This is an action by the plaintiff, Adams Bank & Trust, 
against the defendant, Empire Fire and Marine Insurance 
Company, for recovery under a Nebraska motor vehicle, trailer, - 
or motorcycle dealer’s bond in which Fuller Company, Inc., 
doing business as Fuller Motor Company (Fuller), was the 
principal and the defendant was the surety. The bond was issued 
pursuant to Neb. Rev. Stat. § 60-1419 (Reissue 1988), which 
provides in part that a licensed dealer will fully indemnify any 
person or other dealer by reason of any loss suffered because of 
the dealer’s misappropriation of any funds belonging to a 
purchaser. 

Fuller is an automobile dealership located in Ogallala, 
Nebraska. The plaintiff provided floor plan financing for 
Fuller’s used cars and operating expenses through an 
open-ended note secured by a security agreement and financing 
statement. As part of the floor plan arrangement, the plaintiff 
held the certificates of title for Fuller’s inventoried vehicles. 

The security agreement required Fuller, when requested, to 
“deliver to Bank, promptly upon receipt, all proceeds of its 
inventory received by Borrower (except goods), including 
proceeds of the accounts referred to above, in the exact form in 
which they are received.” 

Norman Fuller, the owner of Fuller, testified that he had 
done business exclusively with the plaintiff for 17 years and that 
it was routine practice for the proceeds from sales of motor 
vehicles to be deposited in the dealership account rather than to 
be paid directly to the plaintiff. The plaintiff admitted that it 
had permitted this course of conduct and that, occasionally, 5 to 
6 weeks would pass between the time that a vehicle was sold and 
the time it released the title to that vehicle. 

The plaintiff monitored the vehicles which it floor planned 
through periodic inventory inspections. In March 1985, the 
plaintiff suspected that Fuller had sold some vehicles “out of 
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trust” —a failure to pay the indebtedness on a vehicle sold—-and 
called Fuller’s line of credit, demanding payment of its debt in 
full. When payment was not made, the plaintiff set off Fuller’s 
checking account in the amount of $39,695.96 on April 10, 
1985. 

Six vehicles which had been floor planned for $46,100 were 
sold out of trust in March 1985. The plaintiff did not release the 
titles to these vehicles until June 6, 1985. 

In Adams Bank & Trust v. Empire Fire & Marine Ins. Co., 
235 Neb. 464, 455 N.W.2d 569 (1990) (Adams Bank & Trust I, 
this court held that the evidence established as a matter of law 
that there was a misapplication by Fuller of funds belonging to 
purchasers of vehicles, since the balance in Fuller’s account at 
the time of the setoff was less than the floor planned value of 
the vehicles. The cause was remanded to the Keith County 
District Court for further proceedings. 

After the remand to the district court, the defendant offered 
$8,538.72 ($6,404.04 plus $2, 134.68 as an attorney fee) to settle 
the case pursuant to Neb. Rev. Stat. § 25-901 (Reissue 1989) on 
January 17, 1991. The plaintiff declined the offer. 

After reviewing the bill of exceptions, the briefs of the 
parties, and this court’s opinion in Adams Bank & Trust I, on 
February 20, 1991, the district court found that the only 
damages proved by the plaintiff which were covered by the 
bond were in the amount of $6,404.04, the difference between 
the amount for which the vehicles were floor planned and the 
amount the plaintiff realized from the setoff of Fuller’s 
checking account. The district court also awarded the plaintiff 
interest from the date of judgment and costs. The district 
court’s order was filed on February 27. 

The defendant filed a motion for new trial on March 4, 1991. 
On April 23, the plaintiff filed a motion for attorney fees 
pursuant to Neb. Rev. Stat. § 44-359 (Reissue 1988). On May 2, 
the defendant filed a motion for an award of costs and attorney 
fees pursuant to § 25-901. 

In an order filed on May 10, 1991, the district court 
overruled the defendant’s motion for new trial, awarded the 
plaintiff $2,000 in attorney fees, and overruled the defendant’s 
motion for costs and attorney fees. The plaintiff has appealed 
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from the judgment for $6,404.04 and the award of $2,000 in 
attorney fees. The defendant has cross-appealed. 

The plaintiff assigns as error the district court’s failure to 
include in its award of damages $17,491.94 which was paid by 
the plaintiff as a result of this court’s decision in Blanchette v. 
Keith Cty. Bank & Trust Co., 231 Neb. 628, 437 N.W.2d 488 
(1989); the district court’s failure to award interest on the 
judgment from the date of April 5, 1988; and the district court’s 
failure to award the plaintiff $5,607.43 for reasonable attorney 
fees. 

On cross-appeal, the defendant assigns as error the district 
court’s award of damages to the plaintiff, the district court’s 
award of attorney fees to the plaintiff, and the district court’s 
failure to award the defendant attorney fees pursuant to 
§ 25-901. 

In Blanchette, the plaintiff was the owner of a car which 
Fuller had sold on consignment. Blanchette brought an action 
against the plaintiff in this case, Adams Bank & Trust, for the 
conversion which resulted when the bank set off Fuller’s 
account. Part of the funds in Fuller’s account included proceeds 
from the sale of Blanchette’s car. This court held that the bank 
had wrongfully applied funds belonging to Blanchette to set off 
against Fuller’s indebtedness to the bank and ordered the bank 
to pay Blanchette $11,134, the amount of money in Fuller’s 
account belonging to Blanchette, plus $6,357.94 interest. The 
plaintiff contends that the trial court should have included 
those amounts in its award of damages. 

At the time the plaintiff set off Fuller’s account, it contained 
$39,695.96. Of that amount, $11,134 belonged to Blanchette. If 
the plaintiff had not wrongfully refused to pay the $11,134 to 
Blanchette, there would have been $28,561.96 in the account at 
the time of the setoff. Accordingly, in this case, the plaintiff’s 
damages would be $17,538.04, the difference between $46,100, 
the amount due for the vehicles floor planned and sold out of 
trust, and $28,561.96, the balance that would have remained in 
Fuller’s account at the time of the setoff. 

The interest paid by the plaintiff as a result of this court’s 
decision in Blanchette is not a loss suffered by the plaintiff due 
to Fuller’s misappropriation of funds belonging to purchasers 
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and is not recoverable under § 60-1419. 

Next, the plaintiff argues that the trial court erred in failing 
to award interest on the judgment from April 5, 1988, the date 
of the trial court’s order following the original trial of this case. 

Neb. Rev. Stat. § 45-103.01 (Reissue 1988) provides that 
interest on judgments for the payment of money accrues from 
the date of rendition of the judgment. In this case, no damages 
were determined until the trial court’s judgment of February 
21, 1991, and the trial court did not err by not awarding interest 
prior to its order of February 21. 

Finally, the plaintiff claims that the trial court erred because 
it did not award $5,607.43, the amount requested by the 
plaintiff in its motion for attorney fees. 

The plaintiff was awarded $2,000 in attorney fees as 
provided by § 44-359. The amount of attorney fees awarded 
pursuant to § 44-359 is a matter within the discretion of the trial 
court. Smith v. Union Ins. Co., 218 Neb. 797, 359 N.W.2d 113 
(1984). The trial court did not abuse its discretion in its award of 
attorney fees to the plaintiff. 

On cross-appeal, the defendant argues that the trial court 
erred in awarding damages to the plaintiff because the court did 
not consider the affirmative defense that the plaintiff by its 
conduct had waived its security interest in Fuller’s inventory 
and proceeds; thereby, any loss the plaintiff suffered was due to 
its course of conduct in dealing with Fuller. 

Ordinarily, a surety is released pro tanto for the value of any 
security released by the creditor. First State Bank v. Peterson, 
205 Neb. 814, 290 N.W.2d 634 (1980). However, the plaintiff’s 
lien under its security agreement with Fuller, was not valid as to 
the purchasers in good faith of automobiles sold out of 
inventory by Fuller in the ordinary course of business. See, 
Neb. Rev. Stat. § 60-110 (Reissue 1988); State v. General 
Insurance Company of America, 179 N.W.2d 123 (N.D. 1970). 

In Ramsey Nat. Bk. & Tr. Co. v. Subur. Sales & Serv., 231 
N.W.2d 732 (N.D. 1975), the dealer financed its inventory 
through the bank, and in the course of its dealings with the 
dealer, the bank loaned the dealer the purchase price of a vehicle 
and kept the vehicle’s title until the dealer paid the proceeds of 
the vehicle’s sale. After the bank had been paid, it would 
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transfer the vehicle’s title to the purchaser. The bank discovered 
that the dealer had sold 13 vehicles out of trust and was forced 
to release the titles to the purchasers after they brought an 
action against the bank. The bank then brought an action 
against the dealer’s surety to recover its losses on the dealer’s 
bond. 

The North Dakota Supreme Court held in Ramsey that 
although the bank had an unperfected security interest in the 
dealer’s inventory, it was entitled to recover its loss under the 
bond because the surety failed to show how the bank’s status as 
an unsecured creditor affected its ability to recover under the 
bond. 

In the present case, the defendant has failed to show how the 
plaintiff’s course of dealing with Fuller affected its ability to 
recover the purchasers’ funds which were misappropriated by 
Fuller. 

It is unnecessary to consider the defendant’s remaining 
assignments of error. 

The judgment should be modified to award the plaintiff 
judgment in the amount of $17,538.04. The plaintiff is allowed 
the sum of $3,000 for the services of its attorneys in this court. 

The cause is remanded with directions to modify the 
judgment of the district court in conformity with this opinion. 

REMANDED WITH DIRECTIONS. 

SHANAHAN, J., not participating. 


BELL FEDERAL CREDIT UNION, APPELLANT, V. KATHLEEN 
CHRISTIANSONETAL., APPELLEES. 
505 N.W.2d 710 


Filed October 1, 1993. No. S-91-635. 


1. Administrative Law: Pleadings: Time: Appeal and Error. When the petition 
instituting proceedings for review under the Administrative Procedure Act is 
filed in the district court on or after July 1, 1989, the review shall be conducted 
by the district court de novo on the record. 

2. Administrative Law: Judgments: Final Orders: Appeal and Error. A judgment 
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rendered or final order made by the district court under the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for 
errors appearing on therecord. 

3. Employment Security: Labor and Labor Relations: Proof. An employer 
contesting unemployment benefits has the burden of proving that it suffered a 
stoppage of work because of a labor dispute. 

4. Employment Security: Labor and Labor Relations: Words and Phrases. The 
phrase “stoppage of work” refers to an employer’s operations, rather than the 
employee's labor. 

5. Employment Security: Labor and Labor Relations. In the final analysis, the 
considerations relevant to the determination of a stoppage of work will depend 
on the unique business involved ina particular case. 

6. Judgments: Appeal and Error. An appellate court, in reviewing a judgment of 
the district court for errors appearing on the record, wil! not substitute its factual 
findings for those of the district court where competent evidence supports those 
findings. 

7, Records: Appeal and Error. The party appealing has the responsibility of 
including within the bill of exceptions matters from the record which the party 
believes are material to the issues presented for review. 

8. Evidence: Records: Appeal and Error. A bill of exceptions is the only vehicle for 
bringing evidence before an appellate court; evidence which is not madea part of 
the bill of exceptions may not be considered. 


Appeal from the District Court for Douglas County: JERRY 
M. Gitnick, Judge. Affirmed. 


Soren S. Jensen and J Russell Derr, of Erickson & 
Sederstrom, P.C., for appellant. 


Thomas F. Dowd, of Dowd & Dowd, for appellees. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


Hastincs, C.J. 

The claimants, here appellees, are employees of the 
appellant, Bell Federal Credit Union (Bell), and appealed from 
a determination by the Commissioner of Labor of the State of 
Nebraska dated July 14, 1989, which disqualified them from 
receiving unemployment benefits from June 11 through 24, 
1989. The determination was based on a finding that the 
claimants’ unemployment resulted from work stoppage due to 
a labor dispute within the meaning of Neb. Rev. Stat. 
§ 48-628(d) (Reissue 1988), which stoppage began on June 12 
and ended on June 23. 
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At the time the strike began, Bell employed 115 persons. Of 
these, a total of 53 employees went on strike. Of the remaining 
62 employees, 23 were nonunion management and support 
personnel. Thirteen of the employees had been hired on a 
temporary basis prior to the strike, and three additional 
temporary employees were hired after the strike began. A net 
reduction of 37 employees occurred as a result of the strike. 

The Nebraska Appeal Tribunal heard the claimants’ appeal 
on August 28, 1989, and reversed the commissioner’s findings. 
The tribunal stated that Bell’s only evidence of revenue loss 
resulting from the labor dispute arose out of its witness’ 
speculation that the shifting of personnel among the various 
departments necessarily resulted in a loss of revenue and went 
on to say: 

Although the evidence shows that the employer 
suffered a 15% reduction in teller operations, the evidence 
also shows that union members had been instructed to 
make use of automatic teller machines during the strike. 
Consequently, the Tribunal can only speculate as to 
whether or not the reduction in teller operations resulted 
in a loss of revenue. Although evidence was presented to 
show that certain areas of work, such as the processing of 
loans following initial applications, the working of 
overdrawn accounts, the processing of applications for 
ATM cards and the remittance of money orders and 
traveler’s checks after their issuance, and the follow up of 
insufficient fund checks suffered disruptions, no evidence 
was offered to show a resulting financial impact on the 
employer’s operations. 

The Tribunal can only speculate as to the extent or 
nature of any impact that this shifting of employees may 
have had on the employer’s operations during the labor 
dispute. Although some transactions may have been 
delayed, the Tribunal! is unconvinced that there was a 
significant loss in business or profit to the employer 
during the labor dispute. Speculation that a slowdown in 
certain operations during the period of the strike 
necessarily resulted in a loss of business or revenue could 
as easily be countered by speculation that the employer’s 
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operations were more profitable during the labor dispute 
because of decreased labor costs. 

... It should be further noted that the employer, by its 
own statement, was operating at a reduced, but 
satisfactory level on June 20, 1989.... 

On appeal, pursuant to the Administrative Procedure Act, 
the district court held that the order of the tribunal finding that - 
Bell’s striking employees were eligible for unemployment 
benefits because Bell did not suffer a “stoppage of work,” as 
that phrase is used in the Employment Security Law, was 
supported by substantial evidence and affirmed its decision. 
Bell made its first appeal to this court. 

On March 8, 1991, as reported in Bell Fed. Credit Union v. 
Christianson, 237 Neb. 519, 466 N.W.2d 546 (1991) (Bell Fed. 
Credit Union I), this court reversed the judgment and 
remanded the cause for further proceedings, finding that the 
district court had utilized the wrong standard of review, i.e., as 
an error proceeding rather than de novo on the record. This 
court further concluded that, as a matter of law, it could not be 
said that a work stoppage did or did not occur. 

We held that a work stoppage exists when it is proven that 
there has been a substantial curtailment of work produced by a 
labor dispute in an employing establishment. 

“ ‘Substantial’ has been defined to mean ‘material,’ 
‘important,’ ‘massive,’ or ‘considerable in amount.’ 
[Citation omitted.) Accordingly, it becomes difficult to fix 
any definitive standard by which to gauge when a 
stoppage of work starts or stops. 

“In adopting this approach, its effect was to require a 
case-by-case review of the particular facts and 
circumstances unique to each case, because we adopted a 
fluid test to determine when a substantial curtailment of 
work commences, and we remain convinced that this 
commonsense approach is both logical and reasonable 
and is the interpretation and application under similar 
statutes of other jurisdictions. [Citation omitted.]” 

(Emphasis in original.) 237 Neb. at 524, 466 N.W.2d at 549-50. 

This court ordered on remand that the district court 

determine in accordance with the new, fluid test the court had 
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just enunciated whether substantial curtailment of work had 
resulted from the labor dispute between Bell and its striking 
employees. 

On remand, the district court reviewed the original record. 
The district court entered an order on May 28, 1991, affirming 
the decision of the appeal tribunal as follows: 

Upon a de novo review of the record, and after due 
consideration of the briefs of the parties, the Court finds: 

(a) Generally for the defendants/appellees and against 
the plaintiff/appellant; 

(b) That there was no substantial curtailment of the 
plaintiff’s entire operations and that therefore there was 
no “work stoppage” because of the labor dispute which 
did exist; 

(c) That the plaintiff's operations, although 
multi-officed, constituted a single integrated estab- 
lishment, because of the functional dependency upon the 
main office of the outlying offices; 

(d) That the decision of the Nebraska Appeal Tribunal! 
should be affirmed. 

Bell again appeals. 

As its sole assignment of error, Bell asserts that the district 
court erred in finding that competent and substantial evidence 
existed to support the finding of the appeal tribunal that there 
was not substantial curtailment of Bell’s operations and that, 
therefore, a work stoppage did not occur as a result of the labor 
dispute between Bell and the claimants. In fact, of course, the 
district court reached its own conclusion that a work stoppage 
did not exist, and therefore, we treat the alleged error as 
claiming that the district court erred in failing to find a 
substantial curtailment of Bell’s operations. 

When the petition instituting proceedings for review under 
the Administrative Procedure Act is filed in the district court on 
or after July 1, 1989, the review shall be conducted by the 
district court de novo on the record. Neb. Rev. Stat. 
§ 84-917(6)(b) (Cum. Supp. 1992). The judgment rendered or 
final order made by the district court may be reversed, vacated, 
or modified by the Supreme Court for errors appearing on the 
record. Neb. Rev. Stat. § 84-918(3) (Cum. Supp. 1990). See, 
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Davis v. Wright, 243 Neb. 931, 503 N.W.2d 814 (1993); Bell 
Fed. Credit Union I. 
An individual shall be disqualified for [unemployment] 
benefits: 


(d) For any week with respect to which the 
commissioner finds that his or her total unemployment is 
due to a stoppage of work which exists because of a labor 
dispute at the factory, establishment, or other premises at 
which he or she is or was last employed.... 

§ 48-628. 

An employer contesting unemployment benefits has the 
burden of proving that it suffered a stoppage of work because 
of a labor dispute. See, Bell Fed. Credit Union I; IBP inc. v. 
Aanenson, 234 Neb. 603, 452 N.W.2d 59 (1990). 

The phrase “stoppage of work” refers to an employer’s 
operations, rather than the employee’s labor. George A. 
Hormel & Co. v. Hair, 229 Neb. 284, 426 N.W.2d 281 (1988). 

As we commented in Bell Fed. Credit Union I, “In the final 
analysis, the considerations relevant to the determination of a 
stoppage of work will depend on the unique business involved 
in a particular case.” 237 Neb. at 524, 466 N. W.2d at 550. 

An appellate court, in reviewing a judgment of the district 
court for errors appearing on the record, will not substitute its 
factual findings for those of the district court where competent 
evidence supports those findings. Davis v. Wright, supra. 

A basic tenet of Nebraska law provides that the party 
appealing has the responsibility of including within the bill of 
exceptions matters from the record which the party. believes are 
material to the issues presented for review. Neb. Rev. Stat. 
§ 25-1140 (Cum. Supp. 1992). A bill of exceptions is the only 
vehicle for bringing evidence before an appellate court; 
evidence which is not made a part of the bill of exceptions may 
not be considered. State v. Biernacki, 237 Neb. 215, 465 
N.W.2d 732 (1991). 

Karen Buche, vice president of personnel for Bell, testified 
before the appeal tribunal that her duties included resource 
training, payroll, benefits, negotiations, labor, dispute 
situations, hiring, selection, and recruiting for Bell’s 115 
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employees. 

During the strike, when 53 of Bell’s employees struck, two of 
Bell’s five Omaha offices were completely shut down, as well as 
one of the two outstate offices, in order to efficiently 
redistribute employees (mostly management level) to cover the 
void left in the customer service operations by those striking. 
Bell’s_ personnel, collection, marketing, and _ building 
maintenance departments were closed. Certain real estate loan 
applications were accepted but not completed. Only minimal 
followup on installment loans had been accomplished. 
Personnel were not able to either follow up on bad checks or 
remit traveler’s checks and money orders. 

Buche further testified that the best manner in which to 
convey the appearance of continued operations was to keep the 
“Instafacts” telephone account information system and the 
teller area open, as well as to be available to open new accounts 
or take any loan applications. However, Instafacts was closed at 
one office for 2'/2 days, and there were no new account 
representatives at any of the locations. Management personnel 
were attempting to process the new accounts. 

Bell was unable to do any of the loan record filing at any 
location. Real estate loan applications were taken, but none 
were completed. No processing or monitoring of overdrawn 
checking accounts were done, nor were any invoices able to be 
paid. Credit card orders were not processed; that is, if someone 
needed a new card or an initial card on opening an account, Bell 
was unable to provide one. Buche went on to testify that they 
were able to do very little in the way of accident and health 
insurance sales. 

Bell suffered an estimated 15-percent decrease in feller’ 
activity during the period of the strike. Bell instructed 
approximately 1,200 members affiliated with the Com- 
munication Workers of America and AFL-CIO to utilize 
automated teller machines, rather than teller personnel, to 
carry out their credit union transactions. No one who chose to 
attempt to make his or her deposit or withdrawal at the credit 
union was denied the opportunity to do so. Buche admitted that 
she had not looked at any statistics to determine whether there 
was an increase or decrease in loans made during the strike, but 
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assumed that when 14 loan officers normally work a location 
and that work force has been cut down to 2, which was the case, 
there would be a decrease in activity. Buche also testified that 
Bell could not have operated with a reduced force much longer 
than it did. 

In order to justify.a finding of a work stoppage, it- was 
incumbent upon Bell to demonstrate this in the record. It has 
failed to do so. It can point only to areas in which the work 
force was reduced and some operations were temporarily 
curtailed, but nowhere, short of speculation, is there any 
support for a determination of a work stoppage applying the 
definitions with which we must work. The judgment of the 
district court is supported by competent and substantial 
evidence, is neither arbitrary nor capricious, and, therefore, is 
affirmed. 

AFFIRMED. 

WHITE, J., not participating. 


GERALD MARPLE, APPELLEE, V. SEARS, ROEBUCK AND Co., A NEW 
YORK CORPORATION, APPELLANT. 
505 N.W.2d 715 


Filed October 1, 1993. No.S-91-642. 


1. Directed Verdict: Negligence: Trial: Appeal and Error. On review of a directed 
verdict, the party against whom the motion was granted is entitled to have every 
controverted fact resolved in his or her favor and to have the benefit of every 
inference which can reasonably be drawn from the evidence. If there is any 
evidence which will sustain a finding for the party against whom the motion is 
made, the case may not be decided as a matter of law. Where reasonable minds 
may draw different conclusions from the evidence, the question of negligence is 
for determination by the jury. 

2. Appeat and Error. An appellate court will not consider assignments of error 
which are not discussed in the brief. 

3. Pleadings: Appeal and Error. The overruling of a motion in limine is not 
reviewable on appeal. 

4. Trial: Attorneys at Law: Records: Appeal and Error. Where it is claimed that an 
attorney is guilty of misconduct in arguing a case to a jury, and it is desired to 
raise a question on that point for decision in an appellate court, it is necessary 
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that the objection be made to the trial court at the time and an adverse ruling had 
thereon and that the same be made a part of the record by a proper bill of 
exceptions. 

5. Jury Instructions: Proof: Appeal and Error. To establish reversible error froma 
court’s refusal to give a requested instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered instruction. 


Appeal from the District Court for Lancaster County: 
DONALDE. ENDAcoTT, Judge. Affirmed. 


David A. Barron, of Cline, Williams, Wright, Johnson & 
Oldfather, for appellant. 


M.J. Bruckner and Anne E. Winner, of Bruckner, O’Gara, 
Keating, Sievers & Hendry, P.C., for appellee. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, FAHRNBRUCH, 
and LAnpHIER, JJ. 


LANPHIER, J. 

Plaintiff, Gerald Marple, was injured while standing at a 
customer counter in a Sears, Roebuck and Co. store when a 
refrigerator being moved to a stockroom was pushed into him. 
The trial court directed a verdict on liability, and the jury 
awarded Marple damages. Sears appeals, claiming, among 
other things, that the trial court erred in directing a verdict on 
liability and that the trial court erred in permitting plaintiff’s 
counsel to comment on the defense’s failure to produce a 
witness at trial who had been listed as an expert in defendant’s 
pretrial memorandum but later changed to a consultant after 
examining plaintiff. We affirm. 


FACTS 

On December 21, 1987, Bret Millet was working as a 
part-time stockroom employee at Sears. Millet was directed to 
move a refrigerator from the sales floor to the stockroom. He 
loaded the refrigerator, which he estimated to be 6 feet tall and 
3'/2 feet wide, onto a heavy-duty two-wheeled dolly and pushed 
it out of the appliance area into the main aisle of the store. 
When Millet reached the intersection of the main aisle and the 
aisle which leads to the storeroom, he stopped because 
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customers were in his way. He said, “Excuse me,” but getting 
no response, he repeated himself louder. After the people he 
could see moved, he turned onto another aisle. Just after he 
started, he met with resistance, so he stopped. When he walked 
around the refrigerator he saw Gerald Marple, a customer, who 
stated that Millet had pushed the refrigerator into his right 
knee. Marple had been standing at a counter with his face 
turned away from Millet’s direction and toward the salesperson 
who was assisting him. Marple stated he never saw Millet 
coming with the refrigerator nor heard him say, “Excuse me.” 

At the pretrial conference, Sears listed Kent Jayne, a 
vocational rehabilitation expert, as an expert witness who 
might be called at trial. After Jayne interviewed Marple, Sears 
filed a “Withdrawal of Witness,” which stated that Jayne 
would not be called at trial. Marple then filed a “Notification of 
Intent to Offer Certain Evidence,” which stated that he 
intended to offer evidence that he was interviewed by Jayne and 
which stated that Marple intended to comment on the fact that 
Sears was not going to call Jayne as a witness. Sears filed a 
motion in limine in opposition. The district court ruled that 
Jayne was an expert as defined in Neb. Ct. R. of Discovery 
26(b)(4)(B) (rev. 1992). However, the court also ruled that 
Marple could offer evidence of the fact that Jayne had 
interviewed him and could comment about the fact that Jayne 
was not called to testify. When Marple offered evidence that 
Jayne had interviewed him, Sears objected. This was overruled. 
However, Sears did not object when Marple commented during 
closing arguments on Sears’ failure to call Jayne. 

At the close of all evidence, the court granted Marple’s 
motion for directed verdict on the issue of liability after Sears 
conceded there was no evidence of contributory negligence. 
The issue of damages was left to the jury. 


ASSIGNMENTS OF ERROR 
Sears has raised four assignments of error for this court to 
address: whether the district court erred in (1) directing a verdict 
in favor of Marple on the issue of liability, (2) allowing Marple 
to present evidence that Sears retained an expert in preparation 
for trial who interviewed Marple, (3) allowing Marple’s counsel 
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to refer in argument to Sears’ failure to call an expert retained in 
preparation for trial who could not be called as a witness, and 
(4) failing to give a requested instruction regarding the failure to 
call a witness retained in preparation for trial who could not be 
called as a witness. 


DIRECTED VERDICT 

On review of a directed verdict, the party against whom the 
motion was granted is entitled to have every controverted fact 
resolved in his or her favor and to have the benefit of every 
inference which can reasonably be drawn from the evidence. If 
there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided 
as a matter of law. Where reasonable minds may draw different 
conclusions from the evidence, the question of negligence is for 
determination by the jury. Raben v. Dittenber, 230 Neb. 822, 
434 N.W.2d 11 (1989). See, also, Kozeny v. Miller, 243 Neb. 
402, 499 N.W.2d 75 (1993); Stoco, Inc. v. Madison's, Inc. , 235 
Neb. 305, 454 N.W.2d 692 (1990); Commerce Sav. Scottsbluff 
v. FA. Schafer Elev., 231 Neb. 288, 436 N.W.2d 151 (1989). 

Marple contends that the facts are undisputed, that those 
undisputed facts establish negligence as a matter of law, and 
that the directed verdict was therefore proper. Sears, however, 
argues that reasonable minds could draw more than one 
conclusion from the evidence presented. 

In support of its position, Sears relies on a number of cases: 
First, Sears suggests the case at hand is similar to Ybarra v. ° 
Wassenmiller, 206 Neb. 164, 291 N.W.2d 725 (1980). In Ybarra, 
the defendant backed his pickup truck, which had a camper 
shell on top of it, into the plaintiff. The plaintiff had advised 
him to move his truck. The defendant testified that although he 
looked in his rearview mirrors and through the back window, 
he never saw the plaintiff. There was an issue of whether the 
plaintiff had moved away from a place of safety knowing the 
defendant was going to back up and, thus, whether there was 
contributory negligence. We determined that the question of 
whether the defendant kept a proper lookout was for the jury to 
decide. 

Next, Sears cites Safeway Stores v. Langdon, 187 Colo. 425, 
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532 P.2d 337 (1975), in support of its position. In Langdon, a 
grocery store carryout boy, following a customer with her bags 
in a shopping cart, ran into the customer’s ankle with the cart 
when the customer stopped suddenly to look at a dog food 
display. The Colorado Supreme Court determined that the trial 
court had properly denied a motion for a directed verdict on the 
issue of negligence and held that the issue of negligence was for 
the jury. 

Finally, Sears relies on Kelley v. Safeway Stores, Inc., 267 
F.2d 683 (D.C. Cir. 1959). In Kelley, a grocery store’s customer 
was injured after she fell while avoiding a train of shopping 
carts being pushed past a blind corner of the store by a store 
employee. The trial court had directed a verdict for the 
defendant, holding that there was not sufficient evidence of the 
defendant’s negligence and that the plaintiff was guilty of 
contributory negligence as a matter of law. The D.C. circuit 
court vacated the judgment and remanded the cause for further 
proceedings. 

Sears’ reliance on the foregoing cases is misplaced. The 
uncontroverted evidence of record, when viewed in the light 
most favorable to Sears, the nonmoving party, establishes that 
Millet’s vision was so obstructed that he was unable to see 
Marple or anyone else behind the refrigerator. Marple had no 
idea of the refrigerator’s approach. This distinguishes this case 
from any of those cited by Sears. 

In Ybarra, the defendant never saw the plaintiff, whom he 
backed into, but the plaintiff knew that the defendant was 
backing, and there was an issue of contributory negligence, 
which Sears concedes is not at issue in this case. 

It is true that in Kelley, the defendant did not see the 
plaintiff. However, nothing else about the facts or law of that 
case is applicable to this case. 

Langdon is also factually distinguishable. In Langdon, the 
defendant’s employee was pushing a shopping cart and bumped 
into the customer when she stopped. Both the plaintiff and the 
defendant knew of the existence of the other. That is not 
factually similar to this case. 

Sears has been unable to cite any fact at issue, relative to 
liability, which a jury should have decided. The trial judge 
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correctly determined that Millet’s “[e]xcuse me” could not be 
considered a warning. 

The evidence being uncontroverted, and of such a character 
that reasonable minds could not draw different conclusions 
from it, the trial court correctly directed a verdict on the issue of 
liability. 

EVIDENCE OF THE EXPERT WITNESS 

Sears next contends that the district court erred in allowing 
Marple to adduce evidence that Sears, in preparation for trial, 
retained an expert, Jayne, who interviewed Marple. When the 
evidence was presented, Sears objected that it was irrelevant 
and that it violated the Nebraska rules of discovery. 

In its brief, however, Sears did not discuss the relevance of 
the evidence. This court will not consider assignments of error 
which are not discussed in the brief. Chadron Energy Corp. v. 
First Nat. Bank, 236 Neb. 173, 459 N.W.2d 718 (1990). See, 
also, Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 
555 (1993); Hiway 20 Terminal, Inc. v. Tri-County Agri-Supply, 
Inc. , 235 Neb. 207, 454 N. W.2d 671 (1990). 

Sears also objected that eliciting evidence about Jayne’s 
interview of Marple violated the Nebraska rules of discovery. 
Specifically at issue is whether adducing evidence of the 
existence of an opponent’s expert, retained pursuant to rule 
26(b)(4)(B), violates that rule. 

In support of its position, Sears cites a number of cases, all of 
which concern the propriety of allowing discovery, and none of 
which concern adducing evidence. However, Sears recognizes 
this. Sears argues that it is the underlying rationale of these 
cases and of rule 26(b)(4)(B) which supports its position. In its 
brief, Sears says that the rule is based on the concept of fairness 
and that the rule was designed to prevent a party from taking 
advantage of another party’s trial preparation. 

However, we fail to see how Marple took advantage of Sears’ 
trial preparation. Sears had Jayne interview Marple at a time 
when Jayne was not a rule 26(b)(4)(B) expert. Sears could have 
made Jayne a rule 26(b)(4)(B) expert prior to the interview. Any 
harm Sears may have suffered resulted from its decision to 
change Jayne’s designation after the interview of Marple. 
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Furthermore, subsequently changing Jayne’s designation did 
not change the fact that Jayne had become a percipient witness. 

We are not persuaded to create a rule barring evidence of the 
existence of a rule 26(b)(4)(B) expert under the facts of this case. 
Although Sears has contended that the court erred in allowing 
Marple’s counsel, during his closing argument, to comment on 
the fact that Sears did not call Jayne as a witness, that issue is 
not properly before us. Sears filed a motion in limine in which it 
sought to have Marple’s counsel prohibited from making such 
comments during closing arguments, but the motion was 
overruled in that regard. The overruling of a motion in limine is 
not reviewable on appeal. See McCune v. Neitzel, 235 Neb. 754, 
457 N.W.2d 803 (1990). The record fails to show that Sears 
objected to the comments when made. Where it is claimed that 
an attorney is guilty of misconduct in arguing a case to a jury, 
and it is desired to raise a question on that point for decision in 
an appellate court, it is necessary that the objection be made to 
the trial court at the time and an adverse ruling had thereon and 
that the same be made a part of the record by a proper bill of 
exceptions. Sandomierski v. Fixemer, 163 Neb. 716, 81 N.W.2d 
142 (1957). 

Sears also assigned as error the court’s refusal to give its 
offered instruction concerning such an expert. To establish 
reversible error from a court’s refusal to give a requested 
instruction, an appellant has the burden to show that (1) the 
tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the 
appellant was prejudiced by the court’s refusal to give the 
tendered instruction. Kozeny v. Miller, 243 Neb. 402, 499 
N.W.2d 75 (1993). As our earlier discussion illustrates, the 
tendered instruction is not warranted by the evidence. 

The decision of the district court is affirmed. 

AFFIRMED. 

Hastinos, C.J., not participating. 
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NorRMAN DECKER, APPELLANT, V. COMBINED INSURANCE 
COMPANY OF AMERICA, A CORPORATION, APPELLEE. 
505 N.W.2d 719 


Filed October 1, 1993. No. S-91-718. 


1. Contracts: Words and Phrases. Ambiguity exists in an instrument when a word, 
phrase, or provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings. 

2. Contracts. Whether wording in a document is ambiguous is a question of law 
initially determined by atrial court. 

3. Insurance: Contracts: Words and Phrases. Regarding words in an insurance 
policy, the language should be considered not in accordance with what the © 
insurer intended the words to mean but according to what a reasonable person in 
the pasition of the insured would have understood them to mean. 

. When an insurance policy contains uncertainties or 

ambiguities fairly susceptible of two different constructions, the construction 

favorable to the insured will prevail and thereby afford coverage. 


Appeal from the District Court for Lancaster County: 
DONALD E. EnbAcotT, Judge. Reversed and remanded for 
further proceedings. 


T.J. Hallinan, of Cobb, Hallinan & Ehrlich, P.C., for 
appellant. 


Michael K. High, of Bruckner, O’Gara, Keating, Sievers & 
Hendry, P.C., for appellee. 


Hastincs, C.J.,. BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


SHANAHAN, J. 

The district court for Lancaster County granted summary 
judgment to Combined Insurance Company of America 
concerning payments under Combined Insurance’s disability 
policy issued to Norman Decker. 


FACTUAL BACKGROUND 
In 1986, Norman Decker was employed at Kawasaki 
Manufacturing Corporation in Lincoln. As a fringe benefit of 
his employment, Decker was covered by a group disability 
insurance policy issued by Combined Insurance. In March 
1986, Decker suffered a brain aneurysm which left him totally 
and permanently disabled. Before his disability, Decker worked 
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full time, and therefore, he was entitled to disability payments 
of $1,135.91 per month under the policy. Combined Insurance 
began paying Decker in June 1986 and by April 13, 1988, had 
paid him $22,614.53. 

In April 1988, Decker received notice that he was entitled to 
federal Social Security disability payments of $530.30 per 
month retroactively commencing in September 1986. 
Combined Insurance’s policy provided for an offset against 
payments under its policy if the insured was entitled to 
payments from the federal Social Security program, that is: 
“The Monthly Indemnity will be reduced by . . . . (C) Disability 
and retirement benefits to which you and your dependents are 
entitled from the Federal Social Security Program... .” Asa 
result of the policy provision, Decker’s monthly insurance 
payments of $1,135.91 should have been reduced by $530.30, 
the amount of the Social Security payments, which would have 
left Decker with monthly disability payments of $605.61 from 
Combined Insurance. As of April 13, 1988, and in view of the 
reduction on account of the Social Security payments, Decker 
was entitled to $14,172.10 under the policy, whereas he had 
actually been paid $22,614.53, or an overpayment of $8,442.43. 
After an allowance of $1,612.50 as a fee for Decker’s lawyer in 
obtaining the Social Security payments, the net overpayment 
from Combined Insurance to Decker was $6,829.93. Decker 
authorized Combined Insurance to withhold $530.30 from his 
monthly disability payments until the net overpayment was 
repaid. 

Under a decree dissolving the marriage between Norman 
Decker and Connie Decker, custody of the Deckers’ minor son, 
Norman Decker, Jr., was granted to Connie Decker. After the 
divorce, Norman Decker did not claim his son as a dependent 
on his income tax return. On July 12, 1988, Connie Decker 
obtained Social Security payments of $265.10 per month, 
commencing in September 1986, for Norman Decker, Jr. The 
Social Security Act deems a child to be a dependent of his or her 
parent or adoptive parent without regard to where the child is 
living or whether the child receives parental support. 42 U.S.C. 
§ 402(d)(3) (1988). Combined Insurance’s policy does not 
define “dependent.” However, Combined Insurance offset the 
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monthly Social Security payments of $265.10 for Norman 
Decker, Jr., against the monthly disability payments of $605.61 
to Norman Decker and thereby reduced Norman Decker’s 
payments to $340.51 per month. The reduction resulting from 
the offset for the child’s Social Security payments produced an 
overpayment of $10,942.38 by Combined Insurance as of April 
13, 1988. Combined Insurance unilaterally began to recoup the 
overpayment at the rate of $340.51 per month withheld from 
disability payments under Norman Decker’s policy. 

Norman Decker demanded that Combined Insurance cease 
offsetting the Social Security payments for Norman Decker, Jr., . 
but Combined Insurance refused. Norman Decker then sued 
Combined Insurance for the amount of disability payments 
withheld on the basis of the Social Security payments to 
Norman Decker, Jr. After a hearing on cross-motions for 
summary judgment on stipulated facts, the district court 
determined that there was no genuine issue of material fact and 
that Combined Insurance was entitled, as a matter of law, to 
offset the Social Security payments to Norman Decker, Jr., the 
“dependent” son of Norman Decker, who appeals. 


ASSIGNMENTS OF ERROR 
Decker asserts that the district court erred by (1) failing to 
find that the term “dependents” is ambiguous in Combined 
Insurance’s policy and (2) finding that Decker’s minor son was 
his dependent within the meaning of the disability policy. 


STANDARD OF REVIEW 

“Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent from a trial 
court’s conclusion in a judgment under review.” Huffman v. 
Huffman, 232 Neb. 742, 748, 441 N.W.2d 899, 904 (1989). 
Accord, Albee v. Maverick Media, Inc., 239 Neb. 60, 474 
N.W.2d 238 (1991); Wurst v. Blue River Bank, 235 Neb. 197, 
454 N.W.2d 665 (1990); Polenz v. Farm Bureau Ins. Co., 227 
Neb. 703, 419 N.W.2d 677 (1988). 


THE DISABILITY POLICY 
Decker contends that “dependents,” an undefined term used 
in the disability policy, is ambiguous and argues that 
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“dependent” means one who is “ ‘financially dependent’ ” on 
another. Brief for appellant at 12. Combined Insurance 
counters that “dependents,” as used in its policy, is defined by 
the federal Social Security Act. Consequently, to answer the 
question in Decker’s appeal, we must examine the language in 
Combined Insurance’s policy. 

“Ambiguity exists in an instrument when a word, phrase, or 
provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings.” Knox 
v. Cook, 233 Neb. 387, 391, 446 N.W.2d 1, 4 (1989). Accord, 
Albee vy. Maverick Media, Inc., supra; Frenzen v. Taylor, 232 
Neb. 41, 439 N.W.2d 473 (1989); Denis v. Woodmen Acc. & 
Life Co.,214Neb. 495, 334 N.W.2d 463 (1983). 

Whether wording in a document is ambiguous is a question 
of law initially determined by a trial court. Wurst v. Blue River 
Bank, supra; Knox v. Cook, supra. 

“An insurance policy is to be construed as any other contract 
to give effect to the parties’ intentions at the time the contract 
was made. [Citation omitted.] Where the terms of such a 
contract are clear, they are to be accorded their plain and 
ordinary meaning.” Malerbi v. Central Reserve Life, 225 Neb. 
543, 550, 407 N.W.2d 157, 162 (1987). See Waylett v. United 
Servs. Auto, Assn., 224 Neb. 741, 401 N.W.2d 160 (1987). 
“While for the purpose of judicial decision dictionary 
definitions often are not controlling, they are at least persuasive 
that meanings which they do not embrace are not common.” 2 
George J. Couch et al., Cyclopedia of Insurance Law § 15:18 at 
194 (rev. 2d ed. 1984). Regarding words in an insurance policy, 
“ ‘(t]he language should be considered not in accordance with 
what the insurer intended the words to mean, but what a 
reasonable person in the position of insured would have 
understood them to mean... ” Safeco Ins. Co. of America v. 
Husker Aviation, Inc., 211 Neb. 21, 25, 317 N.W.2d 745, 748 
(1982). 

An insurance policy should be interpreted in accordance 
with reasonable expectations of the insured at the time of 
the contract. A contract of insurance should be given a 
reasonable construction so as to effectuate the purpose for 
which it was made. In cases of doubt, it is to be liberally 
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construed in favor of the insured. Neal v. St. Paul Fire & 
Marine Ins. Co., 197 Neb. 718, 250 N. W. 2d 648. 
Modern Sounds & Systems, Inc. v. Federated Mut. Ins. Co., 
200 Neb. 46, 49, 262 N.W.2d 183, 186 (1978). See 2 Couch et al., 
supra, § 15:16. “[T]he natural and obvious meaning of the 
provisions in a policy is to be adopted in preference to a 
fanciful, curious, or hidden meaning.” Jd. at 175. 

In construing insurance contracts, it should be remembered 

that 
“ ‘the parties to an insurance contract may make the 
contract in any legal form they desire, and in the absence 
of statutory provisions to the contrary, insurance 
companies have the same right as individuals to limit their 
liability and to impose whatever conditions they please 
upon their obligations, not inconsistent with public policy. 
If plainly expressed, insurers are entitled to have such 
exceptions and limitations construed and enforced as 
expressed.’ ” 

Safeco Ins. Co. of America v. Husker Aviation, Inc., 211 Neb. 

at 26, 317 N.W.2d at 748-49 (quoting Lonsdale y. Union Ins. 

Co., 167 Neb. 56, 91 N.W.2d 245 (1958)). See Waylett v. United 

Servs, Auto. Assn., supra. 

The pertinent language of the disputed clause states: “The 
Monthly Indemnity will be reduced by . . . . (C) Disability and 
. retirement benefits to which you and your dependents are 
entitled from the Federal Social Security Program ... .” 
(Emphasis supplied.) 

Combined Insurance asserts that the meaning of 
“dependents” is clear and argues that “dependents,” when read 
in context, should be given the definition employed in 
§ 402(d)(3), the statute which defines when a child is a 
“dependent” for Social Security purposes. Section 402(d)(3) in 
pertinent part states: 

A child shall be deemed dependent upon his father or 
adopting father or his mother or adopting mother . 
unless . . . such individual was not living with ¢ or 
contributing to the support of such child and— 

(A) such child is neither the legitimate nor adopted child 
of such individual, or 
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(B) such child has been adopted by some other 
individual. 
(Emphasis supplied.) Regarding the conjunction “and” in the 
preceding statute, Combined Insurance maintains that 
“dependent” means that a child is a dependent without regard 
to where the child lives and without regard to whether a parent 
contributes to the child’s support. 
Despite Combined Insurance’s argument to the contrary, the 
meaning of “dependents” is ambiguous inasmuch as 
“dependents” is susceptible of at least two plausible 
interpretations, namely, the federally legislated definition in the 
Social Security Act and Decker’s suggested definition based on 
financial dependence or support. 
When “an insurance policy contains uncertainties or 
ambiguities fairly susceptible of two different constructions, 
the construction favorable to the insured will prevail and 
thereby afford coverage.” Denis v. Woodmen Acc. & Life Co., 
214 Neb. 495, 497, 334 N. W.2d 463, 465 (1983). 
In Denis, we said: “Insurance companies in drafting their 
policies formulate language which may either prevent or create 
ambiguity. In such draftsmanship, precision provides certainty, 
while the absence of articulation accounts for ambiguity.” 214 
Neb. at 498, 334 N.W.2d at 465. We noted in Denis that the 
insured receives the benefit of an insurance contract’s doubtful 
phrasing: 
“It is consistent with both reason and justice that any fair 
doubt as to the meaning of the words of a policy should be 
resolved against the one who prepares it, for if the terms of 
a policy are capable of two meanings, that is, where the 
true meaning is doubtful, the law favors such construction 
as will protect the insured, and not avoid the policy.” 

Id. (quoting Peony Park v. Security Ins. Co., 137 Neb. 504, 289 

N.W. 848 (1940)). 

Examining Combined Insurance’s policy through the eyes of 
a reasonable person, the objective standard to determine the 
meaning of language in an insurance policy, see Safeco Ins. Co. 
of America v. Husker Aviation, Inc., supra, “dependent” has a 
rather ordinary meaning: “one that depends or is dependent; 
esp : one relying on another for support.” Webster’s Third New 
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International Dictionary, Unabridged 604 (1981). Combined 
Insurance’s policy does not alert a reader, especially an insured, 
to an out-of-the-ordinary definition of “dependent” or some 
esoteric meaning lurking in federal statutes governing Social 
Security payments. Nowhere does Combined Insurance’s policy 
caution the insured that the definition of “dependent,” located 
in the United States Code, differs from a “plain and ordinary” 
definition of “dependent” expressed in a standard dictionary. 
Rather, the policy merely states: “The Monthly Indemnity will 
be reduced by . . . . (C) Disability and retirement benefits to 
which you and your dependents are entitled from the Federal 
Social Security Program ... .” (Emphasis supplied.) Thus, the 
policy fails to define “dependents” beyond a cryptic connection 
with the Social Security Act. Ascertaining the definition 
advanced by Combined Insurance requires that an insured 
locate and digest a copy of the United States Code pertaining to 
dependents entitled to Social Security payments. We believe 
that such a requirement places an unreasonable burden on an 
insured. Reading Combined Insurance’s policy from the 
insured’s point of view, we adopt the “natural and obvious 
meaning of the provisions in a policy . . . in preference to [the] 
hidden meaning” suggested by Combined Insurance. 2 Couch 
et al., supra, § 15:16 at 175. Therefore, for the purpose of 
Combined Insurance’s disability policy, “dependents” means 
those who depend or rely on another for financial support. 
Combined Insurance directs us to two decisions concerning 
offset provisions and the definition of “dependents” in 
disability policies. In both decisions, the plaintiffs asserted the 
offset provision was ambiguous, and in both decisions, the 
courts found no ambiguity. In Sweet v. Travelers Ins. Co., 492 
So. 2d 240 (La. App. 1986), which was decided on facts similar 
to the case here, the group disability policy allowed an offset of 
benefits paid from sources other than the insurance company 
which issued the policy. The pertinent provision defined “Other 
Income Benefits” as benefits available under the “Federal 
Social Security Act” and stated: “ ‘Other Income Benefits . . . 
Shall .. . be deemed to include such Benefits available to or for 
any and all dependents (as therein defined) [defined in the 
federal Social Security Act] of the Employee on account of the 
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Employee’s disability or retirement.’ ” (Emphasis in Sweet.) 
492 So. 2d at 241. Unlike the policy at issue in Decker’s case, the 
disability policy in Sweet clearly informed the insured that the 
definition of “dependents” had a special meaning expressed in 
the federal Social Security Act and, therefore, had a meaning 
quite different from the standard meaning of “dependents.” 

In Porter v. Continental Cas. Co., 156 Ariz. 488, 489, 753 
P.2d 178, 179 (Ariz. App. 1988), the policy in question stated: 
“ ‘Any monthly indemnity payable hereunder shall be reduced 
by any amount paid or payable under the disability or 
retirement provision of the Social Security Act (including any 
payments for eligible dependents)... .’ ” In Porter, the court 
reasoned that even though the word “dependents” was not 
defined in the policy, the phrase “eligible dependents” related to 
the Social Security Act. While Porter provides some insight into 
Arizona law, Nebraska law requires us to view the policy 
language from the perspective of a reasonable person in the 
position of an insured. Consequently, we find Porter to be 
unpersuasive under the circumstances. 


CONCLUSION 
The word “dependents” in Combined Insurance’s disability 

policy is ambiguous and, therefore, must be given the meaning 
or interpretation favorable to the insured, Norman Decker. 
However, the record does not contain the divorce decree and 
does not reveal whether Norman Decker was obligated under 
the decree to provide child support for his son. Also, the record 
does not reflect what contribution, if any, Norman Decker 
made to the maintenance and financial support of his son. 
Under the definition of “dependents,” that is, those who 
depend or rely on another for financial support, the question 
remains whether Norman Decker, Jr., depends or relies on his 
father for financial support. Because a question of material fact 
exists, summary judgment was improper. For that reason, the 
district court’s judgment is reversed, and the cause is remanded 
for further proceedings. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLEE, V. VIRGIL S. HARRIS, APPELLANT. 
505N.W.2d 724 


Filed October 1, 1993. No. S-92-789. 


1. Motions to Suppress: Appeal and Error. When examining the correctness of a 
trial court’s ruling on a motion to suppress, an appellate court will uphold the 
trial court’s findings of fact unless those findings are clearly erroneous. 

. In deciding whether the trial court’s findings on a motion to 
suppress are clearly erroneous, the reviewing court recognizes the trial court as 
the trier of fact and takes into consideration that the trial court has observed the 
witnesses testifying regarding the motion. 

3. Search and Seizure: Standing. One has a reasonable or legitimate expectation of 
privacy in his or her body and has standing to contest the search of his or her 
person. 

4. Constitutional Law: Search and Seizure. The Fourth Amendment to the U.S. 
Constitution does not prohibit all intrusive body searches, only those that are 
unjustified or performed in an improper manner. 

5. Search and Seizure. Factors to be considered in deciding whether an intrusive 
body search is permissible are (1) the government or police must have a clear 
indication that, in fact, incriminating evidence will be found; (2) the police must 
obtain a warrant or, in the alternative, exigent circumstances must exist, such as 
the imminent destruction of evidence; and (3) the police must extract the 
evidence using a reasonable method and a reasonable manner. 

6. Police Officers and Sheriffs. Whether police action is reasonable must be 
determined under the totality of the circumstances. 

7. Search and Seizure. The reasonableness of a search is a substantive 
determination to be made by the trial court from the facts and circumstances of 
the case. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and James A. Elworth for 
appellee. ; 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


FAHRNBRUCH, J. 

Claiming the trial court erred in receiving into evidence crack 
cocaine that police officers forced him to expel from his mouth 
and throat, Virgil S. Harris appeals his conviction for unlawful 
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possession of acontrolled substance with intent to deliver. 

Harris claims police officers obtained the crack cocaine as a 
result of an illegal search and, therefore, the district court for 
Douglas County should have sustained his motion to suppress 
that evidence. We disagree and affirm Harris’ conviction. 


STANDARD OF REVIEW 

When examining the correctness of a trial court’s ruling on a 
motion to suppress, this court will uphold a trial court’s 
findings of fact unless those findings are clearly erroneous. 
State v. Martin, 243 Neb. 368, 500 N.W.2d 512 (1993); State v. 
Pope, 239 Neb. 1009, 480 N.W.2d 169 (1992); State v. Masat, 
239 Neb. 849, 479 N.W.2d 131 (1992). In deciding whether the 
trial court’s findings on a motion to suppress are clearly 
erroneous, the reviewing court recognizes the trial court as the 
trier of fact and takes into consideration that the trial court has 
observed the witnesses testifying regarding the motion. Martin, 
supra; State v. Melton, 239 Neb. 790, 478 N.W.2d 341 (1992). 


FACTS 

At a pretrial suppression hearing, Sgt. Mark Sundermeier of 
the Omaha Police Division testified that at about 10 p.m. on 
November 25, 1991, in the vicinity of 30th and Spencer Streets 
in Omaha, he observed a brown 1975 Chevrolet Malibu sedan 
back out of a liquor store parking lot, proceed north on 30th 
Street a short distance, and then pull up to a pay telephone in 
the same parking lot. It appeared to the officer that the driver of 
the Malibu was attempting to avoid him, which the officer 
thought was suspicious. By radio, Sundermeier ran a 
license-plate check with police headquarters and was advised 
the license plate on the Malibu, although expired, was 
registered to a white Datsun 280ZX. 

At the pay telephone, Sundermeier eontacted the driver of 
the Chevrolet, the defendant, Harris. A radio check on Harris 
revealed that he had “sort of dangerous tendencies.” In talking 
with Harris, the officer found that Harris possessed papers 
indicating that he owned the Malibu. The officer issued Harris 
citations for expired “in transit” and fictitious license plates. 

During the traffic stop, police officers Joseph Baudler and 
Suzanne Caldwell arrived to provide Sundermeier backup 
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assistance. Upon reaching Harris’ automobile, while 
Sundermeier was handing Harris the two traffic citations, 
Baudler flashed a light inside the car. He saw a package of 
Zig-Zag cigarette papers lying on the floor. He advised 
Sundermeier of this fact. Sundermeier then asked Harris and 
his passenger, “If you have any dope in the car, would you just 
hand it over?” Harris and his passenger glanced at each other. 
The passenger gave the officers a baggie of marijuana which he 
had in his pocket. The passenger was then placed under arrest. 
A search of the front-seat area of Harris’ vehicle produced an 
additional baggie of marijuana located in a cassette-tape case 
which the passenger claimed was his. Sundermeier testified that 
an electronic beeper of the type commonly used by drug dealers 
to keep in touch with one another was also found on the front 
seat. A battery-powered digital gram scale of a type used in 
drug dealing was found under the driver’s seat, according to 
Sundermeier. From these events and discoveries, at least one of 
the officers suspected that somebody was dealing drugs from 
Harris’ vehicle. 

The evidence reflects, and the trial court found, that by an 
affirmative nod of his head and a sweeping gesture of his hand, 
Harris voluntarily gave Sundermeier permission to search the 
trunk of his car. Before the search was made, Harris 
volunteered, “I’ve got a gun in there.’ When Sundermeier 
asked him whether the gun was registered, Harris shook his 
head negatively. This question and the response by Harris were 
suppressed by the trial court. Sundermeier opened the trunk, 
saw a gun, arrested Harris for a weapon violation, and 
handcuffed him. Police confiscated a loaded 9-mm pistol and a 
one-shot .38 derringer from the trunk of Harris’ vehicle. It was 
later determined that the 9-mm pistol had been reported as 
stolen. The trial court found that whether the pistol was 
registered or stolen would inevitably have been discovered 
through data under the control of the Omaha Police Division. 
See, Nix v. Williams, 467 U.S. 431, 104S. Ct. 2501, 81 L. Ed. 
2d 377 (1984); State vy. Houser, 241 Neb. 525, 490 N.W.2d 168 
(1992). Harris was taken to central police headquarters and 
placed in an interview-detention room. Subsequently, he was 
booked for having an unregistered firearm, possession of crack 
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cocaine with intent to deliver, and theft by receiving stolen 
property, $200 to $300. Harris was ultimately tried for 
possession of a controlled substance with intent to deliver and 
with the use or possession of a firearm during the commission 
of a felony. He was convicted on the controlled substance 
charge, and the firearm charge was dismissed by the trial court 
for insufficient evidence. 

In this appeal, Harris does not challenge the trial court’s 
rulings regarding the traffic stop or the searches conducted at 
the scene of Harris’ arrest. The defendant claims only that the 
trial court erred when it refused to suppress evidence (cocaine) 
derived from the search and seizure of Harris’ person at Central 
Police Station following his arrest for possession of an 
unregistered firearm. This search and the seizure of crack 
cocaine occurred after Harris was placed in an 
interview-detention room at the police station. 


THE SEARCH AND SEIZURE 

Officer Caldwell testified at the suppression hearing that 
while she was sitting with Harris in the interview-detention 
room, she noticed that he was chewing something. She said she 
asked Harris to open his mouth. He balled up his tongue so she 
could not see what he had in his mouth. The trial court found 
that Harris again began chewing. Caldwell testified, and the 
court found, that the officer grabbed Harris’ throat and 
ordered him to “spit it out.” Harris did not heed the order. The 
record reflects, and the trial court found, that other officers 
and jail personnel came into the room and that a struggle 
ensued for approximately 2 minutes. There was evidence that 
when another officer first joined Caldwell, Harris stood up 
from where he was seated and “started to try and push us away 
from him, so we started to struggle with him at that point.” The 
two officers and Harris fell to the floor. 

The trial court found that when Harris did not heed 
Caldwell’s order, external pressure was placed on the defendant 
to eject whatever was in his mouth and throat. There was 
evidence that Harris sustained a small cut to his mouth and that 
a small amount of blood was on the floor and on an officer’s 
clothing following the struggle. Harris testified that he spit up 
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blood when he vomited the baggie and that his throat hurt for 3 
or 4 days after the struggle. However, there was other testimony 
that Harris apparently suffered no injuries other than the cut to 
his mouth. At the time Harris was being booked at the jail, he 
told the booking officer that he had not swallowed anything 
and that he was all right. The trial court found that immediately 
after an ejection from his mouth and throat, a baggie, soggy 
and wet with saliva, was found in Harris’ right hand. The 
baggie appeared to contain cocaine, according to the trial 
court. 

The trial court found that a lateral vascular neck restraint 
was placed on the defendant to force him to comply with the 
demand to spit out what was in his mouth and throat and that a 
Heimlich-type maneuver was also utilized to aid in the ejection 
of the material. A witness testified that a lateral vascular neck 
restraint is a self-defense technique used by police officers to 
gain compliance from suspects. To execute the restraint, an 
officer places his arm around the suspect’s neck from behind 
the suspect and applies pressure to the sides of the suspect’s 
neck. In this way, the officer keeps the V of his elbow at the 
front of the suspect’s throat, protecting the suspect’s larynx and 
Adam’s apple from injury. The restraint can be applied in three 
phases of escalating intensity and can cause unconsciousness 
after 3 to 7 seconds. Omaha police are instructed that, if a 
suspect who has been rendered unconscious fails to revive after 
20 seconds, they are to administer emergency cardiopulmonary 
resuscitation (CPR). The record fails to reflect which of the 
three intensity phases was used upon Harris. The evidence is in 
conflict as to whether Harris gagged, choked, or vomited while 
expelling the cocaine or whether he simply spit it out. Several 
police officers and jail personnel testified that Harris never lost 
consciousness. Harris testified that he felt himself “going into a 
daze or a dream” for amoment and then vomited into his hand. 
He gave some indication that he may have passed out. A fact 
finder could have found that he did or did not lose 
consciousness. Here, the fact finder determined Harris suffered 
only temporary discomfort, which was minimal, and that the 
force used was reasonable. Officer Caldwell testified that after 
the struggle with Harris, she collected crack cocaine mixed with 
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saliva from the floor, Harris’ clothing, his hands, and the 
baggie found in Harris’ hand. The record reflects that, in all, 
approximately 4 grams of crack cocaine was seized. 

In regard to the suppression hearing, the district court 
found: 

Pressure point force was used to subdue the defendant 
and force compliance. The force used was not deadly 
force. The defendant [Harris] was not permanently 
injured, and his discomfort was temporary. There was no 
intrusion into the body of the defendant to obtain the 
baggie and alleged drugs. The force used was reasonable. 
The expected harm and actual discomfort to the 
defendant was minimal. To allow the defendant to 
swallow the plastic baggie containing alleged cocaine 
could certainly present a health hazard to the defendant. 
Society has a stake in maintaining the health of its citizens 
in such circumstances, either voluntarily or involuntarily. 
And society certainly has a concern in law enforcement 
retrieving contraband if it can be done so in a reasonable 
manner without substantial injury to the defendant and 
according the defendant his rights of dignity and privacy 
to the extent reasonable and possible under the 
circumstances. 


The force used by the Omaha Police Department to 
have the defendant expel the alleged contraband was not 
excessive, and the methods used were reasonable under all 
the facts and circumstances of the case. 

Following a stipulated bench trial, Harris was found guilty of 
unlawful possession of a controlled substance with intent to 
deliver. He was sentenced to 2 years’ imprisonment, with credit 
for 1 day served. Harris assigns as error the district court’s 
refusal to grant his motion to suppress. 


ANALYSIS 
Harris claims that the district court should have granted his 
motion to suppress because in extracting crack cocaine from his 
mouth and throat, Omaha police used excessive force in 
violation of his Fourth Amendment rights. Because it is 
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elementary that one has a reasonable or legitimate expectation 
of privacy in his or her body, there is no question that a 
defendant has standing to contest the search of his or her 
person. State v. Johnson, 243 Neb. 758, 502 N.W.2d 477 (1993). 

An examination of whether Harris’ rights were violated 
begins with the seminal case Rochin v. California, 342 U.S. 
165, 72 S. Ct. 205, 96 L. Ed. 183 (1952). The U.S. Supreme 
Court decided Rochin before Mapp v. Ohio, 367 U.S. 643, 81 
S. Ct. 1684, 6 L. Ed. 2d 1081 (1961). In Mapp, the U.S. 
Supreme Court held that the 4th Amendment to the U.S. 
Constitution is applicable to the states through the 14th 
Amendment’s Due Process Clause. However, Rochin remains 
instructive in regard to intrusive body searches. 

The Rochin Court established that police conduct crosses the 
line between constitutional and unconstitutional when it shocks 
the conscience. In that case, three police officers, acting ona tip 
that Rochin was dealing narcotics, entered Rochin’s home 
without a warrant. The officers entered through an open door 
and then forced open the door to Rochin’s bedroom. When the 
officers saw Rochin put two capsules in his mouth, the three 
officers “ ‘jumped upon him,’ ” 342 U.S. at 166, and 
unsuccessfully tried to extract the capsules from his mouth. 
Rochin was taken to a hospital and, at the direction of the 
officers, given an emetic solution to induce vomiting. Rochin 
vomited the capsules, which contained morphine. The U.S. 
Supreme Court characterized the police conduct as shocking to 
the conscience and held that it was “too close to the rack and the 
screw” not to have violated Rochin’s constitutional rights. Id. 
at 172. 

The unconscionable conduct of the police:in Rochin was 
based upon the entire course of police conduct beginning with 
the unlawful entry of Rochin’s home, rather than the specific 
acts of forcibly pumping Rochin’s stomach or attempting to 
prevent Rochin from swallowing the capsules. See, Breithaupt 
v. Abram, 352 U.S. 432, 77S. Ct. 408, 1 L. Ed. 2d 448 (1957); 
Blackford v. United States, 247 F.2d 745 (9th Cir. 1957); People 
v Holloway, 416 Mich. 288, 330 N.W.2d 405 (1982); Foxall v. 
State, 157 Ind. App. 19, 298 N.E.2d 470 (1973). 

Although Rochin is the starting point for determining the 
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constitutionality of intrusive body searches, two other U.S. 
Supreme Court cases, Schmerber v. California, 384 U.S. 757, 
86S. Ct. 1826, 16 L. Ed. 2d 908 (1966), and Winston v. Lee, 470 
U.S. 753, 105 S. Ct. 1611, 84 L. Ed. 2d 662 (1985), have set the 
standard for evaluating the reasonableness of an invasive body 
search under the Fourth Amendment. 

In Schmerber, the police took a nonconsensual blood sample 
from the defendant while he was at a hospital being treated for 
injuries he suffered during an automobile collision. The 
sample, which established the defendant’s blood alcohol level, 
was admitted during the defendant’s trial on charges of driving 
while under the influence of alcohol. In determining that the 
taking of the blood sample did not violate the defendant’s 
Fourth Amendment rights, the U.S. Supreme Court stated that 
the Fourth Amendment does not prohibit all intrusive body 
searches, only those that are unjustified or performed in an 
improper manner. Factors to be considered in deciding whether 
an intrusive body search is permissible are (1) the government 
or police must have a “clear indication that in fact such 
[incriminating] evidence will be found,” 384 U.S. at 770; (2) the 
police must obtain a warrant or, in the alternative, exigent 
circumstances must exist, such as the imminent destruction of 
evidence; and (3) the police must extract the evidence using a 
reasonable method and a reasonable manner. 

In Lee, the U.S. Supreme Court elaborated on the third 
criterion listed in Schmerber. The Court described a balancing 
test to be used in evaluating the reasonableness of intrusive 
searches. On one side of the equation, a court must consider the 
“extent to which the procedure may threaten the safety or 
health of the individual” and the extent to which the procedure 
intrudes on “the individual’s dignitary interests in personal 
privacy and bodily integrity.” 470 U.S. at 761. On the other side 
of the equation, a court must consider the community’s 
interests in “fairly and accurately determining guilt or 
innocence.” Jd. at 762. In Lee, the issue was whether the state 
could compel the defendant to undergo surgery under general 
anesthesia to remove a bullet lodged in his chest. 

With regard to the issue in this case, the forced expulsion of 
evidence from a suspect’s mouth and throat, we note first that 
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this court considered a similar issue in State v. Thompson, ante 
p. 189, 505 N.W.2d 673 (1993). In Thompson, we upheld the 
district court’s refusal to suppress evidence obtained from the 
defendant’s mouth after police applied a lateral vascular neck 
restraint that rendered the defendant unconscious. 

As discussed in Thompson, the weight of federal and state 
authority supports a determination that police officers may use 
a considerable amount of force to prevent a suspect from 
swallowing evidence before such force will be considered 
unreasonable. For example, in Foxall v. State, 157 Ind. App. 
19, 298 N.E.2d 470 (1973), police officers executing a valid 
search warrant had placed the defendant under arrest, when 
they saw him put something in his mouth. The officers 
struggled with the defendant, finally forcing the defendant’s 
mouth open with a plastic shoehorn after the defendant bit the 
fingers of two officers. The police recovered several packets of 
heroin. During the struggle, the defendant suffered three 
‘broken ribs, a bruised lower lip, hemorrhaging of one eye, and 
several missing teeth. The Indiana Court of Appeals found that 
the police did not use unreasonable force and did not violate the 
defendant’s due process rights. 

The Indiana court distinguished Rochin by noting that the 
search of Rochin was executed after police illegally entered his 
home without a warrant. The search of Foxall followed an 
arrest that had occurred during the execution of a valid search 
warrant. In addition, the court noted that the narcotics 
recovered from Rochin were recovered from his stomach, 
whereas the police in Foxall recovered the heroin packets from 
Foxall before he ingested them. See, also, United States v. 
Harrison, 432 F.2d 1328 (D.C. Cir. 1970) (finding that the police 
acted reasonably in grabbing a suspect by the throat to prevent 
him from swallowing an envelope which contained heroin 
capsules); Jones v. U.S., 620 A.2d 249 (D.C. App. 1993) 
(holding that counsel’s failure to file a motion to suppress 
evidence recovered from defendant through use of Heimlich 
maneuver was not unreasonable in that the maneuver involved 
no direct invasion or exposure of body); State v. Desmond, 593 
So. 2d 965, 971 (La. App. 1992) (holding that police used 
reasonable force even if they grabbed defendant by the throat 
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to prevent him from swallowing, and “slammed him to the 
ground, possibly rendering him unconscious”); People v 
Holloway, 416 Mich. 288, 330 N.W.2d 405 (1982) (holding that 
police acted reasonably in applying pressure on defendant’s jaw 
and placing fingers in defendant’s mouth to recover tinfoil 
packets containing heroin and cocaine); Hernandez v. State, 
548 S.W.2d 904 (Tex. Crim. App. 1977) (holding that police 
were justified in choking defendant until he spit out four 
balloons containing heroin); State.v. Lewis, 115 Ariz. 530, 566 
P.2d 678 (1977) (holding that police used no more force than 
necessary when they applied a choke hold on defendant and 
slapped her back to prevent her from swallowing a balloon 
containing heroin); State v. Young, 15 Wash. App. 581, 550 
P.2d 689 (1976) (holding that police used reasonable force when 
they grabbed the defendant’s throat and pinched his nose in an 
attempt to prevent him from swallowing narcotics); State v. 
Santos, 101 N.J. Super. 98, 243 A.2d 274 (1968) (holding that 
police used reasonable force when they grabbed suspect’s throat 
and pried open his mouth to prevent him from swallowing 
narcotics). 

Whether police action is reasonable must be determined 
under the totality of the circumstances, and not all attempts to 
prevent evidence from being swallowed have been found 
reasonable. In State v. Tapp, 353 So. 2d 265 (La. 1977), the 
Louisiana Supreme Court determined that New Orleans police 
officers had used unreasonable force in violation of the 
defendant’s due process and Fourth Amendment rights. In 
Tapp, the defendant entered a house at which police officers 
were executing a search warrant. When the defendant saw the 
police, he put a small tinfoil object into his mouth, and five 
officers fought with him to force the packet out of his mouth. 
During the struggle, which lasted 15 to 20 minutes, one officer 
choked the defendant’s throat and the others “pummelled 
defendant in the face and head with their fists.” Id. at 267. One 
officer eventually held the defendant’s nose to cut off breathing 
and succeeded in dislodging the packet. The court found the 
police actions unreasonable in light of the length and brutality 
of the fight with the defendant. The court called the intrusion a 
“grievous, dangerous, painful and unjustifiable assault upon a 
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human being.” Jd. at 269. 

California and Washington courts have veered from the 
views of the majority of courts on the amount and type of force 
considered permissible. Courts in California and Washington 
have held that it violates due process for police to choke a 
person to prevent the swallowing of evidence. In People v. 
Sanders, 268 Cal. App. 2d 802, 803, 74 Cal. Rptr. 350 (1969), 
the court held that the use of a judo “ ‘choking technique’ ” 
violated the defendant’s due process rights, even though the 
hold might have been a legitimate technique used in judo 
competition. The court stated that any application of force toa 
person’s neck or throat designed to, and which does, cut off the 
flow of blood to the brain so that the person passes out 
constitutes choking or its equivalent. See, also, People v. Jones, 
209 Cal. App. 3d 725, 257 Cal. Rptr. 500 (1989) (holding that 
where trial court found that police had applied a choke hold, 
the search was unlawful); State v. Taplin, 36 Wash. App. 664, 
‘676 P.2d 504 (1984) (stating that whether a choke hold is 
excessive depends on whether the hold completely obstructs the 
defendant’s breathing). 

However, even in California, courts have held that it is not 
per se excessive force for police officers to exert pressure on a 
defendant’s throat to prevent evidence from being swallowed. 
California courts have acknowledged that “the mouth is not a 
sacred orifice and there is no constitutional right to destroy or 
dispose of evidence.” People v. Bracamonte, 15 Cal. 3d 394, 
405 n.6, 540 P.2d 624, 632 n.6, 124 Cal. Rptr. 528, 536 n.6 
(1975). Accord People v. Jones, supra. Consistent with this 
view, the California courts have held that the application of 
some force on the throat may be reasonable, particularly where 
the defendant could be harmed if allowed to swallow the 
narcotics. In People v. Fulkman, 235 Cal. App. 3d 555, 286 
Cal. Rptr. 728 (1991), the court found that the police had not 
used an impermissible choke hold or unreasonable force where 
the evidence indicated that the officers applied pressure to the 
defendant’s throat near the Adam’s apple to prevent 
swallowing, but that the defendant was not gasping for air. See, 
also, People v. Cappellia, 208 Cal. App. 3d 1331, 256 Cal. Rptr. 
695 (1989) (holding that police officers did not use excessive - 
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force when they grabbed defendant around the lower part of his 
neck near the Adam’s apple without putting pressure on the 
carotid artery or impairing the defendant’s breathing); People 
vy. Miller, 248 Cal. App. 2d 731, 56 Cal. Rptr. 865 (1967) 
(holding that evidence supported a finding that no choke hold 
was applied when the police held the defendant below his chin 
to prevent him from swallowing, but did not prevent him from 
breathing). 

In light of these cases and the standards enunciated by the 
U.S. Supreme Court, we continue to consider the search of 
Harris by the Omaha police officers. The actions of the Omaha 
police officers in preventing Harris from swallowing the 
cocaine in his mouth can be distinguished from the actions of 
the police in Rochin v. California, 342 U.S. 165, 72S. Ct. 205, 
96 L. Ed. 183 (1952). Unlike in Rochin, Harris was not 
searched pursuant to an illegal entry into his home. Nor was his 
stomach pumped after a sequence of offensive actions, as 
Rochin’s was. On appeal, Harris does not claim that he was 
illegally in custody at the police station when he attempted to 
swallow the crack cocaine. 

Furthermore, the search of Harris satisfied the Fourth 
Amendment criteria enunciated in Schmerber v. California, 
384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (1966), and 
Winston v. Lee, 470 U.S. 753, 105 S. Ct. 1611, 84 L. Ed. 2d 662 
(1985). First, the police officers had a clear indication that 
Harris was attempting to swallow narcotics. Harris had been 
arrested for a weapons violation, and police found Zig-Zag 
cigarette papers, sometimes used to smoke marijuana; an 
electronic pager; and a digital gram scale in his car. The officers 
also had confiscated marijuana from the passenger in Harris’ 
car. At least one officer at the scene suspected that someone was 
dealing drugs from Harris’ car. Harris was waiting to be 
Strip-searched when Officer Caldwell saw him chewing 
something. Harris refused to let Caldwell see what was in his 
mouth and refused to spit the crack cocaine out upon the 
officer’s order. Based upon these facts and her experience as a 
police officer, Caldwell had a clear indication that she would 
find incriminating evidence in Harris’ mouth. 

Second, the Omaha police officers were presented with 
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exigent circumstances. There was no time to obtain a search 
warrant. Under the exigent circumstances existing, the officers 
did not need to obtain a warrant to search Harris. Caldwell and 
the other officers had no way of knowing whether the suspected 
narcotic in Harris’ mouth could be retrieved later or whether it 
would be destroyed when Harris ingested it. If the crack cocaine 
was unpackaged, the narcotic could have been metabolized 
before the police could obtain a blood sample or induce 
vomiting. The possibility existed that the evidence would be 
destroyed if the officers did not act immediately to prevent 
Harris from swallowing it. Moreover, as the district court 
found, Harris’ health and physical safety could have been 
endangered had the police officers allowed Harris to swallow 
the suspected narcotic. This too was an exigent circumstance. 

The trial court was not clearly wrong in determining that the 
police officers used reasonable force in extracting crack cocaine 
from Harris’ mouth and throat. Although the determination 
must be made in light of the fundamental criteria laid down by 
the Fourth Amendment and court opinions interpreting that 
amendment, the reasonableness of a search is a substantive 
determination to be made by the trial court from the facts and 
circumstances of the case. See, State v. Sharp, 184 Neb. 411, 
168 N.W.2d 267 (1969); State v. O’Kelly, 175 Neb. 798, 124 
N.W.2d 211 (1963), cert. denied 376 U.S. 956, 84S. Ct. 978, 11 
L. Ed. 2d 975 (1964). 

In Harris’ case, the district court did not explicitly state 
whether Harris had been “choked” or whether he lost 
consciousness, but the court did determine that Harris’ physical 
health and safety were not seriously jeopardized. Witnesses in 
this case testified that Harris did not lose consciousness and 
that he suffered only a small cut on his lip. The testimony was 
conflicting as to whether Harris vomited. Unlike the California 
cases where the courts found that the choking had cut off the 
suspects’ air or blood supply, the district court in Harris’ case 
found that the pressure-point force the police officers “used 
was not deadly force.” The trial court found that “{[t]he 
defendant was not permanently injured, and his discomfort 
was temporary. . . . The force used was reasonable. The 
expected harm and actual discomfort to the defendant was 
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minimal.” In fact, the trial court found that Harris’ health 
might have been endangered more by allowing him to ingest the 
cocaine than by forcing him to expel it from his mouth. 

The district court also determined that there “was no 
intrusion into the body of the defendant to obtain the baggie 
and alleged drugs.” The police used only external pressure to 
force Harris to comply with their demands. The intrusions 
upon Harris’ individual interests were minimal when weighed 
against the community’s interests in “fairly and accurately 
determining guilt or innocence.” Winston v. Lee, 470 U.S. 753, 
762, 105S. Ct. 1611, 84L. Ed. 2d 662 (1985). 

The district court’s finding that the Omaha police officers 
used reasonable force in obtaining the crack cocaine from 
Harris was not clearly erroneous, nor was the trial court’s denial 
of Harris’ motion to suppress clearly wrong. 

AFFIRMED. 

WHITE, J., dissenting. 

The district court found that the police used a variety of 
methods to extract evidence they believed the defendant, 
Harris, was attempting to swallow. Among those various 
methods, the court found that the police applied a lateral 
vascular neck restraint (LVNR) to Harris. Because of the 
life-threatening nature of the LVNR, I cannot agree with the 
majority’s decision and would suggest that the use of the LVNR 
as a method of securing evidence is unreasonable. 

The U.S. Constitution and the Nebraska Constitution 
provide that persons have a right to be secure in their persons 
against unreasonable searches and seizures. U.S. Const. 
amend. IV; Neb. Const. art. I, § 7. In addressing whether a 
search is reasonable, it is imperative that we recognize that a 
method and manner of search and seizure may implicate a 
person’s “expectations of privacy and security of such 
magnitude that the intrusion may be ‘unreasonable’ even if 
likely to produce evidence.” (Emphasis supplied.) Winston v. 
Lee, 470 U.S. 753, 759, 105S. Ct. 1611, 84 L. Ed. 2d 662 (1985). 
The need to collect and preserve evidence is a compelling state 
interest, but the Fourth Amendment and our state’s 
counterpart serve as a constraint against unjustified intrusions 
Or intrusions made in an improper manner. See People v 
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Holloway, 416 Mich. 288, 330 N.W.2d 405 (1982), cert. denied 
461 U.S. 917, 103 S. Ct. 1900, 77 L. Ed. 2d 288 (1983). 

The constitutional constraint on police action is 
“reasonableness.” I submit that the majority’s opinion 
impermissibly broadens the scope of “reasonableness.” From 
the decision announced today, the majority sends the message 
that the police may act with unfettered discretion in the pursuit 
of evidence. 

The U.S. Supreme Court, in Schmerber v. California, 384 
U.S. 757, 86S. Ct. 1826, 16 L. Ed. 2d 908 (1966), expressed a 
three-part analysis to apply when an individual has challenged | 
the reasonableness of a search under the Fourth Amendment to 
the U.S. Constitution. First, the police must have a clear 
indication that the evidence sought will be found in the place to 
be searched; second, the police must have a warrant or there 
must exist exigent circumstances to justify the warrantless 
search; and third, the method used and the manner in which the 
search is conducted must be reasonable. See, Winston v. Lee, 
supra; People v. Holloway, supra. 

In Schmerber, the Court addressed the reasonableness of a 
nonconsensual blood sample taken by medical personnel, at the 
direction of a police officer, from a person who was under 
arrest for driving while intoxicated. In applying the three-part 
analysis, the Court concluded that the blood sample was a 
reasonable means of securing evidence. First, the Court stated 
that the strong odor of alcohol on the defendant’s breath after 
the accident gave the police a clear indication that if tested, the 
defendant would have a high blood alcohol level. Second, the 
Court found that the evidence the police were seeking was 
capable of disappearing over a period of time and that time had 
already elapsed while transporting the defendant to the 
hospital. Finally, the Court found that the method and manner 
of collecting the evidence was reasonable because a blood test is 
the best method to secure this type of evidence, the test was 
administered by medically trained personnel while at the 
hospital, and taking blood tests is a routine medical procedure 
which usually involves little risk of harm, trauma, or pain. The 
Court cautioned that this procedure was a minimal intrusion 
that was administered under “stringently limited conditions” 
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and that its opinion does not permit more “substantial 
intrusions, or intrusions under other conditions.” 384 U.S. at 
772. 

Subsequently, the Court, in Winston, held that surgery to 
remove a bullet from the defendant was an unreasonable 
method of collecting evidence. The Court reiterated that the 
Fourth Amendment represents a constraint on searches and 
seizures and that a search must be justified and the method and 
manner employed must be reasonable. The Court stated that 
although there was a clear indication that the bullet was there, 
the method of extracting the bullet created a substantial threat 
to the defendant’s health and safety. In reaching that 
conclusion, the Court compared the procedure and risks 
associated with taking a blood sample to those associated with 
general surgery. The Court stated that unlike taking a blood 
sample, surgery is not a routine medical procedure, and surgery 
necessarily involves a risk of harm, trauma, and pain to the 
patient. See Jones v. U.S., 620 A.2d 249 (D.C. App. 1993) 
(stating that the use of the Heimlich maneuver to force the 
defendant to expel evidence he was attempting to swallow was 
reasonable because the Heimlich is acommonly used procedure 
that does not involve any risk of serious harm). 

The method employed to effect a search is a distinct 
consideration from the manner in which it is employed. A 
method may be reasonable or unreasonable, and a reasonable 
method may be executed in a reasonable or an unreasonable 
manner. 

Without commenting on the reasonableness of the other 
maneuvers employed by the Omaha police in an effort to 
recover evidence from Harris, I would hold that the LVNR is an 
unreasonable method to search for evidence. The LVNR 
constitutes a substantial threat to an individual’s health and 
safety, and such a threat is not outweighed by the State’s interest 
in collecting evidence. 

The district court found that the LVNR was applied to Harris 
during the struggle to retrieve evidence that the police believed 
Harris was attempting to swallow. At the suppression hearing, 
Lieutenant Dunning, a training officer with the Omaha Police 
Division, testified that there are three levels of the LVNR and 
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that any of those three levels can cause unconsciousness within 
3 to 7 seconds. Further, Lieutenant Dunning stated that because 
unconsciousness is a likely result, the officers are trained in 
CPR so they may revive.a person who does not revive on his 
own after the LVNR has been applied. 

Additional evidence regarding the LVNR was not admitted 
into evidence because the district court sustained the State’s 
relevancy objection. However, defendant’s counsel made an 
extended offer of proof on the LVNR. This offer of proof 
particularly illuminates the issue of whether the LVNR should 
ever bea permissible method of recovering evidence. According 
to the offer of proof, the LVNR is a special maneuver that the 
police are regularly trained and retrained on how to use. The 
intended purpose of the LVNR is to render the subject 
unconscious, and this result occurs within 3 to 7 seconds of 
continuous application. The subject is expected to revive, but if 
not, the police are trained in CPR so they may revive the 
subject. 

The offer of proof also includes a description of four 
physiological factors that are involved when the LVNR is 
applied. Those four factors are venous compression, Valsalva’s 
maneuver, carotid compression, and vagus stimulation. All 
four factors restrict or cut off the flow of blood to and from the 
brain, or relax certain nerves, which causes the heart to stop 
beating. 

The severity of applying the LVNR is emphasized by the 
testimony given by the Omaha chief of police, James Skinner. 
Skinner testified that the LVNR is approved for defensive use 
only. The police chief stated that the LVNR is to be used as a 
defense maneuver against an “individual who is engaged in an 
active assault or attempted assault on the officer.’ During a 
redirect examination of the police chief, the following was 
recorded: “(Defense counsel:] Is the lateral vascular neck 
restraint an approved procedure in keeping a suspect from 
swallowing evidence? A. No, it is not.” This testimony is 
corroborated by the police training manual. Regarding the 
LVNR, the manual states: 
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WHEN: 

The lateral vascular neck restraint shall be applied only 
to those suspects who are actively resisting a police officer. 
This active resistance should be of such a degree that the 
officer would fear injury to himself/herself or others if the 
officer did not apply the restraint. 


DEFENSIVE USE ONLY: 
The lateral vascular neck restraint shall be considered a 
defensive hold and shall be used for no other purpose. 
(Emphasis in original.) 

There is little evidence to support an argument that Harris 
was engaged in any aggressive behavior. According to the 
testimony of Officer Caldwell, who initially grabbed Harris by 
the throat to retrieve the evidence, she was never in fear for her 
safety. The only testimony indicating that safety was an issue 
was that of an Officer Atkinson, who stated that he always 
fears for his safety when a suspect is not complying with a direct 
order. Neither the officers involved in the struggle nor the 
detention technician who observed the struggle saw Harris 
attempt to strike, hit, or attack any of the officers. 

The LVNR is designed and intended to restrict or cut off the 
flow of blood and to disturb the normal beating of the heart. Its 

. use should be justified only when the police are confronted with 
force or threat of force of equal magnitude. Common sense 
dictates that an act designed to restrict the flow of blood and 
interrupt a normal heartbeat is an act that constitutes a 
substantial threat to an individual’s health and safety. Such a 
procedure is not a routine occurrence. The retrieval of evidence 
does not justify the use of the LVNR. 

The majority opinion notes that the district court did not 
“explicitly” state whether Harris lost consciousness and 
implies that the officers did not cut off Harris’ blood or air 
supply because the district court found the force applied to 
Harris was not “deadly.” The fact that Harris remained 
conscious does not make the use of the LVNR reasonable, and 
the district court’s finding that the force applied to Harris was 
not “deadly” does not necessarily lead to the conclusion that 


STATE v. HARRIS 307 
Cite as 244 Neb. 289 


the use of the LVNR was reasonable. 

Several courts have held that application of force to a 
person’s throat and mouth area is a reasonable method of 
preventing a person from swallowing evidence. Significantly, 
these cases also noted that the air or blood supply of the 
particular defendant had not been affected by the methods 
employed by the police officers. See, People v. Cappellia, 208 
Cal. App. 3d 1331, 256 Cal. Rptr. 695 (1989) (finding that 
police actions were reasonable when the officer placed his 
hands at the defendant’s throat to prevent swallowing, and 
stating that the defendant’s breathing was not impaired); 
People v Holloway, 416 Mich. 288, 330 N.W.2d 405 (1982), 
cert. denied 461 U.S. 917, 103 S. Ct. 1900, 77 L. Ed. 2d 288 
(1983) (stating that it was reasonable to apply pressure to the 
defendant’s jaw and throat and force his mouth open while 
another officer used his fingers to get the evidence out of the 
defendant’s mouth, and noting that these actions did not 
restrict or cut off the defendant’s air or blood supply); State v. 
Taplin, 36 Wash. App. 664, 676 P.2d 504 (1984) (stating that the 
police actions were reasonable and did not obstruct the 
defendant’s breathing); State v. Williams, 16 Wash. App. 868, 

. 560 P.2d 1160 (1977) (stating that although it is reasonable for 
police to place their hands around an individual’s neck and 
mouth area to prevent the swallowing of evidence, the police 
may not cut off an individual’s breathing or obstruct the blood 
flow in an effort to retrieve evidence). The normal flow of air 
and blood is an important consideration when determining 
whether a search was unreasonable. In most of these cases, the 
courts have examined whether the result of the police actions 
was the restriction of blood and air. 

In People v. Sanders, 268 Cal. App. 2d 802, 74 Cal. Rptr. 350 
(1969), the court held that the police officer violated the 
defendant’s due process rights when he executed a judo choking 
technique to force the defendant to expel what was in his 
mouth. The court discussed a variety of things that may be done 
to a person to prevent him from swallowing evidence, but drew 
the line at choking. The judo technique applied to the 
defendant was particularly offensive to the court because it 
involved applying pressure to both the front and back of the 
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neck area, specifically the carotid artery. The court found that 
such a procedure eventually stops the flow of blood and causes 
the person to pass out. The court stated that any “application of 
force to one’s neck or throat calculated to, and which does, as 
stated by the officer, stop ‘the blood flow to the head, and then 
he passes out’ constitutes choking or its equivalent.” 268 Cal. 
App. 2d at 805, 74 Cal. Rptr. at 351-52. (Contrary to the 
majority’s implication, it does not appear that this defendant 
was rendered unconscious by the application of the judo choke 
hold.) In California, the courts have uniformly held that use of 
a choke hold to retrieve evidence is unreasonable. See, id.; 
People v. Jones, 209 Cal. App. 3d 725, 731, 257 Cal. Rptr. 500, 
504 (1989) (stating that the police used unreasonable force when 
they applied a “chokehold,” as described in Sanders, supra, 
even though the defendant did not suffer a loss of air or blood 
flow). 

In this case, the particular method employed by the police 
officers is designed and intended to restrict the flow of blood 
and to interrupt the normal beating of the heart. As with the 
proposed surgery in Winston v. Lee, 470 U.S. 753, 105 S. Ct. 
1611, 84 L. Ed. 2d 662 (1985), and the choke holds discussed in 
Sanders and People v. Jones, the Omaha police used a 
particular method that involves a substantial threat of serious 
injury to the defendant and is therefore unreasonable. The 
substances obtained thereby should not have been received in 
evidence. 

SHANAHANand LAnNPHIER, JJ., join in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. ASCENCION ARRENDONDO 
ESQUIVEL, APPELLANT. 
505 N.W.2d 736 


Filed October 1, 1993. No. S-93-333. 


Criminal Law: Sentences. In a criminal case, a judge in sentencing is required to 
separately determine, state, and grant the amount of credit on the defendant’s 
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sentence to which the defendant is entitled under Neb. Rev. Stat. § 83-1,106(1) 
(Cum. Supp. 1992). 
Appeal from the District Court for Madison County: 
RICHARD P, GaRDEN, Judge. Reversed and remanded with 
directions. 


Mark D. Albin for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


Hastinos, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 

PER CURIAM. 

Following a plea of guilty to possession of marijuana with 
intent to deliver, a Class III felony, Ascencion Arrendondo 
Esquivel was sentenced to prison for not less than | nor more 
than 3 years. A Class III felony carries a penalty of not less than 
1 nor more than 20 years’ imprisonment, up to a $25,000 fine, 
or both. Neb. Rev. Stat. § 28-105 (Reissue 1989). 

After his sentencing, Esquivel filed a motion seeking 27 days’ 
credit on his sentence for time spent in presentence 
confinement. At the hearing on the motion, it was the 
impression of the trial judge that such credit was mandatory 
only when a maximum sentence was given. In overruling 
Esquivel’s motion for credit, the trial judge stated, “I took the 
time served into consideration when I sentenced [Esquivel].” 

Esquivel timely appealed his conviction and sentence to the 
Nebraska Court of Appeals. We granted the State’s petition to 
bypass the Court of Appeals. 

On appeal, Esquivel’s single assignment of error is that the 
district court failed to grant him credit for his presentence 
confinement of 27 days. 

Formerly, Neb. Rev. Stat. § 83-1,106(1) (Reissue 1987) 
provided: 

Credit against the maximum term and any minimum term 
may be given to an offender for time spent in custody as a 
result of the criminal charge for which a prison sentence is 
imposed or as a result of the conduct on which such a 
charge is based. This shall specifically include, but shall 
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not be limited to, time spent in custody prior to trial, 

during trial, pending sentence, pending the resolution of 

an appeal, and prior to delivery of the offender to the 

custody of the Department of Correctional Services. 
(Emphasis supplied.) 

In 1988, long before Esquivel was sentenced, § 83-1,106(1) 
was amended by substituting the word “shall” for the word 
“may.” See § 83-1,106(1) (Cum. Supp. 1992). Due to the 
amendment and due to § 83-1,106(5)(a), in a criminal case, a 
judge in sentencing is required to separately determine, state, 
and grant the amount of credit on the defendant’s sentence to 
which the defendant is entitled under § 83-1,106(1). 

We reverse the district court’s denial to Esquivel of credit for 
his presentence confinement time and remand the matter to the 
district court with directions to grant Esquivel credit on his 
sentence pursuant to § 83-1,106(1) and (5). 

REVERSED AND REMANDED WITH DIRECTIONS. 


MIRIAM (DOSENOVICH) JARRETT, APPELLEE, V. DELORESS. 
EICHLER AND EICHLER EQUIPMENT COMPANY, A CORPORATION, 
APPELLANTS. 

506 N.W.2d 682 


Filed October 15, 1993. No. S-91-110. 


1. Motions for New Trial: Final Orders: Appeal and Error. The filing of a motion 
for new trial and its subsequent overruling do not convert an otherwise 
unappealable order into an appealable order. Similarly, the failure to file a 
motion for new trial does not preclude a party from appealing a final order. 

2. Final Orders: Appeal and Error. There are three types of final and appealable 
orders. Neb. Rev. Stat. §§ 25-1902 (Reissue 1989) and 25-1911 (Cum. Supp. 
1992). The three types are (1) an order which affects a substantial right and 
which determines the action and prevents a judgment, (2) an order affecting a 
substantial right made during a special proceeding, and (3) an order affecting a 
substantial right made on summary application in an action after judgment is 
rendered. 

3. Final Orders. An order affecting a substantial right made during a special 
proceeding is a final and appealable order. 

4. Motions to Vacate. An order to vacate a prior decision is a special proceeding 
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within the meaning of Neb. Rev. Stat. § 25-1902 (Reissue 1989). 

5. Final Orders: Appeal and Error. A substantial right is affected if the order 
affects the subject matter of the litigation, such as diminishing a claim or defense 
that was available to the appellant prior to the order from which he or she is 
appealing. 

6. Motions to Vacate: Courts: Time. The district court has the inherent authority to 
vacate or modify its decisions within the same term that the initial decision was 
rendered. If the court has entertained a motion to vacate and retains the 
authority to rule on such a motion within term, the court has continuing 
authority to enter an order vacating the prior order even though the term has 
subsequently expired. 

7. Motions to Vacate: Appeal and Error. A decision to vacate will be reversed if it is 
shown that the district court abused its discretion. 


Petition for further review from the Nebraska Court of 
Appeals, Srevers, Chief Judge, and CONNOLLY and WRIGHT, 
Judges, on appeal thereto from the District Court for Douglas 
County, ROBERT V. BURKHARD, Judge. Judgment of Court of 
Appeals reversed, and cause remanded with directions. 


Jerry W. Katskee and David A. Castello, of Katskee & 
Henatsch, for appellants. 


John E. Lynch for appellee. 


Hastinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and FAHRNBRUCH, JJ. 


WHITE, J. 

Delores S. Eichler and Eichler Equipment Company 
petitioned this court for further review of the decision of the 
Nebraska Court of Appeals which dismissed their appeal from 
the Douglas County District Court’s order vacating its dismissal 
of appellee’s case for lack of prosecution. The Court of Appeals 
held that the district court’s order was not final and appealable 
and that, therefore, the Court of Appeals lacked jurisdiction to 
review the case. Jarrett v. Eichler, 2 NCA 621 (1993). We 
reverse the Court of Appeals’ decision and remand the cause to" 
the Court of Appeals with directions to affirm the district 
court’s order vacating the dismissal. 

On February 8, 1988, appellee, Miriam (Dosenovich) 
Jarrett, filed against appellants a negligence action arising from 
an automobile accident that occurred on February 9, 1984. On 
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March 7, 1989, the district court dismissed appellee’s petition 
for lack of prosecution. By agreement of the parties, the district 
court vacated that dismissal on March 15 and reinstated the 
case for trial. The case was again dismissed for lack of 
prosecution on June 7 and again reinstated by agreement of the 
parties on June8. 

The case was dismissed for lack of prosecution for a third 
time on February 2, 1990. On December 3, appellee filed a 
motion to vacate that dismissal order, and a hearing was held on 
December 26. At that hearing, appellee argued that the delay in 
prosecuting the case was caused by appellee’s pregnancy and the 
fact that appellee had moved to Minneapolis. According to 
appellee’s counsel, appellee’s pregnancy delayed medical 
examinations which were needed to complete discovery in the 
case. On January 22, 1991, the district court entered an order 
vacating the dismissal. That order is the subject of the present 
action. 

At the onset, we are compelled to correct errors made by the 
Court of Appeals regarding motions for new trial. First, the 
filing of a motion for new trial and its subsequent overruling do 
not convert an otherwise unappealable order into an appealable 
order. Similarly, the failure to file a motion for new trial does 
not preclude a party from appealing a final order. Neb. Rev. 
Stat. § 25-1912.01 (Reissue 1989) (a motion for new trial is 
generally not a prerequisite for appellate review). Second, even 
though a court grants a motion for new trial, it does not 
necessarily follow that what has been granted is a “new trial” 
within the meaning of Neb. Rev. Stat. § 25-1315.03 (Cum. 
Supp. 1992). Section 25-1315.03 permits a party to appeal from 
an order granting or denying a new trial. However, unless the 
proceedings leading up to the motion for new trial constitute a 
trial, the order granting a new trial does not afford a right to 
appeal. Otteman v. Interstate Fire & Cas. Co., Inc., 171 Neb. 
148, 105 N.W.2d 583 (1960) (holding that vacating a summary 
judgment and granting a new trial do not fall within the 
meaning of “new trial” pursuant to § 25-1315.03 because the 
summary judgment proceeding itself is not an examination of 
the law and facts of the case). 

The Court of Appeals held that it lacked jurisdiction to 
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review the merits of the appeal because the order vacating the 
dismissal was not a final and appealable order. We find, to the 
contrary, that an order vacating a dismissal made within the 
same term in which the dismissal was granted is a final and 
appealable order. 

There are three types of final orders which may be reviewed 
on appeal. Neb. Rev. Stat. §§ 25-1902 (Reissue 1989) and 
25-1911 (Cum. Supp. 1992). The three types are (1) an order 
which affects a substantial right and which determines the 
action and prevents a judgment, (2) an order affecting a 
substantial right made during a special proceeding, and (3) an 
order affecting a substantial right made on summary 
application in an action after judgment is rendered. § 25-1902; 
Inre Interest of R.G., 238 Neb. 405, 470 N. W.2d 780 (1991). 

Unfortunately, this court has issued opinions regarding final 
and appealable orders that have not specifically identified 
which of the three types of appealable orders the court may 
have been addressing. As a result, we may have contributed to 
the erroneous assumption that an order is not final until it 
resolves all of the substantive issues between the parties. See, Jn 
re Interest of R.G., supra; Rehn v, Bingaman, 157 Neb. 467, 59 
N.W.2d 614 (1953) (Boslaugh, J., concurring) (discussing the 
misconception that finality requires that the order from whicha 
party is appealing has determined the action). 

Whether an order is final and appealable does not depend 
upon whether that order completely disposes of the action. For 
example, an order affecting a substantial right made during a 
special proceeding is a final and appealable order. A special 
proceeding which affects a substantial right is, by definition, 
not part of an action. Rather, a special proceeding includes 
“ “every special statutory remedy which is not in itself an 
action.’ ” In re Interest of R.G., 238 Neb. at 413, 470 N.W.2d at 
787 (quoting Turpin v. Coates, 12 Neb. 321, 11 N.W. 300 
(1882)). Accord Western Smelting & Refining Co. v. First Nat. 
Bank, 150 Neb. 477, 35 N.W.2d 116 (1948). 

In this case, the order to vacate arose within the context of a 
special proceeding. A “special proceeding” occurs when the law 
has conferred a right and has authorized an application to the 
court to enforce that right. Sudlivan v. Storz, 156 Neb. 177, 55 
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N.W.2d 499 (1952). Further, this court has construed the phrase 
“special proceeding” to mean every civil statutory remedy 
which is not encompassed in chapter 25 of the Nebraska 
Revised Statutes. Jn re Interest of R.G., supra. The district 
court’s authority to vacate its prior decisions within term does 
not derive from chapter 25; rather, it is an inherent authority 
and is derived from common law. It is a remedial proceeding 
that is not itself an action because it does not involve the 
prosecuting of alleged rights between the parties, and the 
proceeding does not end in final judgment. 

The fact that the order arose during a special proceeding does 
not end our inquiry. To be final and appealable, the order must 
affect a substantial right. A substantial right is an essential legal 
right, not a mere technical right. Rehn v. Bingaman, supra; 
Sullivan v. Storz, supra; Egan v. Bunner, 155 Neb. 611, 52 
N.W.2d 820 (1952). A substantial right is affected if the order 
affects the subject matter of the litigation, such as diminishing a 
claim or defense that was available to the appellant prior to the 
order from which he or she is appealing. Rehn v. Bingaman, 
supra. 

In the instant case, the order vacating the dismissal does 
affect a substantial right of appellants. The order dismissing 
appellee’s action was a final disposition of the case made in 
favor of appellants. The order vacating that dismissal prevents 
appellants from asserting a defense against appellee’s 
negligence action. In this state, a negligence cause of action is 
subject to a 4-year statute of limitations. Neb. Rev. Stat. 
§ 25-207 (Reissue 1989). Appellee’s negligence action arose 
from an accident that occurred on February 9, 1984, and the 
district court dismissed the action for a lack of prosecution on 
February 2, 1990. After appellee’s action was dismissed, 
appellee could not maintain a successful negligence action 
against appellant because appellant could have prevailed on a 
statute of limitations defense. The order vacating the dismissal 
destroyed that defense which was previously available to 
appellant. Thus, the order affects a substantial right. See, 
Gutchewsky v. Ready Mixed Concrete Co., 219 Neb. 803, 366 
N.W.2d 751 (1985) (reviewing an order vacating a motion to 
dismiss); A. Hirsh, Inc. v. National Hair Co., 210 Neb. 397, 
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315 N.W.2d 236 (1982) (reviewing an order vacating a motion to 
dismiss). 

The order vacating the dismissal constitutes a final and 
appealable order, and therefore, this court has jurisdiction to 
address the merits of the appeal. 

The district court has the inherent authority to vacate or 
modify its decisions within the same term that the initial 
decision was rendered. If the court has entertained a motion to 
vacate and retains the authority to rule on such a motion within 
term, the court has continuing authority to enter an order 
vacating the prior order even though the term has subsequently 
expired. Emry v. American Honda Motor Co., 214 Neb. 435, 
334 N.W.2d 786 (1983); A. Hirsh, Inc. v. National Hair Co., 
supra; Moackler v. Finley, 207 Neb. 353, 299 N.W.2d 166 
(1980); Neb. Rev. Stat. § 24-310 (Reissue 1989). In this case, the 
district court had the authority to issue the vacating order even 
though the term had expired because the court entertained 
appellee’s motion within the same term and retained authority 
to rule on that motion after the expiration of the term. 

The decision to vacate an order is within the discretion of the 
court. The decision to vacate will be reversed if it is shown that 
the district court abused its discretion. Gutchewsky v. Ready 
Mixed Concrete Co., supra; A. Hirsh, Inc. v. National Hair 
Co., supra. A court has abused its discretion if its decision is 
based upon reasons that are “ ‘ “untenable or unreason- 
able”’” or if its action is “ ‘ “clearly against justice or 
conscience, reason and evidence.” ’ ” Gutchewsky v. Ready 
Mixed Concrete Co., 219 Neb. at 805, 366 N.W.2d at 752-53 
(quoting Pettegrew v. Pettegrew, 128 Neb. 783, 260 N. W.2d 287 
(1935)). 

In Gutchewsky, this court was provided with a bill of 
exceptions containing information presented to the district 
court before it vacated a dismissal order. That information 
indicated that the plaintiff was making progress in completing 
discovery and that if the dismissal were not vacated, the statute 
of limitations would bar the plaintiff from bringing another 
action. Consequently, the court affirmed the district court’s 
decision to vacate the dismissal. In A. Hirsh, Inc., this court 
was not provided with a bill of exceptions. As a result, the only 
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information this court could review to determine whether the 
district court had abused its discretion was the pleadings and 
docket entries. On that basis, this court held that the district 
court had abused its discretion because there was nothing in the 
record to indicate why the plaintiff’s motion to vacate should 
have been granted. 

In the instant case, we have before us the bill of exceptions, 
including the entire court file, which was entered into evidence 
during the hearing on appellee’s motion to vacate. The record 
indicates that the delay in prosecuting the case was caused by a 
delay in the discovery process, which was in turn caused by 
appellee’s pregnancy. After appellee’s pregnancy, and within the 
same term of the court, appellee filed a motion to vacate the 
dismissal. 

Based on the information provided to the district court, and 
given the circumstances surrounding the delay, this court 
cannot say that the district court abused its discretion in 
vacating the dismissal and reinstating the case for trial. 
Therefore, we reverse the Court of Appeals’ decision and 
remand the cause to the Court of Appeals with directions to 
af firm the district court’s order vacating the dismissal. 

REVERSED AND REMANDED WITH DIRECTIONS, 

LANPHIER, J., not participating. 


ARIZONA MOTOR SPEEDWAY, INC., AN ARIZONA CORPORATION, 
APPELLANT, V. WARDF. HopPE, TRUSTEE, AND DONALD CHADD, 
APPELLEES. 

506 N.W.2d 699 


Filed October 15,1993. No.S-91-590. 


!. Statutes: Legislature: Intent: Appeal and Error. When asked to interpret a 
statute, an appellate court must determine and give effect to the purpose and 
intent of the Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. 

2. Statutes: Legislature: Intent. As a series or collection of statutes pertaining toa 
certain subject matter, statutory components of an act, which are in pari 
materia, may be conjunctively considered and construed to determine the intent 
of the Legislature so that different provisions of the act are consistent, 
harmonious, and sensible. 
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3. Security Interests: Trusts: Deeds: Fees: Words and Phrases. Under Neb. Rev. 
Stat. § 76-1011 (Reissue 1990) of the Nebraska Trust Deeds Act, a fee “actually 
incurred” means a fee that is based on services rendered. 

4. Security Interests: Trusts: Deeds: Liens. Under the provisions of Neb. Rev. Stat. 
§ 76-1011 (Reissue 1990) of the Nebraska Trust Deeds Act, a trustee has a duty to 
disburse proceeds to junior lienholders according to priority and, therefore, 
holds sale proceeds in trust for distribution to lienholders whose interests are 
junior to the interest of the beneficiary designated in the deed of trust. 


Appeal from the District Court for Lancaster County: EARL 
J. WittHorF, Judge. Reversed and remanded for further 
proceedings. 


Timothy C. Phillips, of Hecht, Sweet, Morrow, Poppe & 
Otte, P.C., for appellant. 


Daniel E. Wherry, of Mattson, Ricketts, Davies, Stewart & 
Calkins, for appellees. 


HastInacs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


SHANAHAN, J. 

Arizona Motor Speedway, Inc. (Speedway), brought an 
action for a declaratory judgment, see Neb. Rev. Stat. 
§ 25-21,149 et seq. (Reissue 1989 & Cum. Supp. 1992), and 
requested an accounting of proceeds obtained from a sale 
pursuant to the Nebraska Trust Deeds Act, Neb. Rev. Stat. 
§ 76-1001 et seq. (Reissue 1990 & Cum. Supp. 1992). The 
district court for Lancaster County granted Ward F. Hoppe, 
trustee, summary judgment on the basis that the trustee’s 
distribution of funds, including the trustee’s claimed fee, was 
correct as a matter of law so that an accounting was 
unnecessary. Speedway appeals. 


STANDARD OF REVIEW 

Summary judgment is appropriate where “the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment 
as a matter of law.” Neb. Rev. Stat. § 25-1332 (Reissue 1989). 
See, also, Sports Courts of Omaha v. Meginnis, 242 Neb. 768, 
497 N.W.2d 38 (1993); Anderson v. Service Merchandise Co. , 
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240 Neb. 873, 485 N.W.2d 170 (1992); Union Pacific RR. Co. v. 
Kaiser Ag. Chem. Co. , 229 Neb. 160, 425 N.W.2d 872 (1988). 

“Interpreting a statute presents a question of law for judicial 
determination.” Sports Courts of Omaha yv. Meginnis, 242 
Neb. at 770, 497 N.W.2d at 40. Accord Quality Equip. Co. v. 
Transamerica Ins. Co., 243 Neb. 786, 502 N.W.2d 488 (1993). 
“Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent from a trial 
court’s conclusion in a judgment under review.” Huffman v. 
Huffman, 232 Neb. 742, 748, 441 N.W.2d 899, 904 (1989). 
Accord, Young v. Dodge Cty. Bd. of Supervisors, 242 Neb. 1, 
493 N.W.2d 160 (1992); Maack v. School Dist. of Lincoln, 241 
Neb. 847, 491 N. W.2d 341 (1992). 


BACKGROUND 

Hoppe is the trustee and Cornhusker Bank is the beneficiary 
under three trust deeds recorded in Cass County on three 
parcels of real estate. The trust deed for parcel 1 was recorded 
on September 10, 1985, and the trust deed for parcel 2 was 
recorded on September 16. Each of those trust deeds on the two 
parcels was dated September 9 and secured the “payment of the 
debt to the Beneficiary evidenced by the Trustor’s noted [sic] of 
this same date in the principal sum of $115,000.00 together with 
interest . . . .” On January 31, 1986, Speedway filed its 
mortgage on parcel 1. The trust deed for parcel 3 was dated 
April 27, 1987, was recorded on April 29, and stated that the 
deed secured “payment of the debt to the Beneficiary evidenced 
by the Trustor’s note of this same date in the principal sum of 
$20,000.00 together with interest...” Donald Chadd obtained 
a judgment lien in the amount of $60,971 on June 12, 1987, 
against parcels 2 and 3. 

Each of the three recorded deeds of trust contained a 
provision concerning a trustee’s fee in the event of a trustee’s 
sale after the trustor’s default: “Trustee’s fees hereunder shall be 
deemed reasonable if they are the greater of either the actual 
costs incurred by the Trustee or 5% of the balance of the 
original amount secured hereby.” 

After the trustor’s default on payment of the notes secured by 
the deeds of trust, the three parcels were sold collectively to the 
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highest bidder for $145,000 at the trustee’s sale on June 24, 
1988. Hoppe, as trustee, delivered to Speedway and Chadd a 
“Trustee’s Disbursement Statement” reflecting distribution of 
the $145,000 realized from the sales under the deeds of trust. 
According to the trustee’s disbursement statement, the trustee’s 
fee for the sale of parcels 1 and 2 was $5,750, with sale costs of 
$129.25. The trustee’s fee for parcel 3 was $381.47, with costs of 
$68.20. Consequently, the trustee’s fees and costs for the sales 
were $6,328.92. Principal and interest due Cornhusker Bank, 
as beneficiary, regarding the debt secured by parcels 1 and 2 was 
$129,307.52. The principal and interest regarding the debt 
secured by parcel 3 was $7,629.47. Consequently, the total due 
on the indebtedness to Cornhusker Bank was $136,936.99. 
After deduction of the trustee’s fees, costs, and the 
indebtedness to the bank, there remained $1,734.09 for 
distribution to “Secondary Lien Holders,” which included 
Speedway and Chadd. At that point, the balance of the trustor’s 
mortgage-debt to Speedway was $84,750. 

Speedway filed its declaratory judgment action to determine 
“the rights of defendant, Ward F Hoppe, as trustee and the 
rights of [Speedway] and defendant, Donald Chadd” 
concerning the proceeds of the sale under the Nebraska Trust 
Deeds Act. Speedway also requested an accounting “as to all 
moneys and properties received and held by [the trustee] in 
connection with the discharge of his duties required pursuant to 
the Nebraska Trust Deeds Act” concerning the sale of the three 
parcels. 

Hoppe moved for summary judgment concerning the 
trustee’s fees and costs reflected in the trustee’s disbursement 
statement. The district court determined that the “beneficiary 
and the trustee had an agreement regarding the fees to be paid 
to the trustee for services as a trustee” concerning sales of the 
real estate described in the deeds of trust, and it further 
determined that the trustee’s fees of $5,750 for the sales of 
parcels | and 2 and $381.47 for parcel 3 “did not exceed 5% of 
the balance of the original amount secured by the three Trust 
Deeds.” In view of the fee arrangement between the trustee and 
beneficiary, the district court ruled that $6,328.92 was the 
amount due the trustee as the “fees actually incurred [that is] 
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those fees agreed upon between the trustee and beneficiary.” 
Consequently, the trustee’s fee and costs of $6,328.92, as a 
matter of law, was the correct amount due the trustee; hence, an 
accounting was unnecessary. The court then dismissed 
Speedway’s action. 


ASSIGNMENTS OF ERROR 

Speedway contends that the district court erroneously 
granted summary judgment to Hoppe because (1) § 76-1011 of 
the Nebraska Trust Deeds Act allows compensation to a trustee 
only for the “fees actually incurred,” that is, for the “trustee’s 
services necessary after the trustor’s default” and “not 
exceeding the amount provided in the trust deed,” and (2) the 
court refused to order an accounting by the trustee. 


NEBRASKA TRUST DEEDS ACT 

This appeal presents a question of first impression regarding 
a trustee’s fee allowable under § 76-1011 of the Nebraska Trust 
Deeds Act, which states: 

The trustee shall apply the proceeds of the trustee’s sale, 
first, to the costs and expenses of exercising the power of 
sale and of the sale, including the payment of the trustee’s 
fees actually incurred not to exceed the amount which may 
be provided for in the trust deed, second, to payment of 
the obligation secured by the trust deed, third, to the 
payment of junior trust deeds, mortgages, or other 
lienholders, and the balance, if any, to the person or 
persons legally entitled thereto. 

Hoppe contends that § 76-1011 contains no “mandate or 
prohibition regarding type, kind, quality, or quantity of fees 
that may be charged for acting as Trustee except as the same 
may be limited by the terms set forth in the Trust Deed.” Brief 
for appellee at 3-4. Hoppe then argues that because “there was a 
limitation set forth within the Trust Deed to five percent (5%) 
of the original amount secured by the Deed of Trust,” the 
amount of the fee “would have been for the first and second 
Trust Deeds, each $5,750.00; for the third Trust Deed, 
$1,000.00.” Brief for appellee at 4. In contrast, Speedway 
contends that an “actually incurred” fee must necessarily be 
calculated according to the trustee’s services actually rendered, 
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and, therefore, is unascertainable before completion of the 
trustee’s duties. Speedway argues that § 76-1011 imposes a limit 
on a trustee’s fees, namely, a trustee’s fee cannot “exceed the 
amount which may be provided for in the trust deed.” 

When asked to interpret a statute, an appellate court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense. A 
court has a duty to discover, if possible, legislative intent from 
the statute itself. NC+ Hybrids v. Growers Seed Assn., 219 
Neb. 296, 363 N.W.2d 362 (1985); Adkisson v. City of 
Columbus, 214 Neb. 129, 333 N.W.2d 661 (1983). “When 
statutory language is plain and unambiguous, no judicial 
interpretation is needed to ascertain the statute’s meaning so 
that, in the absence of a statutory indication to the contrary, 
words in astatute will be given their ordinary meaning.” State v. 
_Crowdell, 234 Neb. 469, 473-74, 451 N.W.2d 695, 699 (1990). 
Accord, Sports Courts of Omaha v. Meginnis, 242 Neb. 768, 
497 N.W.2d 38 (1993); Maack v. School Dist. of Lincoin, 241 
Neb. 847, 491 N.W.2d 341 (1992). “As a series or collection of 
statutes pertaining to a certain subject matter, statutory 
components of an act, which are in pari materia, may be 
conjunctively considered and construed to determine the intent 
of the Legislature so that different provisions of the act are 
consistent, harmonious, and sensible.” Wounded Shield v. 
’ Gunter, 225 Neb. 327, 333, 405 N.W.2d 9, 13 (1987). Accord, 
Maack y. School Dist. of Lincoln, supra; Indian Hills Comm. 
Ch. v. County Bd. of Equal., 226 Neb. 510, 412 N.W.2d 459 
(1987). 

[An appellate court], in construing a statute, looks to the 
objects to be accomplished, the evils and mischief sought 
to be remedied, or the purposes to be served, and places 
upon the statute a reasonable or liberal construction which 
will best effect its purpose rather than one which will 
defeat it. [Citation omitted.] Further, effect must be given, 
if possible, to all the several parts of a statute. No 
sentence, clause, or word should be rejected as 
meaningless or superfluous if it can be avoided. It is not 
within the province of this court to read meaning into a 
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statute that is not warranted by legislative language; 
neither is it within the province of the court to read 
anything plain, direct, and unambiguous out of astatute. 
NC+ Hybrids v. Growers Seed Assn., 219 Neb. at 299, 363 
N.W.2d at 365. 
In Blair Co. v. American Savings Co., 184 Neb. 557, 558-59, 
169 N. W.2d 292, 293-94 (1969), this court stated: 

The Nebraska Trust Deeds Act was enacted by the 1965 
Legislature. Laws 1965, c. 451, p. 1423. It authorizes the 
use of trust deeds to secure the performance of obligations 
and prescribes, generally, the procedures for their 
execution and enforcement. The act provides that a trust 
deed may confer a power of sale upon the trustee. In the 
event of a default, the trust property may be sold by the 
trustee to satisfy the obligation secured. The act also 
provides for the substitution of trustees, reinstatement 
after default, and the procedure for the sale and 
conveyance of the trust property by the trustee. 


The Nebraska Trust Deeds Act authorizes the use of a 
security device which was not available prior to its 
enactment. The act permits the use of an instrument which 
may be foreclosed by sale without the necessity of judicial 
proceedings. It authorizes and permits a method of 
financing which was not formerly available, since trust 
deeds have been considered to be subject to the same rules 
and restrictions as mortgages. 

Our first inquiry concerns the meaning of the phrase 
“actually incurred” as used in § 76-1011, since neither the 
statute nor any other part of the Nebraska Trust Deeds Act 
supplies a definition of “actually incurred.” However, “actual” 
is defined in Webster’s Third New International Dictionary, 
Unabridged 22 (1981) as “existing in act... : EXISTENT — 
contrasted with potential and possible . . . existing in fact or 
reality : really acted or acting or carried out — contrasted with 
ideal and hypothetical.” “Actually” means “in act or in fact : 
REALLY.” Id. 

Hoppe asserts that the deed of trust, as a contract between 
Cornhusker Bank and Hoppe, established the fee to be paid to 
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the trustee. According to Hoppe, inasmuch as the deed of trust 
stated the trustee’s fees would be deemed reasonable “ ‘if they 
[were] the greater of either the actual costs incurred by the 
Trustee or 5% of the balance of the original amount secured 
hereby,’ ” brief for appellee at 1, the predetermined trustee’s fee 
was “actually incurred” on completion of the trustee’s required 
duties. 

Section 76-1005 of the Nebraska Trust Deeds Act provides 
that “[a] power of sale may be conferred upon the trustee which 
the trustee may exercise and under which the trust property may 
be sold . . . after a breach of an obligation for which the trust 
property is conveyed as security... .” Under § 76-1011, the 
proceeds from the sale of the trust property apply “first, to the 
costs and expenses of exercising the power of sale and of the 
sale, including the payment of the trustee’s fees.” Based on the 
foregoing statutory provisions, a trustee’s fee is an expense 
engendered by the sale of real estate that is security under a trust 
deed. Although a trust deed may confer the power of sale, this 
authority for a sale is not activated without a trustor’s default 
on the secured obligation. Thus, a trustee’s services, as a basis 
for compensation related to a deed of trust, do not arise before 
a trustor’s default, and, indeed, will never materialize in the 
absence of a trustor’s default. Consequently, a trustee’s fee 
cannot be “actually incurred” before a trustor’s default and, 
therefore, cannot be ascertained at the time the deed of trust is 
signed. 

Considering the Nebraska Trust Deeds Act as a whole and 
giving the words of § 76-1011 their ordinary meaning, a fee 
“actually incurred” means a fee that is based on services 
rendered. Because the duty to perform services arises only on a 
trustor’s default, a trustee’s fees cannot be fixed at the time the 
trust deed is executed. Therefore, the contract between Hoppe 
and Cornhusker Bank could not establish the fee due Hoppe as 
trustee. 

We must also examine the language of § 76-1011 which 
provides that proceeds from a sale are applied to fees actually 
incurred “not to exceed the amount which may be provided for 
in the trust deed.” Hoppe argues that this language “implies 
that any fee which does not exceed that amount set forth in the 
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trust deed would be allowed.” Brief for appellee at 3. As we 
interpret § 76-1011, the statute clearly authorizes a contractual 
limit on a trustee’s fee. Nevertheless, a trustee’s fee is governed 
by § 76-1011 and must be “actually incurred.” 

A hypothetical example may illustrate the situation 
contemplated by the Nebraska Trust Deeds Act. Assume a deed 
of trust secures a promissory note in the original principal 
amount of $100,000. Under the deed of trust, a trustee has the 
power of sale in accordance with § 76-1005, but the deed 
provides that the trustee’s fee shall not exceed 5 percent of the 
original principal amount of the secured note. The trustor 
defaults, and the trustee, pursuant to the Nebraska Trust Deeds 
Act, sells the security. Assume further that the trustee’s services 
warrant a fee of $3,000 based on reasonable time and labor 
expended. This $3,000 fee is “actually incurred” under 
§ 76-1011, and, consequently, the trustee is entitled to receive 
payment of the $3,000 fee as a cost and expense of the trustee’s 
sale. However, in our illustration, if the trustee’s services 
warrant a fee of $6,000 based on reasonable time and labor 
expended, the limiting provision in the trust deed serves as a cap 
on the fee which the trustee may receive, and, for that reason, 
the trustee would be paid only $5,000, 5 percent of the original 
principal amount secured by the deed of trust. 

The trust deeds in this action stated that the trustee’s fees 
would be reasonable “if they [were] the greater of either the 
actual costs incurred by the Trustee or 5% of the balance of the 
original amount secured hereby.” In view of § 76-1011, the 
language of the trust deeds imposes a limit of 5 percent on the 
trustee’s fee for services actually rendered. We note that even if 
we were to accept the interpretation which Hoppe urges, Hoppe 
is still required to substantiate his services because a trustee 
would be required to show his or her actual services as the basis 
for a fee versus a percentage fee, to establish which is greater. 


SPEEDWAY’S REQUEST FOR AN ACCOUNTING 
Speedway requested, but the district court refused to order, 
an accounting regarding Hoppe’s actions as a trustee. 
“An action for accounting may, under one set of 
circumstances, find its remedy in an action at law and, 
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under another, find it within the jurisdiction of equity. 
Where . . . the intimate relationships of the parties are 
involved, an adequate remedy [is] available only within 
the equitable jurisdiction of the court.” 
American Sec. Servs. v. Vodra, 222 Neb. 480, 492, 385 N.W.2d 
73, 81 (1986) (quoting Philip G. Johnson & Co. v. Salmen, 211 
Neb. 123, 317 N. W.2d 900 (1982)). 
Generally, in order to be entitled to the equitable remedy 
of accounting, it is necessary to show a fiduciary or trust 
relationship between the parties, or a complicated series of 
accounts, making the remedy at law inadequate. 
[Citations omitted.] In an accounting action the burden is 
upon the plaintiff to establish his right to the accounting. 
American Sec. Servs. v. Vodra, 222 Neb. at 492, 385 N.W.2d at 
81. As stated by one author: 
The relations between the trustor and trustee under a 
deed of trust would seem to be the same as those between a 
mortgagor and mortgagee, that is, to be of a business 
character and not of a fiduciary nature. 


When one considers the relationship between the 
trustee under the trust deed and the creditors secured, the 
elements necessary for a true trust are present, namely, 
identified property held for others in a fiduciary relation. 

George G. Bogert, The Law of Trusts and Trustees § 29 at 
374-75 (rev. 2d ed. 1984), 

We hold that the Nebraska Trust Deeds Act results in a 
fiduciary relationship between the trustee and the creditors 
secured by a deed of trust. Also, under the provisions of 
§ 76-1011 of the act, atrustee has a duty to disburse proceeds to 
junior lienholders according to priority and, therefore, holds 
sale proceeds in trust for distribution to lienholders whose 
interests are junior to the interest of the beneficiary designated 
in the deed of trust. Therefore, Speedway, although not a party 
to the deed of trust, became a statutory beneficiary by virtue of 
Cornhusker Bank’s invocation of the Nebraska Trust Deeds 
Act. 

The evidence in this case established that proceeds from the 
trustee’s sale remain for distribution to junior lienholders after 
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sales proceeds were applied to the trustor’s debt to Cornhusker 
Bank. Therefore, in the case at hand, as a statutory beneficiary, 
Speedway became a beneficiary in fact when a surplus 
remained for distribution after application of the sales proceeds 
to the trustor’s debt owed to Cornhusker Bank. 
“The dealings of a trustee with the trust property are 
narrowly scrutinized by courts of equity. If impugned, 
they cannot stand unless characterized by the utmost good 
faith and candor. And the burden is upon the trustee to 
show their entire fairness.” Where the duty of the trustee 
or agent requires it, he must keep true, regular and 
accurate accounts of all his transactions, both of receipts 
and disbursements, and should render a full and complete 
statement, supported by proper vouchers. 
Red Bud Realty Company v. South, 96 Ark. 281, 299, 131 S.W. 
340, 348 (1910) (quoting McNeil v. Gates, 41 Ark. 264 (1883)). 
Accord A & P’s Hole-in-One, Inc. v. Moskop, 38 Ark. App. 
234, 832 S. W.2d 860 (1992). 

In the present case, Hoppe’s disbursement statement did not 
specify whether the trustee’s fee was based on the 5-percent 
provision in the deeds of trust or on services actually rendered. 
Thus, viewed in a most liberal and favorable light, the trustee’s 
disbursement statement submitted by Hoppe reflects printing 
costs incurred for the sales, but fails to supply any information 
concerning the truStee’s services performed, time expended, or 
the basis on which the trustee’s fees were computed. Therefore, 
Hoppe’s disbursement statement falls short of a full and 
complete accounting required from a fiduciary under the 
circumstances. Because the trustee’s disbursement statement 
does not suffice as an accounting, Speedway is entitled to an 
equitable accounting of Hoppe’s actions as trustee in 
connection with the exercise of the power of sale pursuant to the 
Nebraska Trust Deeds Act. 


SUMMARY JUDGMENT 
Summary judgment is proper only where there is “no 
genuine issue as to any material fact and... . the moving party is 
entitled to a judgment as a matter of law.” § 25-1332. “Upona 
motion for summary judgment the court examines the evidence 
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to discover if any real issue of fact exists.” Yankton Prod. Credit 
Assn. v. Larsen, 219 Neb. 610, 614, 365 N.W.2d 430, 433 
(1985). “In appellate review of a summary judgment, the court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence.” 
Union Pacific RR. Co. v. Kaiser Ag. Chem. Co., 229 Neb. 160, 
163, 425 N.W.2d 872, 875 (1988). Accord, Gottsch v. Bank of 
Stapleton, 235 Neb. 816, 458 N.W.2d 443 (1990); DeCamp v. 
Lewis, 231 Neb. 191, 435 N.W.2d 883 (1989). “ ‘ “A summary 
judgment is authorized only when the moving party is entitled 
to a judgment as a matter of law. If there is a genuine issue of 
fact to be determined, a summary judgment may not be 
properly entered.” ’ ” Yankton Prod. Credit Assn. v. Larsen, 
219 Neb. at 617, 365 N.W.2d at 434 (quoting Wolf v. Tastee 
Freez Corp. , 172 Neb. 430, 109 N.W.2d 733 (1961)). 

Since we have determined that Hoppe must render an 
accounting concerning fees actually incurred, see § 76-1011, a 
genuine issue of material fact remains regarding the time and 
labor involved in the sale of the trust property, the skill 
required, the responsibility assumed, the care and diligence 
exhibited, and the customary charges for similar services, as 
well as any other factors which might bear upon an appropriate 
trustee’s fee under the circumstances. Given these unresolved 
factual issues, the district court’s order granting summary 
judgment is incorrect. 

Therefore, the district court’s order granting summary 
judgment is reversed, and this cause is remanded for 
reinstatement of Speedway’s action and for further 
proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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SHANAHAN, J. 

This contract action between the Nebraska Public 
Employees Local No. 251 (Union) and the City of Omaha 
(City) concerns the contractual right of female jail detention 
technicians to bid for work shifts based on seniority under the 
Collective Bargaining Agreement (CBA) between the City and 
the Union. The district court found the City had violated the 
CBA, permanently enjoined the City from assigning work 
shifts based on its unilateral policy, and ordered that the work 
shifts for female detention technicians be rebid according to 
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provisions of the CBA. 


STANDARD OF REVIEW 
“An injunction is a remedy available through an equity 

action.” Chambers-Dobson, Inc. v. Squier, 238 Neb. 748, 750, 
472 N.W.2d 391, 395 (1991). Accord, K N Energy, Inc. v. Cities 
of Broken Bow et al., ante p. 113, 505 N.W.2d 102 (1993); 
Burton v, Annett, 215 Neb. 788, 341 N.W.2d 318 (1983). 

In an appeal of an equity action, an appellate court tries 

factual questions de novo on the record and reaches a 

conclusion independent of the findings of the trial court; 

provided, where credible evidence is in conflict on a 

material issue of fact, an appellate court considers and 

may give weight to the fact that the trial judge heard and 

observed the witnesses and accepted one version of the 

facts rather than another. 
Chambers-Dobson, Inc. v. Squier, 238 Neb. at 750, 472 
-N.W.2d at 395. Accord, In re Estate of Stephenson, 243 Neb. 
890, 503 N.W.2d 540 (1993); Gottsch v. Bank of Stapleton, 235 
Neb. 816, 458 N.W.2d 443 (1990); Hughes v. Enterprise 
Irrigation Dist., 226 Neb. 230, 410 N.W.2d 494 (1987). See Neb. 
Rev. Stat. § 25-1925 (Cum. Supp. 1992). 


BACKGROUND 
Since 1983, detention technicians | and Il working in the 
City’s jail facility have been classified as employees within the 
bargaining unit covered by the CBA between the Union and the 
City. The City’s jail facility houses both female and male 
detainees. The duties of detention technicians include booking 
and searching prisoners and observing prisoners in their cells. 
Since 1983, the CBA’s provisions for shift-bidding and 
seniority rights have not been modified by negotiations between 
the Union and the City. The CBA was admitted into evidence 
without objection and details how employees covered by the 
CBA select, or bid for, work shifts based on seniority. The CBA 
provides in relevant part: 
When the work day is divided into more than one shift on 
the first regularly scheduled working day in January of 
each year, the CITY shall post a notice designating the 
hours of shifts and the number of employees required for 
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each shift. Employees shall have fifteen days in which to 
submit their bids in writing to the Labor Relations Office 
for the shift they desire. Effective on the first regularly 
scheduled working day in February, employees shall be 
assigned said shifts on the basis of their bids by exercising 
their seniority right under Article 8, Section 1. 

The CBA further states that “[s]eniority is hereby defined as the 

employee’s length of continuous service in the bargaining unit 

except as otherwise provided herein.” 

Thomas Marfisi, director of labor relations for the City, 
testified that the CBA entitled classified employees to bid for 
shifts based on the employee’s seniority. He further testified 
that the language of the contract provided “no exceptions to 
that rule.” Marfisi also testified that while detention technicians 
were only a small percentage “of the group represented by that 
labor contract,” technicians were still “entitled to the benefit of 
that agreement.” 

John Foster, the Union’s vice president, testified that in 
January 1991, the City unilaterally adopted a policy limiting the 
shift-bidding rights of female detention technicians. The City’s 
new policy for bidding was expressed in a memorandum 
entitled ‘“Inter-Office Communication” which was dated 
January 25 and informed “All Detention Section Personnel” 
that 1991 watch schedules had been determined and detention 
technicians I could bid for days off based on seniority. The 
Union complained about the memo’s statement, “Note: Any 
schedule choice wich [sic] does not ensure at least one female 
Detention Technician is assigned to be on duty each day will not 
be an available choice.” 

The City based its policy on Neb. Rev. Stat. § 47-111 
(Reissue 1988) and the “Nebraska Jail Standards Regulations” 
promulgated pursuant to the statute. See Standards for Jail 
Facilities, 81 Neb. Admin. Code, ch. 2, § 003.02A (1984). 
Section 47-111 and its accompanying regulation require that 
every county jail have a “matron” on duty 24 hours a day to 
supervise female prisoners. 

In January 1991, the staff for the City’s jail consisted of six 
female and nine male detention technicians I and four female 
and one male detention technicians II. Therefore, the City’s jail 
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had a staff of 20 detention technicians I and II, 10 of whom 
were females. 

Detention manager Frederick Power, when asked whether 
the City required a particular classification of a female 
detention technician to satisfy its policy, answered that the 
interoffice policy memo was “addressed to Detention 
Technicians I to insure that one—that one of those would 
always be available.” According to Power, the policy required 
that a female detention technician I always be on duty even if a 
female detention technician II was available and even though 
having a female detention technician II on duty would satisfy 
the requirements of the Nebraska Jail Standards Regulations. 

In January 1991, Brenda Rocha, a detention technician | 
with adequate seniority, bid on the C shift, from 3 to 11 p.m. 
However, the City assigned Rocha to work the B shift, from 7 
a.m. to3 p.m. 

The Union filed suit on January 31, 1991, and requested 
‘injunctive relief against the City’s policy affecting employees’ 
rights under the CBA. The City filed no answer in the lawsuit. 
During trial, the City presented evidence that the CBA had 
remained essentially the same from 1983 until the Union 
brought suit. After a hearing on the Union’s request for 
temporary and permanent injunctive relief, the district court - 
found the City’s policy violated the CBA and resulted in a denial 
of bargaining unit employees’ contractual rights. The district 
court permanently enjoined the City from assigning work shifts 
on the basis of its policy and ordered the City to have the work 
shifts rebid and assigned according to the CBA’s provisions. 


ASSIGNMENTS OF ERROR 

As its first assignment of error, the City contends that the 
district court erred in determining that the CBA applied to the 
detention technicians at the City’s jail facility. In its second, 
third, and fourth assignments of error, the City maintains the 
district court erred in not finding a conflict between the City’s 
obligations under the CBA and its duty to abide by § 47-111 
and the Nebraska Jail Standards Regulations. In essence, the 
City argues that compliance with the CBA’s provisions on 
shift-bidding and state law requiring that female jail guards be 
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on duty 24 hours a day is impossible and that state law 
supersedes the CBA adopted as a City ordinance. In its fifth 
assignment of error, the City asserts that the district court erred 
in not dismissing the action because of the statute of limitations 
or laches. 


AFFIRMATIVE DEFENSES 

As one of the statutory provisions for pleadings in civil cases, 
Neb. Rev. Stat. § 25-811 (Reissue 1989) provides that “[t]he 
answer shall contain (1) a general or specific denial of each 
material allegation of the petition controverted by the 
defendant; and (2) a statement of any new matter constituting a 
defense, counterclaim or setoff, in ordinary and concise 
language, and without repetition.” Neb. Rev. Stat. § 25-812 
(Reissue 1989) authorizes a defendant to plead an affirmative 
defense. “An affirmative defense raises new matter which, 
assuming the allegations in the petition to be true, constitutes a 
defense to the merits of a claim asserted in the petition.” Hogan 
v. State Farm Auto. Ins. Co., 607 So. 2d 747, 751 (La. App. 
1992). “The essence of affirmative defenses is to concede that 
while the plaintiff otherwise may have a good cause of action, 
the cause of action no longer exists because some statute or rule 
permits defendant to avoid liability for the acts alleged.” Brown 
’ vy, Ehlert, 250 Mont. 140, 146, 841 P.2d 510, 514 (1992). “An 
affirmative defense generally admits the matters alleged in a 
complaint but brings up some other reason why the plaintiff has 
no right to recovery. It thus introduces arguments not raised by 
a simple denial.” Van Schouwen v. Connaught Corp., 782 F. 
Supp. 1240, 1246(N.D. Ill. 1991). 

An affirmative defense must be pleaded to be considered in 
the trial court and on appeal. See, Lease Northwest v. Davis, 
224 Neb. 617, 400 N.W.2d 220 (1987); Kansas-Nebraska Nat. 
Gas Co., Inc. v. Hawkeye-Security Ins. Co., 195 Neb. 658, 240 
N.W.2d 28 (1976). An affirmative defense not raised or litigated 
in the trial court cannot be urged for the first time on appeal. 
See Guaranteed Foods y. Rison, 207 Neb. 400, 299 N. W.2d 507 
(1980). See, also, Lease Northwest yv. Davis, supra; 
Kansas-Nebraska Nat. Gas Co., Inc. v. Hawkeye-Security Ins. 
Co., supra. 
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The rationale for requiring the defendant to plead a 
specific defense is to set forth the defense so that the 
plaintiff may be advised of the exact defense he or she will 
be required to meet and the trial court may be informed as 
to the exact issues to be determined. 
Plock v. Crossroads Joint Venture, 239 Neb. 211, 226-227, 475 
N.W.2d 105, 116 (1991). Accord Timmerman v. Hertz, 195 
Neb. 237, 238 N.W.2d 220 (1976). “The burden of both | 
pleading and proving affirmative defenses is upon the 
defendants, and when they fail to do so they cannot recover 
upon mere argument alone.” First Nat. Bank v. Benedict 
Consol. Indus. , 224 Neb. 860, 865, 402 N. W.2d 259, 262 (1987). 
See, also, Center Bank v. Mid-Continent Meats, Inc., 194Neb. 
665, 234 N.W.2d 902 (1975). 

“{MJatters which seek to avoid a valid contract are 
affirmative defenses.” Lease Northwest v. Davis, 224 Neb. at 
623, 400 N.W.2d at 224 (citing Honey v. Barnes Hosp., 708 
S.W.2d 686 (Mo. App. 1986)). “An affirmative defense must be 
pleaded in a contract action, and a general denial is not 
sufficient to raise any affirmative defense.” Church of the Holy 
Spirit v. Bevco, Inc., 215 Neb. 299, 310, 338 N.W.2d 601, 607 
(1983). “{I]f a petition, on its face, does not disclose that an 
action is barred by a statute of limitations, a defendant must 
plead the statute of limitations as an affirmative defense and 
has the burden to prove that affirmative defense.” Broekemeier 
Ford v. Clatanoff, 240 Neb. 265, 272, 481 N.W.2d 416, 421 
(1992). Accord, L.J. Vontz Constr. Co. v. Department of 
Roads, 232 Neb. 241, 440 N.W.2d 664 (1989); Vielehr v. 
Malone, 158 Neb. 436, 63 N. W.2d 497 (1954). Laches is also an 
affirmative defense. See, National Wildlife Federation v. 
Burford, 835 F.2d 305 (D.C. Cir. 1987), reh’g denied 844 F.2d 
889 (D.C. Cir. 1988); Cieszko v. Clark, 92 N.C. App. 290, 374 
S.E.2d 456 (1988). 

The City does not dispute that in 1991, when the labor 
disagreement arose, detention technicians at the City’s jail 
facility were covered by the CBA. However, the City now 
attempts to excuse its nonperformance of the CBA by asserting 
impossibility of performance. In that posture, the City is 
attempting to use an affirmative defense which was not raised 
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at the trial level. See Lease Northwest v. Davis, supra. Also, the 
City urges us to consider the defenses of the statute of 
limitations and laches for reversal of the district court’s 
decision. The statute of limitations for commencement of an 
action for breach of contract is 5 years. See Neb. Rev. Stat. 
§ 25-205 (Reissue 1989). We note that the Union’s petition 
alleged that the City adopted a unilateral policy in January 1991 
concerning a bidding procedure which was not authorized by 
the CBA. If somehow the 5-year statute of limitations or laches 
afforded the City a defense to the Union’s action, the City was 
required to plead the statute of limitations and laches as 
affirmative defenses. Because the City has failed to file an 
answer and affirmatively plead the defenses of impossibility of 
performance, the statute of limitations, and laches, we will not 
consider any of the City’s assignments of error based on those 
affirmative defenses which were not raised in the trial court. 
Therefore, the City’s assignments of error, based on affirmative 
defenses, are rejected under the circumstances. 

From our de novo review on the record, we reach the same 
factual conclusion as that reached by the trial court: The CBA’s 
existence and validity are undeniable and, for that matter, 
appear to have been admitted by the City in the course of trial 
and in this appeal, as reflected by the City’s statement that the 
CBA “remained essentially the same from 1983 through the 
date of these proceedings in 1991.” Brief for appellant at 5. 
Also, we find, as did the district court, that the City has 
breached its contractual duty under the valid bargaining 
agreement with the Union when the City denied Rocha her right 
to shift-bidding based on her seniority as a detention 
technician. The City’s failure to raise any affirmative defense in 
its answer leaves no excuse for the City’s failure to perform the 
collective bargaining agreement. Consequently, we affirm the 
district court’s judgment ordering that the detention 
technicians’ jobs be rebid and assigned in conformity with the 
CBA and permanently enjoining the City from assigning work 
shifts under its unilateral policy in violation of the collective 
bargaining agreement concerning shift-bidding based on 
seniority. 
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ATTORNEY FEE 

The Union requests an attorney fee and costs as the result of 
our affirmance of the district court’s judgment. The Union 
contends that allowance of an attorney fee in this appeal is 
proper because the City’s appeal is frivolous. 

“In Nebraska, the general rule is that an attorney fee may be 
recovered only when authorized by statute, or when a 
recognized and accepted uniform course of procedure allows 
recovery of an attorney fee.” Chambers-Dobson, Inc. v. 
Squier, 238 Neb. 748, 765, 472 N.W.2d 391, 402 (1991). In 
Lutheran Medical Center v. City of Omaha, 229 Neb. 802, 810, 
429 N.W.2d 347, 352 (1988), we said: 

Neb. Rev. Stat. § 25-824(2) . . . authorizes and requires 
that the court in which an action is commenced or an 
appellate court “shall award as part of its judgment and in 
addition to any other costs otherwise assessed reasonable 
attorney’s fees and court costs against any attorney or 
party who has brought or defended a civil action that 
alleges a claim or defense which a court determines is 
frivolous or made in bad faith.” 
Neb. Rev. Stat. § 25-824(5) (Reissue 1989) provides that “[njo 
attorney’s fees or costs shall be assessed if a claim or defense 
was asserted by an attorney or party in a good faith attempt to 
establish a new theory of law in this state... .” 

In determining the amount of a cost or an attorney’s fee 
award pursuant to subsection (2) of section 25-824, the 
court shall exercise its sound discretion. When granting an 
award of costs and attorney’s fees, the court shall 
specifically set forth the reasons for such award and shall, 
in determining whether to assess attorney’s fees and costs 
and the amount to be assessed against offending attorneys 
and parties, consider the following factors, including, but 
not limited to: {the statute continues listing a number of 
factors for the court to consider]. 

Neb. Rev. Stat. § 25-824.01 (Reissue 1989). 

In Lutheran Medical Center vy. City of Omaha, 229 Neb. at 
814, 429 N.W.2d at 354, we defined “frivolous” as “a legal 
position wholly without merit, that is, without rational 
argument based on law and evidence to support a litigant’s 
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position in the lawsuit.” Accord, Sports Courts of Omaha v. 
Meginnis, 242 Neb. 768, 497 N.W.2d 38 (1993); Shanks v. 
Johnson Abstract & Title, 225 Neb. 649, 407 N.W.2d 743 
(1987). A “frivolous” legal position “connotes an improper 
motive or a legal position so wholly without merit as to be 
ridiculous.” Behrens v. American Stores Packing Co. , 236 Neb. 
279, 288, 460 N.W.2d 671, 677 (1990). See, Peterson v. Don 
Peterson & Assoc. Ins. Agency, 234 Neb. 651, 452 N.W.2d 517 
(1990); Lutheran Medical Center v. City of Omaha, supra. 
“Any doubt whether a legal position is frivolous or taken in bad 
faith should be resolved in favor of the one whose legal position 
is in question.” Sports Courts of Omaha v. Meginnis, 242 Neb. 
at 777, 497 N.W.2d at 44. 

Here, even if we were to give the City the benefit of a general 
denial which was never pled, inasmuch as the City failed to file 
an answer in the trial court, nevertheless, the fact remains that 
the CBA is conclusively established and even admitted by the 
City without any pleaded excuse or justification for nonper- 
formance. Since the City is without rational argument based on 
law to support its position, see Lutheran Medical Center v. City 
of Omaha, supra, the City’s appeal is frivolous. For that 
reason, the Union is entitled to have an attorney fee assessed as 
a part of the costs recoverable from the City. 

However, the Union has yet to comply with Neb. Ct. R. of 
Prac. 9F (rev. 1992), which requires a party claiming an 
attorney fee to file a motion for allowance of a fee and to file a 
supporting affidavit which justifies the amount of the fee 
requested for services in an appellate court. 

The Union asks us to “remand” this cause to the district 
court for a determination of an attorney fee for legal services in 
the district court proceedings. The record does not disclose that 
the district court has made any determination regarding an 
attorney fee. Therefore, this appeal presents nothing for us to 
review concerning an attorney fee allowable in the district 
court. Of course, after issuance of the mandate in this 
proceeding, the Union may ask the district court to consider 
allowance of an attorney fee. In light of our decision and 
§ 25-824 concerning allowance of an attorney fee, the district 
court, after issuance of the mandate in this cause and on 
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appropriate request, may consider whether an attorney fee 
should be awarded to the Union’s lawyer for services in the 


district court. 
AFFIRMED. 


RICHARD WOLFE AND PaTSy WOLFE, HUSBAND AND WIFE, 
APPELLEES, V. BOBBY ABRAHAM, M.D., AND SURGICAL ARTS, 
P.C., APPELLANTS. 

506 N.W.2d 692 


Filed October 15,1993. No.S-91-728. 


1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision wil! be upheld in the absence of 
an abuse of that discretion. 

2. Verdicts: Appeal and Error. Where a party has sustained the burden and expense 
of trial and has succeeded in securing a verdict on the facts in issue, that party 
has the right to keep the benefit of the verdict unless there is prejudicial error in 
the proceedings by which it was secured. 

3. Motions for New Trial: Appeal and Error. A motion for new trial is to be granted 
only when error prejudicial to the rights of the unsuccessful party has occurred. 

4. Motions for New Trial. A motion for new trial is to be entertained with 
reluctance and granted with caution, because of the manifest injustice in 
allowing a party to allege that which may be the consequence of its own neglect 
in order to defeat an adverse verdict, and, further, to prevent fraud and 
imposition which defeated parties may be tempted to practice to escape the 
consequences of an adverse verdict. 


5. . The discretion of a trial court in ruling on a motion for new trial is only 
the power to apply the statutes and legal principles to all facts of the case; a new 
trial may be granted only where legal cause exists. 

6. . A trial court may not grant a new trial merely because it would reach a 


different result than did the jury. 

7. Trial: Juries. Appeals to local sentiment in closing arguments are highly 
improper and are not to be countenanced; cases are to be argued on their facts 
without playing toa jury’s prejudice. 

8. Trial: Waiver: Appeal and Error. One may not waive an error, gamble on a 
favorable verdict, and, upon obtaining an unfavorable result, assert the 
previously waived error. : 

9. Trial: Appeal and Error. In order to preserve, as a ground of appeal, an 
opponent's misconduct during closing argument, the aggrieved party must have 
objected to the improper remarks no Jater than at the conclusion of the 
argument. 
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10. Motions for Mistrial: Time. An aggrieved party wishing a mistrial because of an 
opponent’s misconduct during argument is required to move for such before the 
cause is submitted. 

11. Motions for New Trial: Evidence: Proof. In order to warrant the granting of a 
new trial because of newly discovered evidence, the movant must establish that 
the evidence at issue could not have been discovered through the exercise of 
reasonable diligence by either the litigant or counsel, that the evidence is not 
merely cumulative, and that the evidence is competent, relevant, and material 
and of such a character as to reasonably justify a belief that its admission would 
bring about a different result if a new trial were granted. 

Appeal from the District Court for Red Willow County: 

STEPHEN ILLINGWORTH, Judge. Reversed and remanded with 

direction. 


Stephen W. Kay, of Kay & Kay, for appellants. 


James J. Paloucek and Royce E. Norman, of Kelley, 
Scritsmier & Byrne, P.C., for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


CAPORALE, J. 
I. STATEMENT OF CASE 

This is a case of alleged medical malpractice in which a 
verdict was returned in favor of the defendants-appellants, 
Bobby Abraham, M.D., and Surgical Arts, PC. The district 
court thereafter sustained the motion for new trial filed by the 
plaintiff-appellee patient, Richard Wolfe, and his wife, the 
plaintiff-appellee Patsy Wolfe. The defendants challenge that 
ruling by asserting that the district court erred in determining 
that a new trial was required because of (1) the defendants’ 
improper closing argument and (2) the existence of newly 
discovered evidence. We reverse, and remand with direction. 


I]. SCOPE OF REVIEW 
Our scope of review is defined by the rule that a motion for 
new trial is addressed to the discretion of the trial court, whose 
decision will be upheld in the absence of an abuse of that 
discretion. Loving v. Baker’s Supermarkets, 238 Neb 727, 472 
N.W.2d 695 (1991); Kumar v. Douglas County, 234 Neb. 511, 
452 N.W.2d 21 (1990). , 
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It is well established, however, that where a party has 
sustained the burden and expense of trial and has succeeded in 
securing a verdict on the facts in issue, that party has the right to 
keep the benefit of the verdict unless there is prejudicial error in 
the proceedings by which it was secured. Thus, a motion for 
new trial is to be granted only when error prejudicial to the 
rights of the unsuccessful party has occurred. Kumar v. 
Douglas County, supra; Bentz v. Nebraska PP. Dist., 211 Neb. 
844, 320 N.W.2d 763 (1982); Bodzek v. Callahan, 211 Neb. 600, 
319 N.W.2d 721 (1982); Law v. Gilmore, 171 Neb. 112, 105 
N.W.2d 595 (1960). We have also observed that a motion for 
new trial is to be entertained with reluctance and granted with 
caution, because of the manifest injustice in allowing a party to 
allege that which may be the consequence of its own neglect in 
order to defeat an adverse verdict, and, further, to prevent 
fraud and imposition which defeated parties may be tempted to 
practice to escape the consequences of an adverse verdict. [pock 
v. Union Ins. Co. , 242 Neb. 448, 495 N.W.2d 905 (1993); Fisher 
Corp. v. Consolidated Freightways, 230 Neb. 832, 434 N.W.2d 
17 (1989); Gruenewald v. Waara, 229 Neb. 619, 428 N.W.2d 210 
(1988); Smith v. Erftmier, 210 Neb. 486, 315 N.W.2d 445 
(1982). 

Consequently, the discretion of a trial court in ruling on a 
motion for new trial is only the power to apply the statutes and 
legal principles to all facts of the case; a new trial may be 
granted only where legal cause exists. A trial court may not 
grant a new trial merely because it would reach a different result 
than did the jury. Bentz v. Nebraska PP. Dist., supra. 


Hl. FACTS 

The patient saw John L. Batty, M.D., because of upper 
abdominal pain. Batty suggested a gastroscopy, a procedure 
whereby a flexible tube with a light source is inserted through 
the mouth into the stomach, allowing the examiner to look for 
ulcers or other abnormalities. Batty then contacted Abraham, a 
solo practitioner practicing under the corporate name Surgical 
Arts, P.C., who attempted to perform the procedure at a 
hospital in McCook, Nebraska, where Abraham was the chief 
of surgery. 
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During the attempt, Abraham, over a period of 
approximately 20 minutes, administered 65 milligrams of 
Valium in four doses. Despite administration of the drug, the 
patient did not get sleepy as was expected, and he pushed the 
tube away with his hand whenever Abraham attempted to 
insert it into the patient’s mouth. Abraham terminated the 
attempt sometime after 9:20 a.m., and a nurse then took the 
patient to the recovery room for observation. She released him 
to his wife at 11:30 a.m. 

According to the wife, when the patient was brought to her, 
he was ashen gray and he did not look at her, but just stared 
straight ahead. Moreover, he could neither step up onto the 
curb nor get into the vehicle which was waiting for him outside 
the hospital without her help. 

In reply to the plaintiffs’ interrogatories, Abraham stated 
that the patient did not sustain any neurological or psycho- 
logical damage on the day of the attempted procedure, but 
Abraham believed that the patient had some preexisting 
abnormalities. 

The evidence at trial is irreconcilably in conflict. On the one 
hand, there is expert testimony from Colorado physicians that 
Abraham administered an excessive amount of Valium and that 
as a result, the patient suffered brain damage. There is also lay 
testimony that since the attempted procedure, the patient has 
experienced a reduction of intellectual capacity and physical 
ability. In addition, the plaintiffs established that physicians 
refer for guidance in administering drugs to a publication 
known as the Physicians’ Desk Reference, which states that 10 
milligrams of Valium or less are generally adequate and that up 
to 20 milligrams may be given. On the other hand, there is 
expert testimony from Nebraska physicians that in adminis- 
tering the amount of Valium he did, Abraham met the 
appropriate standard of care or skill, and, further, that the 
patient suffered no undesirable effects as a result of the 
attempted gastroscopy. 

In the course of their closing argument, the defendants told 
the jury: 

{W]hat you have here, you have a couple of plaintiffs who 
are coming in here and saying that your local hospital and 
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a former local doctor violated the standard of care in the 
treatment of [the patient]. And that’s going to be one of 
the decisions that you’re going to have to make up your 
mind on. 


And that’s all they have. Two doctors from Colorado. 
They didn’t come up with anybody from around here, did 
they? They didn’t come up with anybody from Nebraska. 
They have to go to Denver to get two doctors, and they 
have one that testifies to the standard of care and the other 
one testifies as to causation. 

And I don’t want to give you the idea that I’m belittling 
these doctors or anything like that. But if you think — 
[plaintiffs’ counsel] stands up and tells you about that 
PDR, this drug book, and 65 milligrams. If this was so 
horrible, don’t you think that he could have got some 
doctors in this area or around this area, in Nebraska, that 


could come in here and say . . . Abraham was wrong in 
giving 65 milligrams of Valium; ... Abraham caused this 
problem, that this brain injury — alleged brain injury was 
caused by the Valium? 


And you know why he didn’t bring somebody in? He 
couldn’t find one. He had to go to Denver and get 
somebody that charged $300 an hour — you heard that, 
$300 an hour — that sat here | don’t know how long, but 
practically a whole full day. You saw that. $300 an hour, to 
tell you that your local hospital, who I think has an 


excellent reputation, and .. . Abraham, who’s a board 
certified surgeon, who has an excellent reputation, is 
negligent. 


The defendants also reminded the jury that the expert 
witnesses testifying on their behalf were from Nebraska. As to 
the defendants’ expert who had recently left McCook to 
practice in Kearney, the defendants said: “1 don’t know if any 
of you know him, I don’t know if any of you went to him when 
he was here, but I can tell you this: You lost a real fine man, a 
real intelligent doctor.” 

Near the end of their argument, the defendants urged: 
“[SJend a message, send a message that these people cannot 
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come into Red Willow County in this type of a situation, on the 
evidence they presented in this case, and [attack] your local 
hospital and [attack} your local doctor, on this kind of 
evidence.” The plaintiffs did not object to the comments made 
by the defendants, nor did they move for a mistrial. 

With respect to their claim that there is newly discovered 
evidence, the plaintiffs, in support of their motion for new trial, 
submitted an affidavit in which the wife attested that after the 
verdict had been returned, Abraham told her that he believed 
the patient “had slight problems before” the attempted 
- procedure, that the procedure had “pushed him over the edge,” 
and that he had earlier told the administrator of the hospital 
that he “hoped the jury would return a verdict for the 
plaintiffs.” 

Although Abraham admits having a conversation with the 
wife and further declares that he said “six years had gone by 
from the time [he] saw [the patient] and very valuable time had 
been lost,” he denies making the statements she attributes to 
him. 


IV. ANALYSIS 
With those pertinent facts in mind, we turn to the 
defendants’ assignments of error. 


1. CLAIM OF IMPROPER CLOSING ARGUMENT 

In the first of these, the defendants urge that the district 
court mistakenly ruled that the defendants’ closing argument 
improperly exploited the jury’s bias in favor of local physicians 
and was so prejudicial that the plaintiffs’ failure to object to the 
argument should beexcused. 

We agree with the plaintiffs’ position that appeals to local 
sentiment in closing arguments are highly improper and are not 
to be countenanced; cases are to be argued on their facts 
without playing to a jury’s prejudice. Pederson v. Dumouchel, 
72 Wash. 2d 73, 431 P.2d 973 (1967). And it is true, as the 
plaintiffs note, that some jurisdictions suggest that in extreme 
situations in which the sinister effects of grossly improper 
remarks cannot be corrected by either retraction or rebuke by 
the trial court, the failure to object is excused. E.g., Standard 
Fire Ins. Co. v. Reese, 584 S8.W.2d 835 (Tex. 1979); Pederson v. 
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Dumouchel, supra; Nelson v. Martinson, 52 Wash. 2d 684, 328 
P.2d 703 (1958); Colquett v. Williams, 264 Ala. 214, 86 So. 2d 
381 (1956); Hilliard v. A.H. Robins Co., 148 Cal. App. 3d 374, 
196 Cal. Rptr. 117 (1983); Terracina v. Castelli, 80 Ill. App. 3d 
475, 400 N.E.2d 27 (1979); Carlton v. Johns, 194 So. 2d 670 
(Fla. App. 1967); Griffith v. Casteel, 313 S.W.2d 149 (Tex. Civ. 
App. 1958). 

However, in this jurisdiction the controlling principle is that 
one may not waive an error, gamble on a favorable verdict, and, 
upon obtaining an unfavorable result, assert the previously 
waived error. Fisher Corp. v. Consolidated Freightways, 230 
Neb. 832, 434 N.W.2d 17 (1989). Accordingly, we have 
consistently held that in order to preserve, as a ground of 
appeal, an opponent’s misconduct during closing argument, the 
aggrieved party must have objected to the improper remarks no 
later than at the conclusion of the argument. Marple v. Sears, 
Roebuck & Co., ante p. 274, 505 N.W.2d 715 (1993); 
Sandomierski v. Fixemer, 163 Neb. 716, 81 N.W.2d 142 (1957), 
superseded on other grounds, Kennedy v. Kennedy, 221 Neb. 
724, 380 N.W.2d 300 (1986). 

Plaintiffs’ suggestion that we have heretofore carved out 
exceptions to the foregoing rule is unfounded. While it is true 
that in Patterson v. Swarr, May, Smith & Anderson, 238 Neb. 
911, 473 N.W.2d 94 (1991), the trial court, in overruling a 
motion for mistrial because of an improper argument, stated 
that the issue could be raised postverdict, we held only that an 
antecedent objection to an improper argument is not required 
in order to move for a mistrial on that ground. The motion for 
mistrial in State v. Archbold, 217 Neb. 345, 350 N.W.2d 500 
(1984), related not to an improper argument, but to the 
adduction of evidence; in that context, we ruled that as a 
mistrial motion could not be used as a substitute for a timely 
objection to the evidence, a mistrial could not be sought for the 
improper receipt of evidence to which no prior objection had 
been made. Hall v. Rice, 117 Neb. 813, 223 N.W. 4(1929), holds 
only that when an objection has been sustained to an improper 
remark made during the course of the opening statement, the 
objection need not be repeated to a like comment made during 
the closing argument. 
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In point of fact, we do not permit a party to gamble on a 
favorable result and later complain of a waived error even 
where the misconduct spews from the mouth of the trial judge. 
Pitt v. Checker Cab Co., 217 Neb. 600, 350 N.W.2d 507 (1984). 

It also is to be noted that an aggrieved party wishing a 
mistrial because of an opponent’s misconduct during argument 
is now required to move for such before the cause is submitted; 
at the time of the trial at hand, however, such a motion could 
have been made at anytime before the verdict was returned. See 
Harmon Cable Communications v. Scope Cable Television, 
237 Neb. 871, 468 N.W.2d 350 (1991). 


2. CLAIMOF NEWLY DISCOVERED EVIDENCE 

In the second assignment of error, the defendants argue that 
the district court incorrectly concluded that there exists newly 
discovered evidence which requires a new trial. 

The plaintiffs, on the other hand, argue that Abraham’s 
postverdict statements to the wife establish that he held an 
opinion favorable to the plaintiffs, but that they were unable to 
discover that fact because of Abraham’s denial in answer to 
their interrogatories of any neurological or psychological 
damage on the day of the attempted procedure and his refusal 
to answer, when being deposed, whether the patient then 
demonstrated a neurological deficit. 

It is appropriate to recall at this point that in order to warrant 
the granting of a new trial because of newly discovered 
evidence, the movant must establish that the evidence at issue 
could not have been discovered through the exercise of 
reasonable diligence by either the litigant or counsel, that the 
evidence is not merely cumulative, and that the evidence is 
competent, relevant, and material and of such a character as to 
reasonably justify a belief that its admission would bring about 
a different result if a new trial were granted. See, Ipock v. 
Union Ins. Co., 242 Neb. 448, 495 N.W.2d 905 (1993); Federal 
Dep. Ins. Corp. v. Swanson, 231 Neb. 148, 435 N.W.2d 659 
(1989), overruled on other grounds, Eccleston v. Chait, 241 
Neb. 961, 492 N. W.2d 860 (1992). 

The plaintiffs suggest that Abraham's observation that 6 
years have passed since he last saw the patient and that as a 
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result valuable time has been lost somehow establishes an 
admission of negligence on Abraham’s part. The notion is 
untenable. If the statement means anything, it is nothing more 
than a recognition that the patient’s condition, whatever it is, is 
now of long standing. 

Neither do the statements the wife ascribes to Abraham 
provide a basis for depriving the defendants of the benefit of 
the verdict. Whatever Abraham’s alleged remark that he hoped 
a verdict would be returned for the plaintiffs may have been 
intended to convey, it does not rise to the level of a postverdict 
admission of preverdict negligence. See Tamper v. Schaper, 748 
S.W.2d 183 (Mo. App. 1988) (as statements in malpractice 
action did not clearly constitute admission, trial court did not 
abuse discretion in refusing to receive into evidence physician’s 
statements he personally liked claimant and did not care if she 
got money). 

While it is true that the other comment attributed to 
Abraham, that the administration of the Valium pushed the 
patient’s preexisting neurological and psychological abnor- 
malities over the edge, can be understood to contradict 
Abraham’s answer to the plaintiffs’ pretrial interrogatories that 
the patient sustained no damage on the day of the attempted 
procedure and is, to that extent, new information, it nonethe- 
less does not constitute an admission that in Abraham’s 
opinion, the amount of Valium he administered violated the 
requisite standard of care. In the absence of such an admission, 
the statement that the Valium pushed the patient over the edge 
has no legal relevance. See, Sutton v. Calhoun, 593 F.2d 127 
(10th Cir. 1979) (trial court properly refused to instruct that 
surgeon’s statement he had made mistake in cutting duct was 
admission of negligence); Phillips v. Powell, 210 Cal. 39, 290 P. 
441 (1930) (physician’s statements that it was his fault in using 
particular knife during surgical operation and that he had a 
slight accident and had broken a knife in the operation, but in 
spite of bungling job thought boy was going to pull through, 
and his failure to reply to mother’s statements that she felt boy’s 
injuries were fault of physicians held not to constitute 
admissions that physicians did not possess and use requisite 
degree of skill); Donahoo v. Lovas, 105 Cal. App. 705, 288 P. 
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698 (1930) (admission that alcoho! should not have been 
injected held to be expression based on results of injection and 
of no value in showing whether ordinary skill used); Markart v. 
Zeimer, 67 Cal. App. 363, 227 P. 683 (1924) (physician’s 
statements that “misoperation” and “wrong operation” 
resulted in further injury held to be admission that operation 
was not properly performed, but not sufficient to establish 
liability, as did not admit negligence); Smith v. Karen S. Reisig, 
M.D., Inc., 686 P.2d 285 (Okla. 1984) (physician’s character- 
ization of injury in medical records as “inadvertent injury of 
bladder” merely described result and was not admission that 
care was substandard). 


V. JUDGMENT 
For the foregoing reasons, the district court abused its 
discretion in granting a new trial. We thus reverse the district 
court’s judgment and remand the cause with the direction that 
the district court enter judgment in accordance with the verdict. 
REVERSED AND REMANDED WITH DIRECTION. 


GABLES CVF, INC., APPELLANT, V. BAHR, VERMEER & HAECKER 
ARCHITECT, LTD., ET AL., APPELLEES. 
506 N.W.2d 706 


Filed October 15,1993. No. S-91-758. 


1. Summary Judgment. A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record disclose that 
there is no genuine issue as to any material fact or as to the ultimate inferences to 
be drawn therefrom and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Appeal and Error. In reviewing an order sustaining a 
motion for summary judgment, an appellate court views the evidence in a light 
most favorable to the party opposing the motion and gives that party the benefit 
of all reasonable inferences that may be deduced from the evidence. 

3. Contracts: Architects. An architect’s duties are determined by the contract for 
the architect’s employment. 

. [Implicit in every contract for architectural services is the duty of 

the architect to exercise skill and care which are commensurate with 

requirements of the profession. 
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5. Contracts. If the contents of adocument are not ambiguous, the document is not 
subject to interpretation and will be enforced according toits terms. 

6. Contracts: Appeal and Error. Whether a document is ambiguous is a question of 
law, and an appellate court considering such a question is obligated to reach a 
conclusion independent of the tria! court’s decision. 

7. Contracts: Words and Phrases. Ambiguity exists in an instrument when a word, 
phrase, or provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings. 

8. Contracts: Intent. When a document is ambiguous, it is for the trier of fact to 
determine the intent of the parties from all the facts and circumstances. 

9. Partnerships: Estoppel: Evidence: Proof. In order to prove a partnership by 
estoppel, there must be evidence that one party held itself out as a partner, or 
permitted itself to be so held out, and that the other party relied on that 
misrepresentation to its detriment. 

10. Records: Appeal and Error. A party’s brief may not expand the evidentiary 
record. 
11. Warranty. The existence of an implied warranty of merchantability does not 
depend upon privity. 
Appeal from the District Court for Douglas County: 
THEODORE L. Car-son, Judge. Reversed and remanded for 


further proceedings. 


William J. Brennan and Thomas M. White, of Fitzgerald, 
Schorr, Barmettler & Brennan, for appellant. 


Thomas J. Guilfoyle, of Frost, Meyers, Guilfoyle & Govier, 
for appellee Bahr, Vermeer & Haecker Architect, Ltd. 


Susan E. Norris, of Gross & Welch, P.C., for appellee The 
Chicago Lumber Company of Omaha. 


Betty L. Egan, of Walentine, O’Toole, McQuillan & 
Gordon, for appellee Sol Lewis Engineering Co. 


HAsTINGS, C.J., BOSLAUGH, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

The appellant, Gables CVF, Inc., is a defendant and the 
third-party plaintiff in this action which was originally brought 
by The Gables Association, Inc., a Nebraska condominium 
association. The condominium association brought the suit on 
behalf of the individual owners of condominium units at an 
Omaha condominium development known as The Gables. The 


348 244 NEBRASKA REPORTS 


suit sought to recover $270,251.80 for the repair of alleged 
defects in the construction of the condominium units. These 
condominium units were developed by a joint venture 
partnership in which the appellant and Goldman-Kasin 
Development Company (Goldman-Kasin) were partners. 
Goldman-Kasin acted as the general contractor in developing 
The Gables condominiums. According to the district court’s 
July 24, 1991, journal entry, Goldman-Kasin “is insolvent and 
in default in this action.” 

In addition to Goldman-Kasin and Gables CVF, also named 
as defendants in the condominium association’s original action 
were Champlain Valley Federal Savings and Loan Association 
(Champlain Valley) and C.V. Thrift Services, Inc. (C. V. Thrift). 
According to the brief filed by Gables CVF, both Champlain 
Valley and C.V. Thrift are parent companies of Gables CVE 
The condominium association’s petition also named Gables 
Joint Venture, CVF, Inc., as a defendant. We deduce from the 
record, however, that Gables Joint Venture is not a separate 
corporate entity, but is instead simply the joint venture 
partnership which Goldman-Kasin and the appellant formed in 
order to develop The Gables condominiums. 

Following the condominium association’s filing of its 
petition, the appellant filed its third-party petition seeking 
contribution and/or indemnification for any claims stemming 
from the condominium association’s original action. The 
third-party petition named as defendants Bahr, Vermeer & 
Haecker Architect, Ltd. (BVH); The Chicago Lumber 
Company of Omaha (Chicago Lumber); Sol Lewis Engineering 
Co.; and Rite-Way Construction Co., Inc. 

The record indicates that a default judgment has been 
entered against third-party defendant Rite-Way Construction 
Co. The district court granted summary judgment in favor of 
each of the other three third-party defendants. Gables CVF 
then appealed from those summary judgments. This court 
subsequently dismissed the appeal as to Sol Lewis Engineering 
Co. Thus, this appeal involves only the appellant’s assertion 
that the district court erred in granting summary judgment in 
favor of BVH and Chicago Lumber. The original petitioner, 
i.e., the condominium association, is not involved in this 
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appeal. 

A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences to be drawn therefrom and 
that the moving party is entitled to judgment as a matter of law. 
Design Data Corp. v. Maryland Cas. Co., 243 Neb. 945, 503 
N.W.2d 552 (1993). In reviewing an order sustaining a motion 
for summary judgment, an appellate court views the evidence 
in a light most favorable to the party opposing the motion and 
gives that party the benefit of all reasonable inferences that may 
be deduced from the evidence. Jd. Mindful of this standard of 
review, we first consider the facts and issues with respect to 
BVH. 

The joint venture partnership contracted with BVH for 
architectural services. The contract is detailed in the 1977 
edition of the American Institute of Architects (AIA) 
Document B141 which is entitled “Standard Form of 
Agreement Between Owner and Architect.” This standard form 
outlines a complete battery of services which an architect would 
provide to a property owner, who would then contract with a 
general contractor to build a project in accordance with the 
architect’s specifications. However, since BVH was providing 
services directly to an owner who was also the general 
contractor, many provisions for services in the standard form 
were deleted, and the fees for such services were accordingly 
eliminated. 

Under the contract, BVH provided design drawings and 
other documents to be used in the construction of the 
condominium project. According to BVH vice president Gary 
Goldstein, BVH provided a set of “builders plans” to 
Goldman-Kasin. These plans were an abbreviated set of 
drawings and specifications regarding the condominium 
project. BVH and the joint venture partnership contracted for 
this more abbreviated set of plans because BVH could provide 
such plans at less cost than a complete set of plans and because 
the joint venture partnership did not require a complete set of 
drawings and specifications in light of the fact that one of the 
joint venture partners, Goldman-Kasin, was serving as the 
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general contractor. 

The contract between BVH and the partnership deleted 
certain standard form provisions for the architect’s inspection 
and oversight of construction. However, the parties added a 
provision that BVH would be paid “$125 per trip” plus mileage 
for “Observation of Construction” of the condominiums. 
After such observations, BVH provided reports to Goldman- 
Kasin indicating the percentage of completion of the 
condominium project. On at least two occasions following 
observation of the construction project, BVH reported 
problems existing with respect to the construction of the 
condominiums. BVH reported such construction problems to 
Goldman-Kasin president Sandy Kasin; the problems included 
cracking in a brick retaining wall and buckling of exterior 
siding. Subsequently, on June 4, 1984, BVH project architect 
Ronald Mercer wrotea letter to Sandy Kasin of Goldman-Kasin 
stating: “At your request, a visual inspection was made on the 
above project on 1 June 1984. A copy of this report is enclosed 
for your review. The project was found to be substantially 
complete, and generally in accordance with the intent of the 
drawings and specifications.” 

Despite the language in the letter quoted above, the record 
indicates that there were some deviations from the architect’s 
plans. The most notable deviations seem to be: (1) The decks or 
balconies of the condominium units were constructed of brick 
or cement rather than spaced wooden boards, resulting in 
drainage problems; (2) a waterproof membrane was not 
installed in a portion of the foundation; and (3) studs on outer 
walls were spaced 24, rather than 16, inches apart. 

In this appeal, BVH argues that its contractual duty to 
observe the construction of The Gables merely obligated it to 
determine the degree of completion of the project, but did not 
require it to discover and report deviations from the architect’s 
building plans. Contrarily, the appellant argues that the 
contract did require BVH to report deviations from the 
building plans. The apellant further argues that it was damaged 
in the following manner: BVH failed to properly report 
deviations from the architect’s plans; as a result of BVH’s 
failure, funds held in escrow were released to Goldman-Kasin; 
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and if BVH had properly reported the deviations from the 
architect’s plans, Gables CVF would not have released 
escrowed funds and, therefore, could have used those funds to 
employ another contractor to properly complete The Gables 
condominium project. 
An architect’s duties are determined by the contract for the 
architect’s employment. Getzschman v. Miller Chemical Co., 
232 Neb. 885, 443 N. W.2d 260 (1989). Implicit in every contract 
for architectural services is the duty of the architect to exercise 
skill and care which are commensurate with requirements of the 
profession. Id. 
In arguing that it cannot be held liable for damages resulting 
from unreported deviations from the architect’s building plans, 
the appellant relies, in part, upon paragraph 1.5.5 of the AIA 
contract. That paragraph states: 
The Architect shall not have control or charge of and 
shall not be responsible for construction means, methods, 
techniques, sequences or procedures, or for safety 
precautions and programs in connection with the Work, 
for the acts or omissions of the Contractor, Subcon- 
tractors or any other persons performing any of the Work, 
or for the failure of any of them to carry out the Work in 
accordance with the Contract Documents. 
We do not believe that this clause in the contract, by itself, 
absolves BVH of any potential liability in this instance. 
Addressing similar language, a Texas court has stated: 
We conclude that the language said to be exculpatory 
constitutes nothing other than an agreement that the 
architect is not the insurer or guarantor of the general 
contractor’s obligation to carry out the work in 
accordance with the contract documents. We reach this 
conclusion because the [contract] impose[s] noncon- 
struction responsibility upon the architect; to wit: to visit, 
to familiarize, to determine, to inform and to endeavor to 
guard. In short, to provide information, not to make 
improvements upon the job site. 

Hunt v. Ellisor & Tanner, Inc. , 739 S.W.2d 933, 937 (Tex. Civ. 

App. 1987). Thus, the exculpatory language provides that the 

architect is not the insurer or guarantor of work completed by 
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the contractor. However, such language does not absolve the 
architect from liability for a breach of the architect’s 
contractual duty, if one exists, to inform the owner of 
deviations from the building plans when the architect has 
agreed to make periodic observations. The continuing 
question, then, is whether or not BVH had a duty to report 
deviations from the architect’s plans. 

The contractual language quoted above, i.e., paragraph 
1.5.5, is contained within § 1.5 of the AlA contract; the section 
is entitled “Construction Phase—Administration of the 
Construction Contract.” Section 1.5 of the contract contains 
provisions for an architect’s administration of a separate 
contract for the construction of a building. Such a separate 
contract for construction (a contract which was not present in 
this instance) would typically be between the owner of real 
estate and a general contractor who would be responsible for 
construction in conformance with building plans provided by 
the architect. In this instance, however, the AIA contract was 
between BVH and the joint venture partnership, and as 
previously noted, one of the joint venture partners, Goldman- 
Kasin, served as the general contractor in the construction of 
the condominium development. Consequently, with the 
exception of paragraph 1.5.5, the joint venture partnership and 
BVH deleted all of section 1.5 of the AJA contract. 

Certain deleted paragraphs of section 1.5 of the AIA 
contract contain provisions for onsite observation of the 
construction work by the architect. Despite deleting such 
provisions from their contract, the joint venture partnership 
and BVH nevertheless added the typewritten statement that 
BVH would be compensated at the rate of “$125 per trip” plus 
mileage for “Observation of Construction.” 

In their contract, the joint venture partnership and BVH do 
not define “Observation of Construction.” However, para- 
graph 11.2 of the contract does reference another document 
which, viewing the evidence in a light most favorable to the 
appellant, helps to define that phrase. Paragraph 11.2 states: 
“Terms in this Agreement shall have the same meaning as those 
in AIA Document 201, General Conditions of the Contract for 
Construction... .” 
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The index to the 1976 edition of AJA Document 201 lists 
paragraphs 2.2.3, 7.7.1, 7.7.4, and 9.4.2 under the heading 
“Observations, Architects On-Site.” Paragraph 2.2.3 of AIA 
Document 201 states: 

The Architect will visit the site at intervals appropriate 
to the stage of construction to familiarize himself 
generally with the progress and quality of the Work and to 
determine in general if the Work is proceeding in 
accordance with the Contract Documents. However, the 
Architect will not be required to make exhaustive or 
continuous on-site inspections to check the quality or 
quantity of the Work. On the basis of his on-site 
observations as an architect, he . . . will endeavor to guard - 
the Owner against defects and deficiencies in the Work of 
the Contractor. 

The contract documents which are referred to in the above- 
quoted paragraph include the drawings and specifications 
provided by the architect. 

In addition, the appellant’s expert witness, Harold 
Robertson, provided testimony indicating that “observation of 
construction” in the architectural industry includes an 
obligation to detect and report deviations from the architect’s 
plans and specifications. It is also noteworthy that BVH was 
the party responsible for drafting its contract with the joint 
venture partnership. 

If the contents of a document are not ambiguous, the 
document is not subject to interpretation and will be enforced 
according to its terms. Home Fed. Sav. & Loan v. McDermott 
. & Miller, 243 Neb. 136, 497 N.W.2d 678 (1993). Whether a 
document is ambiguous is a question of law, and an appellate 
court considering such a question is obligated to reach a 
conclusion independent of the trial court’s decision. Jd. 

Ambiguity exists in an instrument when a word, phrase, or 
provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings. 
Hensman v. Parsons, 235 Neb. 872, 458 N.W.2d 199 (1990). 
When a document is ambiguous, it is for the trier of fact to 
determine the intent of the parties from all the facts and 
circumstances. /d. : 
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In this case, the contract, drafted by BVH, noted BVH’s $125 
fee for “observation of construction”; however, the contract 
does not define the precise nature of such duties. We find that 
the contract is ambiguous as to what is meant by “observation 
of construction.” Given that ambiguity, and viewing the 
evidence in a light most favorable to the appellant, we must 
conclude that BVH was not entitled to summary judgment. 
That is, a factual question exists regarding the nature of the 
contractual obligation which BVH undertook when it agreed to 
observe construction of the condominium units. It is up to the 
trier of fact, if this action reaches that stage, to determine the 
scope of that obligation, and then to determine whether BVH 
exercised the requisite skill and care commensurate with 
requirements of its profession in meeting that obligation. 

While BVH may be liable for damages which it may have 
caused by its possible failure to fulfill any contractual duty 
which it may have had to report deviations from the building 
plans, we also hold that BVH cannot be held accountable as a 
partner in the joint venture partnership. The record shows that 
in contracting for architectural services, a flat fee was initially 
proposed, but the parties eventually agreed upon a fee which 
would have been less than the flat fee if the project had been 
abandoned, and greater than the flat fee if the project was 
completed. In the course of the fee negotiations, BVH vice 
president Gary Goldstein wrote to Goldman-Kasin explaining 
the proposed dual fee structure and describing BVH as a 
“risk-taking ‘partner.’ ” Based upon this correspondence, the 
appellant argues that BVH was a partner in the joint venture 
partnership. However, despite such phraseology, there is no 
evidence in the record to support a finding that BVH was a 
partner in the joint venture partnership. BVH did not becomea 
partner simply by negotiating a greater fee if the project was 
developed anda lesser fee if the project was abandoned. 

The assertion advanced by the appellant here is, in essence, 
one of partnership by estoppel. In order to prove a partnership 
by estoppel, there must be evidence that one party held itself out 
as a partner, or permitted itself to be so held out, and that the 
other party relied on that misrepresentation to its detriment. 

-See South Sioux City Star v. Edwards, 218 Neb. 487,.357 
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N.W.2d 178 (1984). Even when viewed in a light most favorable 
to the appellant, the record fails to support such a finding. 

Finally with respect to BVH, we address an argument 
advanced by BVH in its brief stating: 

Since Goldman-Kasin was the general partner of the 
joint venture and was the general contractor responsible 
for construction of the project all knowledge or infor- 
mation possessed by Goldman-Kasin was also, by law, 
known to the other members of the joint venture. 
Goldman-Kasin was aware of all deviations from the 
plans and specifications. . . . Since the Appellant had 
notice of all defects, by virtue of its agent, it cannot now 
complain that [it) was damaged [by BVH’s] failure to 
provide it with appropriate notice. 

Brief for appellee BVH at 43. BVH’s argument is accurate toa 
certain extent. Neb. Rev. Stat. § 67-312 (Reissue 1990) states: 

Notice to any partner of any matter relating to 
partnership affairs, and the knowledge of the partner 
acting in the particular matter, acquired while a partner or 
then present to his mind, and the knowledge of any other 
partner who reasonably could and should have commu- 
nicated it to the acting partner, operate as notice to or 
knowledge of the partnership, except in the case of a fraud 
on the partnership committed by or with the consent of 
that partner. 

The problem with BVH’s argument is that we are aware of no 
authority for the proposition that a general contractor is, as a 
matter of law, assumed to be aware of deviations from building 
plans, and BVH fails to cite anything in the record to show that 
Goldman-Kasin actually had knowledge of the deviations from 
the building plans. See Neb. Ct. R. of Prac. 9D(2)d (rev. 1992). 
A party’s brief may not expand the evidentiary record. See 
Home Fed. Sav. & Loan v. McDermott & Miller, 243 Neb. 136, 
497 N.W.2d 678 (1993). 

It is impossible to say in the present state of the record that, 
as a matter of law on a motion for summary judgment, 
Goldman-Kasin was aware of all deviations from the building 
plans and was not relying upon BVH to inform it of 
subcontractors’ deviations from the architect’s plans. However, 
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on remand, in the absence of fraud, if it is established that 
Goldman-Kasin was aware of the deviations from the building 
plans, then that knowledge must be imputed to its partner, 
Gables CVF, and Gables CVF would then be unable to 
complain that it was damaged by the failure of BVH to provide 
it with appropriate notice of deviations from the building plans. 

We now turn to the appellant’s contention that the district 
court erred in granting summary judgment in favor of Chicago 
Lumber. Chicago Lumber supplied lap siding which was used in 
the construction of the condominium units, and the siding 
buckled after it had been installed. The instructions which 
allegedly accompanied the siding advise the installer to 
maintain “moderate contact at the joints—never force fit.” 
Thus, the instructions called for abutting the joints rather than 
spacing the joints. These instructions also indicate that the 
siding “may be applied directly to studs or over sheathing, with 
studs spaced 16 [inches] on center.” 

As noted previously, the studs on the outer walls of the 
condominium units were spaced 24 inches on center rather than 
16 inches on center as originally designed. Consequently, 
contrary to the installation instructions, the siding was applied 
to studs spaced 24 inches on center. The appellant’s expert 
witness, Harold Robertson, testified that the spacing of the 
studs may have caused the buckling of the siding. Robertson 
also testified that the improper placement of insulation in the 
outer wall may have caused condensation, leading to the 
buckling of the siding. 

The original plaintiff’s expert witness, Michael Siedschlag, 
viewed the cause of the buckling somewhat differently. 
Siedschlag testified that the buckling resulted from the absence 
of spacing between the siding sections. The record also shows 
that BVH project architect Ronald Mercer believed that the 
buckling was caused, in part, by inadequate spacing of the 
vertical joints. 

Thus, conflicting evidence is presented as to the cause of the 
buckling of the siding. However, when viewed in a light most 
favorable to the appellant, the record shows that Chicago 
Lumber supplied siding with accompanying installation 
instructions which were used in the condominium project and 
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that because the siding was installed with abutting joints in 
accordance with the installation instructions, the siding 
buckled. Such evidence is sufficient to establish a breach of the 
implied warranty of merchantability with respect to Chicago 
Lumber’s sale of the siding. See Neb. U.C.C. § 2-314 (Reissue 
1992). See, also, Laird v. Scribner Coop, 237 Neb. 532, 466 
N.W.2d 798 (1991). Thus, the district court erred in granting 
summary judgment in favor of Chicago Lumber. 

Chicago Lumber argues that because there was no privity 
between itself and the joint venture partnership, no implied 
warranty of merchantability was applicable in this instance. 
Chicago Lumber bases this argument on the fact that the 
purchaser of the siding was Goldman-Kasin Company rather 
than Goldman-Kasin Development Company (i.e., Goldman- 
Kasin), the partner in the joint venture. Goldman-Kasin 
Company did purchase the siding from Chicago Lumber, and 
although the record is not clear on the issue, apparently 
Goldman-Kasin Company then sold the siding to the joint 
venture partnership for use in the condominium development. 
However, the existence of an implied warranty of mer- 
chantability does not depend upon privity between Chicago 
Lumber and the joint venture partnership. See Peterson v. 
North American Plant Breeders, 218 Neb. 258, 354 N.W.2d 625 
(1984) (a product placed in the chain of distribution carries an 
implied warranty of merchantability which protects the 
ultimate purchaser, and privity is not required for recovery on a 
claim for breach of an implied warranty of merchantability.) 

Finally, we also note that Goldman-Kasin Company (but not 
the joint venture partner, Goldman-Kasin) executed a release 
and indemnity agreement releasing Chicago Lumber from any 
claims arising out of the use of the siding in the condominium 
project. However, we find no evidence in the record to show 
that Goldman-Kasin Company was acting on behalf of the joint 
venture partnership when the release was executed, nor is there 
evidence or any allegation that Goldman-Kasin Company was 
the alter ego of joint venture partner Goldman-Kasin. See 
Carpenter Paper Co. v. Lakin Meat Processors, 231 Neb. 93, 
435 N.W.2d 179 (1989). Consequently, based upon the record 
before us, we find the release does not, by itself, absolve 
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Chicago Lumber from liability to the appellant. 

Because genuine issues of material fact remain to be decided 
by the fact finder, summary judgment was not appropriate, and 
the cause must be remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
WHITE, J., not participating. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. STEPHEN GREENBERG, RESPONDENT. 
506 N.W.2d 355 


Filed October 15, 1993. No. S-93-867. 
Original action. Judgment of disbarment. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CURIAM. 

Following his felony conviction, Stephen Greenberg 
voluntarily surrendered his license and consented to 
disbarment. We accept Greenberg’s surrender and order him 
disbarred. 

In 1971, Greenberg was admitted to the practice of law in 
Nebraska. In March 1993, Greenberg was charged with first 
degree sexual assault and felony pandering. Greenberg’s case 
was tried to a jury in the district court for Douglas County, 
Nebraska. In September 1993, the jury found Greenberg guilty 
of first degree sexual assault ona child. 

Following the verdict, the Nebraska State Bar Association 
applied for atemporary suspension of Greenberg’s license until 
the final disposition of pending disciplinary proceedings. On 
October 4, 1993, Greenberg voluntarily surrendered his license. 
Greenberg admitted that he had violated the Code of 
Professional Responsibility, as adopted by this court, and his 
oath of office by engaging in conduct that adversely reflected © 
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on his fitness to practice law. 

We find Greenberg’s conduct reprehensible and indicative of 
gross moral turpitude. We thus order Greenberg disbarred from 
the practice of law in Nebraska, effective immediately. 

JUDGMENT OF DISBARMENT. 

White, J., not participating. 


ALICE R. COCKRELL, APPELLEE, V. RICHARD C. GARTON, 
APPELLANT, AND CYNTHIA GARTON, APPELLEE. 
507 N.W.2d 38 


Filed October 22, 1993. No. S-91-381. 


1. Trial: Evidence: Appeal and Error. One may not on appeal assert a different 
ground for excluding evidence than was urged in the objection made to the trial 
court. 

. Error may not be predicated upon a ruling excluding 

evidence unless the substance of the evidence was made known to the judge by 

offer or was apparent from the context within which questions were asked. 

3. Rules of Evidence: Appeal and Error. Since all relevant evidence is admissible 
except as otherwise provided in the Nebraska Evidence Rules, a proponent of 
evidence which was excluded is not limited on appellate review to reliance upon 
the bases for admission argued at trial. 

4. Pretrial Procedure. The purpose of a pretrial conference is to simplify the issues, 
to amend pleadings when necessary, and to avoid unnecessary proof of facts at 
trial; to that end, litigants must adhere to the spirit of the procedure and are 
bound by the pretrial order to which no exception has been taken. 

5. Pretrial Procedure: Evidence. In relation to evidence, the pretrial conference is 
designed for and primarily used to restrict evidence to the issues formulated, 
secure admissions or stipulations, and avoid unduly cumulative evidence and the 
necessity of proving foundation in clearly competent evidence; it is neither 
designed for nor intended to arbitrarily exclude noncumulative evidence 
pertinent to the issues simply because it was not mentioned at the pretrial 
hearing. 

6. Pretrial Procedure. The district court exercises broad discretion in regard to the 
amendment of pretrial orders. 
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7. Pretrial Procedure: Stipulations: Evidence. One who does not join in a pretrial 
stipulation to waive foundational evidence with respect to an exhibit is not 
bound thereby. 

Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and HANNON and Irwin, 
Judges, on appeal thereto from the District Court for Lancaster 
County, DONALD E. ENDACOTT, Judge. Judgment of Court of 
Appeals affirmed. 


T.J. Hallinan, of Cobb, Hallinan & Ehrlich, PC., for 
appellant. 


James L. Haszard, of McHenry & Flowers, for appellee 
Cockrell. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


CAPORALE, J. 

The district court entered judgment in favor of the 
plaintiff-appellee, Alice R. Cockrell, on promissory notes 
executed by the defendant-appellant, Richard C. Garton, 
Cockrell’s former son-in-law, and the defendant-appellee, 
Cynthia Garton, Cockrell’s daughter. The son-in-law asserts 
that the district court erred in refusing to receive a certain 
exhibit into evidence and successfully petitioned this court for 
further review of the Nebraska Court of Appeals’ rejection of 
that assignment of error and consequent affirmance of the 
judgment of the district court. We now affirm the judgment of 
the Court of Appeals. 

In 1987, the daughter and son-in-law executed two 
promissory notes totaling the principal amount of $40,000, 
payable to Cockrell upon demand. In late 1989, Cockrell 
demanded full payment of both notes. This suit followed. 

The district court’s pretrial conference resulted in a 
memorandum by Cockrell in which she lists as a trial exhibit the 
documents in question, which she characterizes as her 
“Financial Records.” The son-in-law makes no mention of 
Cockrell’s financial records in his pretrial conference 
memorandum. The district court’s pretrial conference order 
provides: “As to witnesses and exhibits, those not listed may 
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not be used at trial, except solely for impeachment or rebuttal. 
Each side may use those listed by the other.” 

At trial, Cockrell testified that she had received interest 
payments through the end of 1990, but that the principal 
amount of each note remained unpaid. 

In an apparent effort to challenge that testimony, the 
son-in-Jaw had the subject exhibit marked for identification 
and questioned Cockrell regarding it. Cockrell claimed that she 
had never seen the records before, but acknowledged that she 
and the daughter reviewed the amounts which had been paid at 
the end of each year and that the records might have been 
created by the daughter to show the payments which had been 
made on the notes. Cockrell was unsure, however, whether the 
records were in the daughter’s handwriting. Cockrell further 
denied that she relied on the daughter to keep records of the 
payments made, stating, rather, that she kept her own records, 
the nature and level of formality of which were not made clear. 

The son-in-law then offered the subject exhibit into evidence, 
stating: 

Well, I’m going to offer [the subject exhibit} and I’d like to 
make a record that [the subject exhibit] is the documents 
that were presented to me by [Cockrell’s counsel] after the 
pretrial conference, that were represented to me as being 
what was listed as [the subject exhibit] on his Pretrial 
Conference Memorandum, which were designated as 
financial records of [Cockrell]; and, therefore, I’m going 
to offer [the subject exhibit] as a judicial admission 
against [Cockrell’s] interest in this case because it does 
show payments made on these particular notes. 

Cockrell objected to its receipt, stating: 

The fact that I list an exhibit on a Pretrial Conference 
Memorandum as being something I may want to offer into 
evidence, I don’t believe puts any requirement on me to 
either offer it or to agree to its admission at the actual trial. 
I would object on the basis of foundation. 

The district court sustained Cockrell’s objection to receipt of 
the evidence and her objection to the son-in-law’s offer of proof 
as to the contents of the subject exhibit. 

The Court of Appeals rested its decision on the premise that 
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as the son-in-law had offered the subject exhibit on the basis 
that it constituted a judicial admission by Cockrell, he could not 
on appeal urge that it should have been admitted on the basis 
that Cockrell had waived any foundational objection to its 
receipt. 

But as the foregoing recitation of the record demonstrates, 
the son-in-law urged at trial not only that the documents 
comprising the subject exhibit constituted judicial admissions 
on the part of Cockrell, but also that the documents were 
presented to him with the representation that they constituted 
Cockrell’s financial records; in other words, that by identifying 
the documents as her own, Cockrell waived any foundational! 
or other objection to their receipt into evidence. Thus, it cannot 
be said that the son-in-law urged a different ground of 
admission upon appeal than he did at trial. 

Moreover, the situation is controlled by Neb. Evid. R. 
103(1)(b), Neb. Rev. Stat. § 27-103(1)(b) (Reissue 1989), which 
provides that error may not be predicated upon a ruling 
excluding evidence unless “the substance of the evidence was 
made known to the judge by offer or was apparent from the 
context within which questions were asked,” and not by rule 
103(1)(a), which declares that error may not be predicated upon 
an evidential ruling admitting evidence in the absence of a 
timely objection stating the specific ground thereof, unless such 
was apparent from the context. Accordingly, while on rulings 
admitting evidence the focus is on the ground for exclusion 
urged at trial, on rulings excluding evidence, the focus is on 
whether the substance of the evidence was made known at trial. 

Thus, the rule that one may not on appeal assert a different 
ground for excluding improperly admitted evidence than was 
urged in the objection made to the trial court, State v. Bray, 243 
Neb. 886, 503 N. W.2d 221 (1993), does not come into play when 
dealing with evidence which was improperly excluded. Since 
under our rules all relevant evidence is admissible except as 
otherwise provided in those rules, Neb. Evid. R. 402, Neb. Rev. 
Stat. § 27-402 (Reissue 1989), a proponent of evidence which 
was excluded is not limited on appellate review to reliance upon 
the bases argued at trial. 

We recognize that pursuant to a rule of Connecticut appellate 
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procedure, Thaw v. Fairfield, 132 Conn. 173, 43 A.2d 65 
(1945), limited the assignments of error for the exclusion of 
evidence on appeal to the bases asserted at trial. But the 
Connecticut rule is at variance with our rule 103, which is 
modeled upon its federal counterpart, Fed. R. Evid. 103, and 
which came into existence 30 years after Thaw was decided. 

No foundation having been laid for the receipt into evidence 
of the subject exhibit, the controlling question is whether 
Cockrell’s pretrial conference memorandum, read together 
with the pretrial conference order, obviated the need for such. 

The purpose of a pretrial conference is to simplify the 
issues, to amend pleadings when necessary, and to avoid 
unnecessary proof of facts at trial. To that end litigants 
must adhere to the spirit of the procedure and are bound 
by the pretrial order to which no exception has been taken. 

Hasenauer v. Durbin, 216 Neb. 714, 719, 346 N.W.2d 695, 698 
(1984). 

In Mousel v. ten Bensel, 195 Neb. 456, 459, 238 N.W.2d 632, 
634 (1976), we stated: “In relation to evidence [the pretrial 
conference] is designed for and primarily used to restrict 
evidence to the issues formulated, secure admissions or 
Stipulations, avoid unduly cumulative evidence and the 
necessity of proving foundation in regard to clearly competent 
evidence.” However, “[iJt is neither designed nor intended to 
arbitrarily exclude noncumulative evidence pertinent to the 
issues simply because it was not mentioned at the pretrial 
hearing. The District Court has a broad discretion in regard to 
the amendment of pretrial orders.” Jd. 

Most cases concern themselves with the extent to which 
pretrial orders control the issues to be litigated. We have on 
numerous occasions affirmed the limiting of the issues at trial 
to those specified in the pretrial order and limiting the 
admission of evidence to the issues thus established. E.g., 
Bump vy. Firemens Ins. Co., 221 Neb. 678, 380 N.W.2d 268 
(1986); Olson v. England, 206 Neb. 256, 292 N. W.2d 48 (1980); 
Western Pipe & Supply, Inc. v. Heart Mountain Oil Co., Inc., 
179 Neb. 858, 140 N.W.2d 813 (1966); Tober v. Hampton, 178 
Neb. 858, 136 N.W.2d 194 (1965), overruled on other grounds, 
Royal Ind. Co. v. Aetna Cas. & Sur. Co., 193 Neb. 752, 229 
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N.W.2d 183 (1975); Long v. Magnolia Petroleum Co., 166 Neb. 
410, 89 N.W.2d 245 (1958). But see Zavoral v. Pacific 
Intermountain Express, 181 Neb. 40, 146 N.W.2d 796 (1966) 
(notwithstanding the pretrial order and the plaintiff's failure to 
move for its vacation and modification, the trial court was 
obliged to instruct on the issues raised by the pleadings and the 
evidence, as to do otherwise would do violence to the issues 
raised by petition). 

In arguing that by listing the subject exhibit in her pretrial 
memorandum Cockrell waived any objection to_ its 
introduction, the son-in-law relies upon Powell v. Farmers 
State Bank, 164 Neb. 180, 82 N.W.2d 260 (1957), and O’Shea v. 
O’Shea, 191 Neb. 217, 214 N.W.2d 486 (1974). The trial court in 
Powell concluded that the action was time barred. Although 
this court affirmed that determination, it rejected the appellee’s 
argument that as there was no bill of exceptions, the only issue 
was whether the pleadings supported the judgment. In doing 
so, the Powell court observed that the pretrial order recited the 
controlling date as a stipulated and agreed-upon fact. It also 
noted that the relevant rule provided that unless modified at 
trial to avoid a manifest injustice, the pretrial order controlled 
the subsequent course of action. It then continued: 

As we construe such rule, the admissions, stipulations, 
and agreements of the parties, when finally determined 
and included in a pre-trial report and order rendered, 
certified, and filed by the trial court after a pre-trial 
hearing without objections appropriately taken thereto, 
are judicial admissions which need not be offered in 
evidence in order to be considered by the trial court or 
included in a bill of exceptions in order to be considered by 
this court upon appeal. 

Powell, 164 Neb. at 183, 82 N.W.2d at 262. In O'Shea, the date 
on which a spendthrift trust terminated was largely decisive of 
the issues involved. Recognizing the decisiveness of the date, 
the pretrial stipulation declared that the trust continued until 
the beneficiary’s death. Two months after trial, the trustee 
moved for the first time to correct the pretrial order to reflect 
that the trust had in fact terminated at the end of the 20-year 
period specified in the trust deed rather than upon the death of 
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the beneficiary. The O’Shea court held that the trial court did 
not abuse its discretion in denying the untimely motion to 
amend and that under the procedural facts of the case, the trial 
court’s finding that the trust terminated on the beneficiary’s 
death was correct. 

However, we are here concerned not with factual assertions 
such as were involved in Powell and O’Shea, but with the 
admissibility of records described in the most general of terms 
and residing in Cockrell’s possession. The description of items 
as being one’s financial records does not, in and of itself, mean 
that one vouches for their authenticity or accuracy; after all, 
one’s financial records may well include material prepared and 
supplied by others. 

Had Cockrell not listed the subject exhibit, she would have 
been precluded under the terms of the pretrial order from 
offering it into evidence for other than impeachment or rebuttal 
purposes. By listing the documents, she prudently put herself in 
the position of having them available to offer into evidence, but 
the listing did not relieve her of the obligation to lay a proper 
foundation for their admission. 

Nor can it be said that listing the documents waived any 
objections she might have had to their introduction by others; 
listing them merely identified the documents as potential 
evidence. The recitation in the pretrial order that “[eJach side” 
might use the exhibits listed “by the other” means nothing more 
than that the exhibits in the possession of one party were 
available to the other parties, not that everything listed as an 
exhibit by any one party was automatically admissible if 
offered by any other party. Indeed, if merely listing an exhibit 
did away with the need to establish a proper foundation, there 
would have been no reason to recite in the pretrial order which 
parties waived foundation as to what exhibits. It is also worthy 
of note that the son-in-law did not waive in his pretrial 
memorandum any objection to the receipt of the subject exhibit 
into evidence and, thus, preserved his own right to object 
thereto. Cockrell had no lesser right. 

It is of no consequence that the daughter listed as exhibits in 
her pretrial memorandum “{a]ll of [Cockrell’s] exhibits” and 
that Cockrell waived foundation as to all of the daughter’s 


366 244 NEBRASKA REPORTS 


exhibits, for those agreements in no way bound nor benefited 
the son-in-law, for one who does not join in a pretrial 
stipulation to waive foundational evidence with respect to an 
exhibit is not bound thereby. See, Bryant Heating v. United 
States Nat. Bank, 216 Neb. 107, 342 N.W.2d 191 (1983) (one 
not party to stipulation of judgment not bound by it); Omaha 
Grain Exchange v. National Surety Co., 103 Neb. 820, 174 
N.W. 426 (1919) (surety not bound by stipulation in suit to 
which it was not a party); Gregory v. Edgerly, 17 Neb. 374, 22 
N.W. 703 (1885) (stipulation by judgment creditor to admit 
discharge in bankruptcy did not relieve plaintiff from need to 
prove discharge as to other defendants). The same applies to the 
daughter’s waiver of foundation to her financial records listed 
as an exhibit in the son-in-law’s pretrial memorandum; not only 
were the daughter’s financial records not shown to be the same 
as Cockrell’s financial records, but Cockrell was not bound by 
an agreement to which she was not a party. 

The Court of Appeals thus correctly affirmed the judgment 
of the district court. Accordingly, we affirm the judgment of 
the Court of Appeals. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOSE LUIS COVARRUBIAS, 
APPELLANT. 
507 N.W.2d 248 
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!. Criminal Law: Equal Protection: Juries: Discrimination. The Equal Protection 
Clause guarantees criminal defendants that members of their race will not be 
excluded from juries by the State on account of their race. 

2. Records: Appeal and Error. When reviewing the decision of a lower court, an 
appellate court may consider only evidence included within the record. 

3. Criminal Law: Juries: Discrimination: Prosecuting Attorneys: Proof. In order 
to make a prima facie case under Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 
1712, 90 L. Ed. 2d 69 (1986), a criminal defendant must show that (1) she or he is 
a member of a cognizable racial group, (2) the prosecutor used peremptory 
challenges to remove members of the defendant's race from the venire, and (3) 
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the facts and other relevant circumstances give rise to an inference that the 
prosecutor used those challenges to exclude potential jurors because of their 
Tace. : 

4. Juries: Discrimination. An objection to a juror based on Batson v. Kentucky, 
476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), must be made on the record 
before the jury is sworn. 

5. Convictions: Circumstantial Evidence. A reasonable inference from 
circumstantial evidence is to be taken most favorably to the accused when 
circumstantial evidence is the only basis upon which to support a conviction and 
the circumstantial evidence is reasonably susceptible of two interpretations, one 
of guilt and the other of nonguilt, and neither inference is stronger than the 
other. 
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Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and MorRAn, D.J., Retired. 


BOSLAUGH, J. 

The defendant, Jose Luis Gavaabines was convicted by a 
jury of attempted first degree sexual assault and driving while 
under the influence of alcohol, third offense. The defendant 
was sentenced to 12 to 18 months’ imprisonment for the 
attempted sexual assault conviction and to 3 months’ 
imprisonment for the driving while under the influence 
conviction, with a 15-year driver’s license revocation. The 
sentences are to be served consecutively, and the defendant was 
given credit for time previously served. 

The defendant appealed to the Nebraska Court of Appeals, 
assigning as error the State’s improper use of a peremptory 
challenge to strike a Hispanic juror and the insufficiency of the 
evidence to convict on the attempted first degree sexual assault 
charge. 
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In State v. Covarrubias, 2 NCA 993 (1993), the Court of 
Appeals found that since there was no explanation in the record 
for the State’s strike of the only Hispanic juror on the panel, the 
cause should be remanded for a determination of whether the 
prosecutor had. race-neutral explanations for striking the 
Hispanic juror from the venire. The Court of Appeals also 
reversed and dismissed the defendant’s conviction for 
attempted first degree sexual assault because it found the 
evidence was insufficient as a matter of law to convict the 
defendant on that charge. 

The State petitioned for, and this court granted, further 
review pursuant to Neb. Rev. Stat. § 24-1107 (Cum. Supp. 
1992). 

The record shows that a juror named “Garcia” was struck 
from the venire. Garcia said that he spoke Spanish, but he 
indicated that if selected, he would use the interpreter’s 
translation as the evidence. Garcia answered affirmatively 
when the trial court asked the potential jurors if members of 
their families had been involved in similar crimes. Neither the 
prosecution nor the defense inquired further of Garcia as to the 
specifics of his family’s involvement in either type of crime. 

Using one of its peremptory challenges, the State struck 
Garcia from the jury. After all peremptory challenges had been 
exercised, an unrecorded side-bar conference occurred. 

Immediately following the side-bar conference, the jurors 
who had been selected were sworn, and the other jurors were 
excused. The defendant’s attorney then made a formal 
objection on the record based on the decision of the U.S. 
Supreme Court in Batson v. Kentucky, 476 U.S. 79, 106S. Ct. 
1712, 90 L. Ed. 2d 69 (1986), which held that the Equal 
Protection Clause guarantees criminal defendants that 
members of their race will not be excluded from juries by the 
State on account of their race. The objection in this case was 
made out of the presence of the jury and after a joint stipulation 
had been made that the defendant and Garcia were both 
Hispanic. 

The trial court found, without comment, that the defense 
had not made out a prima facie case under Batson. The 
prosecution was not required to provide race-neutral 
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explanations for the peremptory strike of Garcia, and it did not 
volunteer any explanation. 

The evidence shows that on May 19, 1991, the victim, K.J., 
age 19, went to a dance at the Latin Club in Grand Island. The 
defendant was present at the dance. 

K.J. knew the defendant from their employment at IBP, and 
the defendant lived in the same trailer court as she did. 

K.J. danced with the defendant twice after he asked her. She 
asked him twice for a ride back to Lexington when the dance 
ended at 12 or 12:30a.m. 

The defendant testified that he initially did not want to drive 
back to Lexington because he had been drinking heavily that 
evening. He suggested that K.J. drive his truck while he rode as 
a passenger, but she was unable to manage the gearshift. 

The defendant agreed to drive, and they began their trip back 
to Lexington via Interstate 80. Near Wood River, the defendant 
claimed that the truck was overheating, making it necessary to 
leave the Interstate near the truckstop at the Wood River 
interchange. Rather than stop at the truckstop, the defendant 
chose to drive on to his cousin’s house. En route to his cousin’s 
house, the defendant claimed that his truck stopped and would 
not start again. K.J. testified that she thought the defendant 
had made his truck stall and was not putting in the clutch to 
enable it to start. 

After the defendant’s truck stopped and would not start 
again, he moved closer to K.J. and said, “ ‘Come on; let’s do 
it,” ” and “ ‘This wouldn’t be your first time.’ ” At that point, 
according to K.J., the defendant’s hands were “[e]verywhere.” 
She further stated that the defendant “put his hands on my 
breasts and he would put his hand on my crotch. . . . He just 
kept saying, ‘Come on, come on,’ and then he’d say something 
in Spanish that I didn’t understand.” 

K.J. testified that the defendant somehow had hold of her 
legs and her left arm. When she tried to get out of the truck, the 
defendant locked the door. K.J. testified that when she was able 
to get out of the truck, she slipped out of her sweatshirt, since 
the defendant was holding onto the shirt. 

When the defendant followed K.J. outside the truck, he 
grabbed her, and then she hit the defendant in the stomach, 
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knocking him down, and ran to the truckstop. 

K.J. and a Hall County deputy sheriff later returned to the 
area where the defendant’s truck had been. She told him that the 
defendant had moved the truck and that it looked like he tried 
to turn the truck around and got stuck. 

The defendant was found asleep in the truck, lying on his 
right side with his legs and waist still under the steering wheel 
and the sweatshirt on the passenger side of the cab. The results 
of an Intoxilyzer test showed that the defendant had “.194 of a 
gram of alcohol per 210 liters of breath.” 

The State contends the Court of Appeals erred in creating a 
new procedural rule concerning the timing of a Batson 
objection; considering an assignment of error that was not 
properly raised, preserved, and assigned as error; “attempting 
to resolve prior rulings of this Court which the Court of 
Appeals deems ‘irreconcilable and inconsistent’ ”; drawing the 
conclusions it did regarding the Batson objection; and 
determining that the evidence was insufficient as a matter of 
law to support the defendant’s conviction for attempted ‘first 
degree sexual assault. 

In its analysis of the defendant’s assignment of error 
regarding his Batson challenge, the Court of Appeals 
announced a new procedural rule as to when a Batson objection 
must be made. The Court of Appeals stated the rule as follows: 

The rule we adopt today . . . should give the trial courts 
as much flexibility as possible to deal with the situation 
which would arise should a trial court conclude that a 
prosecution’s peremptory strike of a juror having racial 
identity with the defendant was not race neutral. To 
preserve that flexibility, the Batson objection should be 
made, out of the venire’s hearing, immediately upon the 
completion of the peremptory strikes but before the 
strikes are announced to the venire and before the jury is 
sworn and the balance of the venire excused. 

State v. Covarrubias, 2 NCA 993, 999 (1993). 

Although the record reflects that the defendant’s Batson 
objection came after the jury had been sworn and the balance 
of the venire, including Garcia, excused, the Court of Appeals 
held that the objection had not been waived, apparently 
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because defense counsel claimed at oral argument that an initial 
Batson objection was made at the unrecorded side-bar 
conference which occurred after the peremptory challenges had 
been exercised. 

It was unnecessary for the Court of Appeals to create a rule 
concerning the timing of a Batson objection because Nebraska 
statutes provide when an objection pertaining to a failure to 
comply with the Batson requirements should be made. In Neb. 
Rev. Stat. § 25-1601.03(4) (Reissue 1989), the Legislature 
provided that one of the purposes of Chapter 25, article 16, is to 
ensure that no citizen is excluded from jury duty because of 
discrimination based upon race, color, religion, sex, national 
origin, or economic status. Neb. Rev. Stat. § 25-1637(1) 
(Reissue 1989) provides that a motion for relief based on the 
ground of substantial failure to comply with Chapter 25, article 
16, must be made before the jury is sworn to try the case. 

Accordingly, the defendant’s Batson objection should have 
been made prior to the swearing of the jury. Since the record 
does not indicate that the defendant made his Batson objection 
prior to the jury being sworn, the Court of Appeals erred in 
finding that the defendant had not waived his objection. When 
reviewing the decision of a lower court, an appellate court may 
consider only evidence included within the record. Home Fed. 
Sav. & Loan vy. McDermott & Miller, 243 Neb. 136, 497 N.W.2d 
678 (1993). 

The State claims that the Court of Appeals erred in 
considering an error that was not properly raised, preserved, 
and assigned as error. This assignment is frivolous and without 
merit. The error referred to by the State is the defendant’s 
assignment concerning the sufficiency of the evidence to 
convict him on the charge of attempted first degree sexual 
assault. The brief filed by the defendant in the Court of 
Appeals reflects that the assignment was properly before the 
Court of Appeals and was thoroughly discussed in the brief. 

Next, the State contends that the Court of Appeals erred in 
retaining jurisdiction of the defendant’s appeal because it found 
prior rulings of this court to be inconsistent and that the issue 
regarding the defendant’s Batson objection was one of first 
impression for this state. The State argues that Neb. Rev. Stat. 
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§ 24-1106 (Cum. Supp. 1992) required the Court of Appeals to 
recommend removal of this case to the Supreme Court because 
of the alleged inconsistency it found between State v. 
LaFreniere, 240 Neb. 258, 481 N.W.2d 412 (1992), and Strate v. 
Sexton, 240 Neb. 466, 482 N.W.2d 567 (1992), and because it 
considered the issue concerning the defendant’s Batson 
objection to be one of first impression. 

Section 24-1106(3) provides that the Court of Appeals may, 
on its own motion, recommend removal of a case from its 
docket to the Supreme Court at any time before a final decision 
on the case has been made by the Court of Appeals. However, 
nothing in the statute mandates the Court of Appeals to 
recommend removal of a case from its docket to the Supreme 
Court, and it was not error for the Court of Appeals to retain 
jurisdiction of the defendant’s appeal. 

The State argues that the Court of Appeals erred in finding 
that the defendant had made a prima facie case under the 
Batson decision. We agree. 

In order to make a prima facie case under Batson: 

[A] criminal defendant must show that (1) she or he is a 
member of a cognizable racial group, (2) the prosecutor 
used peremptory challenges to remove members of the 
defendant’s race from the venire, and (3) the facts and 
other relevant circumstances give rise to an inference that 
the prosecutor used those challenges to exclude potential 
jurors because of their race. 
State v. Rowe, 228 Neb. 663, 668, 423 N.W.2d 782, 786 (1988). 

In the present case, the State stipulated to the first two 
elements. The third element may be supported or refuted by 
“the prosecutor’s questions and statements during voir dire 
examination.” Batson v. Kentucky, 476 U.S. 79, 97, 1068S. Ct. 
1712, 90 L. Ed. 2d 69 (1986). 

The Court of Appeals found that the prosecutor’s failure to 
make any inquiry of Garcia after his affirmative answer to the 
trial court’s question about familial involvement in crimes 
similar to those with which the defendant was charged justified 
an inference that the prosecutor used his peremptory challenge 
of Garcia to exclude him because of his race. 

In State v. Alvarado, 226 Neb. 195, 410 N.W.2d 118 (1987), 
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the defendant assigned as error the trial court’s failure to find 
that he had made a prima facie showing under Batson. This 
court stated that the standard of review in that case was whether 
the trial court’s decision was clearly erroneous. 

In support of his assignment of error, the defendant in 
Alvarado argued that the prosecutor’s lack of questioning of 
the juror he peremptorily challenged was a circumstance which, 
combined with the first two Batson elements, raised an 
inference of purposeful discrimination. This court determined 
that the prosecutor’s lack of questioning did not raise an 
inference of discrimination. We went on to state that even if the 
prosecutor’s lack of questioning had been sufficient to raise an 
inference of purposeful discrimination, he provided a neutral 
explanation for his strike. 

In the case at bar, the trial court’s determination that the 
defendant had failed to make a prima facie case was not clearly 
erroneous. The State’s failure to question Garcia after the trial 
court’s question concerning familial involvement in similar 
crimes did not support an inference that the State struck Garcia 
because of his race. Garcia’s affirmative response to the trial 
court’s question tends to refute a discriminatory purpose on the 
part of the State. 

The Court of Appeals found that the defendant had made a 
prima facie Batson showing, and it remanded the cause for 
further proceedings because the State gave no explanation for 
its peremptory challenge of Garcia. Since in this case the 
defendant failed to make a prima facie showing of purposeful 
discrimination under Batson, the State was not required to 
provide a neutral explanation for its challenge of Garcia. See 
Alvarado, supra. 

Finally, the State contends the Court of Appeals erred in 
reversing and dismissing the charge of attempted first degree 
sexual assault because it found that the evidence was 
insufficient as a matter of law to support the defendant’s 
conviction on that charge. 

The Court of Appeals correctly applied the standard of 
review set forth in State v. Sexton, 240 Neb. 466, 482 N.W.2d 
567 (1992), but also commented that the standard of review in 
State v. LaFreniere, 240 Neb. 258, 481 N.W.2d 412 (1992), is 
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irreconcilable and inconsistent with Sexton because 
“LaFreniere requires reasonable inferences from circum- 
stantial evidence to be taken most favorably to the 
accused upon appellate review of sufficiency of the evidence 
and Sexton requires that an appellate court take the view of the 
circumstantial evidence which is most favorable to the State.” 
State v. Covarrubias, 2 NCA 993, 1006 (1993). 

Sexton holds that in criminal cases, circumstantial evidence 
is to be treated the same as direct evidence, and the State, upon 
review, is entitled to have all conflicting evidence, direct and 
circumstantial, and the reasonable inferences which can be 
drawn from the evidence viewed in its favor. LaFreniere holds 
that in determining the sufficiency of circumstantial evidence to 
support a conviction, any fact or circumstance reasonably 
susceptible of two interpretations must be resolved most 
favorably to the accused. LaFreniere requires a reasonable 
inference from circumstantial evidence to be taken most 
favorably to the accused when circumstantial evidence is the 
only basis upon which to support a conviction and the 
circumstantial evidence is reasonably susceptible of two 
interpretations, one of guilt and the other of nonguilt, and 
neither inference is stronger than the other. See, also, State v. 
Ruiz, 241 Neb. 693, 489 N.W.2d 865 (1992); State v. Dawson, 
240 Neb. 89, 480 N.W.2d 700 (1992). 

The evidence in this case supporting the defendant’s 
conviction of attempted first degree sexual assault is primarily 
direct, consisting of the testimony of the victim. The Court of 
Appeals erred in finding the evidence insufficient as a matter of 
law to convict the defendant of attempted first degree sexual 
assault. 

In order to convict the defendant of attempted first degree 
sexual assault, the jury had to find that the defendant took a 
substantial step to sexually penetrate the victim after 
overcoming her by force or threat of force, express or implied; 
coercion; or deception. 

The evidence, when viewed in favor of the State, shows that 
the defendant, after dancing twice with K.J. at the Latin Club, 
agreed to drive her home. On the way home, the defendant 
claimed he was having car trouble and left the Interstate, 
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heading toward his cousin’s house. The defendant pretended his 
vehicle would not start. The defendant began to grab K.J.’s 
crotch and her breasts, saying “ ‘Come on; let’s do it,’ ” and 
“ «This wouldn’t be your first time.’ ” When K.J. attempted to 
leave the truck, the defendant locked the door and held onto 
K.J.’s leg, arm, and sweatshirt. K.J. escaped by slipping off her 
sweatshirt. When she was outside the vehicle, the defendant 
grabbed K.J., prompting her to hit him in the stomach. K.J. 
then ran to a truckstop and returned with the deputy sheriff to 
find that the truck had been moved and that the defendant was 
asleep with K.J.’s sweatshirt in the cab. The evidence and the 
reasonable inferences that could be drawn from it were 
sufficient to support the jury’s conviction of the defendant for 
attempted first degree sexual assault. 

The judgment of the Court of Appeals is reversed, and the 
cause remanded with directions to reinstate the judgment of the 
district court. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. FRANCES L. THOMPSON, 
APPELLANT. 
507 N.W.2d 253 


Filed October 22, 1993. No. S-92-891. 


1. Convictions: Appeal and Error. In reviewing a criminal conviction, it is not the 
province of an appellate court to resolve conflicts in the evidence, pass on the : 
credibility of witnesses, determine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact, and the verdict of the jury must 
be sustained if, taking the view most favorable to the State, there is sufficient 
evidence to support it. 

2. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not 
judicial discretion, except in those instances under the Nebraska Evidence Rules 
when judicial discretion is a factor involved in admissibility of evidence. 

3. Rules of Evidence: Other Acts. Evidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in order to show that he or she 
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acted in conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 

Trial: Evidence. All relevant evidence normally is admissible. Evidence which is 
not relevant is not admissible. 

Rules of Evidence: Words and Phrases. Relevant evidence means evidence 


having any tendency to make the existence of any fact that is of consequence to 


the determination of the action more probable or less probable than it would be 
without the evidence. 

Rules of Evidence. Admission of evidence under Neb. Evid. R. 106, Neb. Rev. 
Stat. § 27-106 (Reissue 1989), the rule of completeness, is not automatic. Even 
under rule 106, the evidence sought to be admitted must be relevant to the issues 
in the case. 

Motions for New Trial: Time. An application for new trial shall, except for the 
cause of newly discovered evidence material for the party applying, which he or 
she could not with reasonable diligence have discovered and produced at the 
trial, be filed within 10 days after the verdict was rendered unless unavoidably 
prevented. 

Motions for New Trial: Time: Appeal and Error. A motion for new trial not filed 
in conformity with the statutory requirements as to time may not be considered 
by an appellate court on review. 

Verdicts: Appeal and Error. A verdict in a criminal case must be sustained if the 
evidence, viewed and construed most favorably to the State, is sufficient to 
support that verdict. Moreover, on a claim of insufficient evidence, an appellate 
court will not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. Only where evidence lacks sufficient probative 
force as a matter of law may an appellate court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt. 

Convictions: Juries: Circumstantial Evidence. In finding a defendant guilty 
beyond a reasonable doubt, a jury may rely upon circumstantial evidence and 
the inferences that may be drawn therefrom. 

Circumstantial Evidence: Words and Phrases. Circumstantial evidence is 
evidence which, without going directly to prove the existence of a fact, gives rise 
toa logical inference that such fact exists. 

. Circumstantial evidence is evidence of one or more facts from 
which another fact can logically be inferred. 

Homicide: Intent: Words and Phrases. A person commits murder in the first 
degree if he or she kills another person purposely and with deliberate and 
premeditated malice. 


. “Purposely,” as an element of first degree murder, 


means intentionally. 

Intent: Words and Phrases. The intent involved in an actor’s conduct is a mental 
process and may be inferred from the conduct itself; the actor’s language, if any, 
in reference to the conduct; and the circumstances surrounding the conduct. 
Homicide: Intent: Circumstantial Evidence. Malice, like intent, concerns the 
state of mind of the slayer and may also be inferred from the words and acts of 
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the defendant, the circumstances surrounding his or her conduct, and the 
evidence relating to the circumstances of the criminal act. 
Intent: Words and Phrases. Malice is that condition of the mind which is 
manifested by the intentional doing of a wrongful act without just cause or 
excuse. 
Homicide: Intent: Words and Phrases. Deliberate malice and premeditated 
malice are separate and distinct elements of the crime of murder in the first 
degree. 
: . “Deliberate” means not suddenly, not rashly; but 
deliberation requires that the defendant considered the probable consequences 
of his or her act before doing the act. A person kills with deliberate malice when 
he or she, without just cause or excuse, kills another not suddenly or rashly, but 
after eoreM cine the probable consequences of doing the act. 
: . “Premeditated” means to have formed a design to 
commit an act before it is done. A person kills with premeditated malice if before 
the act causing the death occurs, he or she has formed the intent or determined to 
kill the victim without legal justification. 
Homicide: Intent: Evidence. The length of time it takes to kill another is 
evidence from which the intent of the killer may be inferred. 
Intent: Evidence: Weapons. Malice may be inferred from the shooting of 
another person with a deadly weapon. 
Homicide: Intent: Evidence. The location, nature, and number of wounds 
inflicted are circumstances from which a jury may draw the inference that a 
killing was done with deliberate and premeditated malice. 
Self-Defense. The use of force upon or toward another person is justifiable 
when the actor believes that such force is immediately necessary for the purpose 
of protecting himself or herself against the use of unlawful force by such other 
person onthe present occasion. 
Self-Defense: Death. The use of deadly force shall not be justifiable under Neb. 
Rev. Stat. § 28-1409 (Reissue 1989) untess the actor believes that such force is 
necessary to protect himself or herself against death. 
Self-Defense. A person employing protective force may estimate the necessity 
thereof under the circumstances as he or she believes them to be when the force is 
used. 


. A defendant asserting self-defense as justification for the use of force 
must havea reasonable and good faith belief in the necessity of such force. 
. Human life should not be made to depend upon conditions so unreliable 
and hazardous as the bare belief of any person that he or she is in danger of death 
or bodily harm. 

. Adefendant’s claim of self-defense is a question of fact for the jury. 
Trial: Juries. Except when there is a showing that without sequestration a party’s 
rights would be prejudiced, a party has no right to examine a venireperson out of 
the presence of all other venirepersons. 


Appeal from the District Court for Knox County: RICHARD 


P. GARDEN, Judge. Affirmed. 
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FAHRNBRUCH, and LANPHIER, JJ., and Ronin, D.J., Retired. 


FAHRNBRUCH, J. 

Frances L. Thompson appeals her jury convictions for first 
degree murder and for use of a firearm to commit a felony in 
the August 18, 1991, killing of Dean Frank. Thompson admits 
she shot and killed Frank, but claims the killing was done in 
self-defense. We affirm the jury’s verdicts. 


STANDARD OF REVIEW 

In reviewing a criminal conviction, it is not the province of an 
appellate court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the 
trier of fact, and the verdict of the jury must be sustained if, 
taking the view most favorable to the State, there is sufficient 
evidence to support it. State v. Russell, 243 Neb. 106, 497 
N.W.2d 393 (1993); State v. Bronson, 242 Neb. 931, 496 
N.W.2d 882 (1993). 


FACTS 

Viewed most favorably to the State, the facts of this case are 
as follows: 

At the time Frances L. Thompson killed Dean Frank on 
August 18, 1991, she was a 41-year-old widow. She had just 
completed her third year of full-time study at the University of 
Nebraska at Lincoln, where she had been almost a straight-A 
student. Thompson hoped eventually to attend law school and 
pursue a career in environmental law. 

During her attendance at the university, Thompson 
maintained an apartment in Lincoln. When not at the 
university, she resided in rural Knox County on an 850-acre 
farm near Verdigre, Nebraska. The farm was owned by 
Thompson’s mother, and Thompson hoped to inherit the farm 
someday. At the time Frank was killed, Thompson’s 22-year-old 
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son, Steven, was stationed in Great Lakes, Illinois, with the 
U.S. Navy. 

Thompson met Frank shortly after moving onto the Knox 
County farm in 1985. Frank did odd jobs around the farm and 
was paid by Thompson’s mother. Frank also helped Thompson 
with various tasks such as moving heavy objects and helping to 
care for her pet pig. In exchange, Thompson did mending and 
typing for Frank. 

Frank lived in Atkinson, Nebraska, and early in their 
relationship, Thompson and Frank saw each other 
infrequently. Thompson described her relationship with Frank 
as one of friendship. She testified that Frank was a “perfect 
gentleman” to her during the 6 years preceding the killing. She 
had rebuffed his one “‘pass” at her soon after they became 
acquainted. Frank sometimes spent the night at Thompson’s 
house when he did jobs for her that required more than | day to 
complete. He slept in a spare upstairs bedroom. 

The nature of the relationship between Thompson and Frank 
changed dramatically during the summer of 1991. On June 16, 
1991, Thompson spent the night at Frank’s trailer. According to 
Thompson’s testimony, Frank suggested that night in a 
“business like way” that the two marry and that he take over the 
running of Thompson’s farm so they could pursue organic 
farming. Thompson was interested in working her mother’s 
farm rather than leasing it out, but had no farming skills, and 
Frank was a farmer without a farm, 

Thompson denied that she was interested in marriage or sex 
with Frank. Nonetheless, Thompson and Frank apparently 
contemplated a sexual relationship of some sort. On Tuesday, 
June 25, Thompson wrote Frank, informing him that the cost 
of a Certificate of Sexual Health from the University Health 
Center would be about $103.28 and that “this project” could 
cost him over $200. In that letter, Thompson stated: 

Whev! I was hopin’ to do this all w/ blood outta my 
arm, but they INSIST they have to make ya take yer 
clothes off & spread yer legs. AAUUGGGHH!!! 

Makes me SICK! I’m tellin’ ya, if I do this YOU’RE 
gonna do it, TOO. Ick, ick, ICK!! (/ know, that was the 
idea, to make you do it, too. But I mean YOU hafta take 
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all the same tests I do!!) 
(Emphasis supplied.) 

Thompson questioned whether Frank might rather keep his 
freedom after having time to reconsider. Continuing the letter 
the following day, she stated: 

I just reread what I wrote yesterday, and I bet I know how 
you’ re reacting to it. 

Betcha you’re thinking something paranoid like, “Gee, 
sounds like she wants to back out.” Uh-uh, dammit. I am 
quite nicely giving you every opportunity to back out. 

. [Y]ou don’t have to look for double meanings in 
what I write. 
(Second emphasis supplied.) 

Nonetheless, Thompson explained at trial what she really 
was trying to tell Frank: 

I was trying to give him a chance to back out, hoping he 
would take it, because I didn’t want to get married. 1 
didn’t want to get involved in any sexual relationship. 


...Ididn’t want him to think, and figure out what I was 
really thinking. I didn’t want him to know, and I had 
never told him, that I just wasn’t interested in him 
sexually. | did come out and tell him that I was giving him 
an opportunity to back out, but I didn’t tell him why I 
wanted him to take it. 

(Emphasis supplied.) 

Thompson informed Frank in the letter that she had changed 
her mind about going to summer school all summer and had 
dropped two classes so that she would be at home from 
mid-July to late August. She invited him to join her in Lincoln 
for the Fourth of July. 

On July 3 or 4, 1991, Frank went to Lincoln and stayed with 
Thompson at her duplex until July 9, when both Frank and 
Thompson left Lincoln and went to Verdigre. That same day, 
the two went to a physician in Verdigre and had blood tests done 
for acquired immune deficiency syndrome and syphilis. At 
trial, Thompson described this as a “first step” in considering a 
serious relationship with Frank. Thompson was concerned 
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about sexually transmitted disease because she knew that Frank 
had engaged in sexual activity with other women. 

Thompson called the physician’s office for the results of the 
tests, which were negative, and drove to Atkinson to give Frank 
the results. Thompson testified that she was in Atkinson from 
July 12 through July 15 and that she stayed at Frank’s trailer 
while she was there. 

On Tuesday, July 16, Thompson started a letter to Frank 
inviting him to accompany her to Chicago for her son’s 
graduation from basic training. She wrote, “I KNOW you 
don’t particularly want to see Kid graduate. But, think about it! 
YES, you do! If he DOES graduate, he’ll LEAVE ME ALONE 
for 4 WHOLE YEARS. You’ll beso HAPPY FOR ME!!” She 
also wrote, “I put WAY too much energy into agonizing over 
letting sex back into my life. Guess it ain’t for you - but for ME 
it was the biggest change in lifestyle imaginable.” 

Thompson told Frank she had “something a little more fun” 
to write about, but that it was “too personal to put in a letter.” 
She informed Frank that she had learned about something that 
“could be called Selfish Sex” at a California sex clinic and that 
she thought it was “neat.” She promised to tell Frank all about 
it on Saturday, presumably July 20. Thompson signed the letter 
“Huggs &... stuff.” 

Thompson was in Atkinson again on July 22. Around this 
time, Thompson told Frank she wanted to meet his ex-wife and 
his children. According to Thompson, Frank became “very 
angry and upset” at this request and said he did not want 
Thompson meeting them, which made her suspicious. 

Thompson also testified that Frank began throwing out 
strange comments about other women. She believed he was 
trying to bait her into being jealous because she was not reacting 
to him sexually as he wanted her to. Thompson responded by 
writing two versions of a letter to Frank, apparently on July 22. 
She left one version of the letter at Frank’s trailer, where it was 
found after Frank’s death. The other version was found at 
Thompson’s farmhouse. In the version left at Frank’s trailer, 
Thompson accused Frank of “jacking w/ [her],” bringing up 
issues that raised questions in her mind, and refusing to answer 
her questions in regard to other women. 
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In the letter, Thompson referred several times to her 
“jealousy” and informed Frank that his behavior hurt her and 
“goad[ed her] into more jealousy.” Nonetheless, Thompson 
testified that she was not at all jealous of Frank because she did 
not want him and did not care who did. She claimed that she 
was “guilty of playing a game” with Frank when she said she 
was jealous, in the hope that by “feeding his ego,” 
“head-patting,” and ‘“suck[ing]-up,” he would be “com- 
plimented” and would “straighten up and be more 
honest” with her. Thompson further testified that she “was 
using the word jealousy for the word disgust. But telling 
somebody you’re disgusted with them really doesn’t get you 
anywhere, and [she] was hoping the word jealousy would.” 

Thompson wrote Frank that he had “slapped [her] up side 
the head w/ another woman” and then refused to answer her 
questions about the other woman and that “nothing could be 
more viciously calculated” to make her worry. Later in the 
letter, Thompson alluded to yet another woman Frank had 
apparently mentioned: 

And that remark last night about some woman’s “stuff all 
over.” That was doing it again, too. Why do you want to 
do that to me? Now I have to wonder, what woman? what 
stuff? where? here? He told me he had a live-in here. What 
did she look like? Was she prettier than I? Was she 
younger? What kind of competition is she? 

When you make me wonder, I wonder. BIG-time. 


I told asked you not to talk about other women to me. 
But there is something more cruel than that, even. It is 
bringing them up, & making me wonder. And worry. 


... [love you. I want to keep you. 

In the other version of the letter, Thompson also accused 
Frank of lying to her and of being sly and evasive. 

Frank’s telephone records show that on Tuesday, July 23, he 
made two long-distance calls to Thompson’s number and talked 
for 38 minutes one time and 37 minutes the other time. 
Thompson testified that Frank had told her he did not think 
about the letter she had left in his trailer the previous day and 
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that he had just thrown it in a drawer. 

A letter which the defendant testified that she wrote on July 
23 was found in Frank’s trailer after his death. It contained four 
paragraphs which, according to the letter, were added after 
Thompson talked to Frank on that night: 

So I tried to communicate with you & you “threw it ina 
drawer.” That’s what I’m worth to you. Guess I was ready 
for that; I had this written yesterday. 

Like I said, minimum of hard feelings. I don’t need you 
for an enemy. 

Sure sorry I... ruined our friendship. ... 

You left shit here. I don’t think you’ll worry too much 
about it. Seems you told me you left stuff at bitch’s [sic] 
places ALL OVER the country, I’m just another one now. 

The following day, July 24, Thompson began a letter to her 
son, informing him that she had a “Fatal Fight” with Frank. 
Discussing this “Fatal Fight,” Thompson stated: 

What was our Fatal Fight, do you wonder? Oh, it’s a 
LONG story, Kid, I mean things have been HAPPENING 
since you left. Mommy was naughty, & Mommy is payin’ 
now. Come to find out that not only VERY RICH OLD 
LADIES like Grandma. . . need to worry about men 
romancing them for their money. Dean was trying to 
romance ME for the money & farm he THOUGHT I’d 
have soon. 

(Emphasis supplied.) 

In the letter, Thompson speculated at Iength that Frank was 
going to give her trouble and that he might harm her pet pig, 
break in, or suggest to others that Thompson should be robbed. 
She commented numerous times about how worried and scared 
she was, although she admitted that she often got “overexcited 
about everything & often overreact[ed].” 

Thompson also referred in the letter to a previous 
relationship: “I remember Ron. I remember lots of violence & 
threats & evil behavior, and how... STUPID I can be, & 1 DO 
expect real problems now from Dean, too.” 

Thompson stated that she was a fool and that her ego was 
crushed flat. However, she concluded by reassuring her son, 
“[D]Jon’t worry about me, now. . . . Remember, I may whine & 
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cry, but J isa TOUGH old lady, and a damn good shot, too.” 
(Emphasis supplied.) 

On July 25, Thompson was in Jedlicka’s Hardware Hank 
store in Verdigre. At that time she purchased .357 shells and 
inquired about the type of hardware needed to hold a 2- by 
4-inch board against a door to secure it. The owner of the 
hardware store testified that he did not have the type of brace 
requested by Thompson, and he referred her to a welder. 
Thompson testified that she had brackets made for an entry 
doorway sometime in July or August. Those brackets and a 2- 
by 4-inch board were found in place on one of Thompson’s 
doors the day Frank was killed. 

On Sunday, July 28, Thompson went with Frank to a state 
park. A state conservation officer visited briefly with them as 
they were leaving, and he testified that Thompson was sitting in 
the middle of the front seat of the car next to Frank. 

That same day, Frank gave Thompson $300 for her 
upcoming trip to Chicago. Thompson testified that Frank was 
being pushy that day on the issue of marriage and that she told 
him she would not marry him. Thompson claimed that she 
could not remember Frank’s words in response to her rejection 
of him, but that his statement reminded her of an old saying of 
her mother’s to the effect that “if I can’t have you, nobody else 
will. Meaning if youdon’t marry me, I will kill you.” 

On August 1, Thompson flew to Chicago to see her son 
graduate from Navy boot camp. Telephone records indicate 
that Thompson called Frank collect five times during her 4-day 
stay in the Chicago area, the conversations each lasting between 
9 and 26 minutes. 

Thompson returned from Chicago on August 4. On the way 
home, Thompson stopped and telephoned Frank’s ex-wife, 
Betty Frank. Betty Frank testified that Thompson informed 
her that she and Frank were planning on getting married, and 
that Thompson said she wanted to get better acquainted and to 
discuss with her visitation rights with the children. 

However, Thompson testified that she no longer wanted to 
discuss visitation rights at the time she called and that the real 
purpose of the call was to gather information to find out if 
Frank meant his threat to kill her made the previous week. Betty 


STATE v. THOMPSON 385 
Cite as 244 Neb. 375 


Frank refused to meet with Thompson and hung up. 

When she returned to her farm, Thompson called Frank and 
talked to him for over one-half hour. 

The following day, August 5, Thompson contacted Delores 
Fischer, a former girl friend of Frank’s who lived in Atkinson, 
and arranged to meet her that day. Thompson testified that 
Fischer told her that once, when he was drunk, Frank had 
threatened to slit Fischer’s throat. Thompson testified that after 
her conversation with Fischer, she decided that Frank was 
dangerous and that there was no longer a possibility of a 
relationship with Frank. When Frank called Thompson that 
night, she called him a dirty name and hung up on him. 

The evening of August 5, Thompson wrote to her son 
explaining that she had not been “flirting” with Frank when she 
had called him from Chicago, but that she was merely 
“postponing,” because if she could keep Frank hoping, he 

. would not harm her home or her pet pig. 

Thompson stated that she would not allow Frank to come 
over and fix her pig’s irrigation pipe, even though he was willing 
to do so. She wrote to her son that she might have “blown [her] 
front” by refusing to see Frank that evening, but that she could 
not bear to have Frank drooling and weeping on her. Moreover, 
she wrote, Frank had “a face like a drowning rat . .. who could 
stand it w/o vomiting?” 

Thompson admitted to her son that she did “kiss [Frank] & 
stuff.” She reiterated her belief that Frank was interested in the 
money she might inherit from her mother, rather than 
“want[ing her] body” as she had originally thought. Thompson 
was pleased that she, “the Honor Student,” had figured this out 
before Frank “took” her for anything, even though it had taken 
her a month to do so. To the contrary, Thompson wrote in 
reference to Frank, “] took HIM! He’s been spending a lot of 
money on me this last month. Serves him right. My single 
BIGGEST take was the $300 he gave me to fly to Chicago. 
Sucker!” 

Thompson told her son that the reason she was afraid of 
Frank was because Frank would be “pissed” when he figured 
out that he was getting nothing from Thompson. She thought 
he might be able to figure things out “w/ his half a brain.” 
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However, Thompson concluded, “He’s a liar, a user, AND a 
fool, and I ain’t THAT scared of him. I'll just sleep w/ my .357 
tonight . . . (grin).” 

On August 6, Thompson returned to Jedlicka’s Hardware 
Hank store and exchanged a box of “.357 Max” shells suitable 
for a rifle for a box of .357 Magnum cartridges for use in a 
revolver. 

Also on August 6, Thompson wrote a letter to a friend in 
Omaha discussing Fischer. Thompson wrote that she had 
concluded, after meeting and talking to Fischer, that Fischer 
still cared about Frank and still wanted “to do him.” This made 
her “dislike” Fischer, Thompson wrote to her friend, but she 
could see Fischer’s weakness and loneliness and have pity. 

In the same letter, Thompson referred to Frank as “a classic 
sociopath.” She wrote that “[Frank’s] MISTAKE was in being a 
FALSE FRIEND to an INTELLIGENT & non-desperate lady.” 

On August 7, Frank wrote Thompson a letter which stated in 
part: 

You went downtown got in a good argument with 
people ar and got Slaped arround [sic]! to [sic] Bad you got 
beat up! 


I TOLD YOU MY PAST IS DEAD! NOW IT IS GONE 
TOO! 
YOU ARE REALLY INTO THE WRONG WORLD 
IF YOU BELIEVE OTHERS! 
I TOLD YOU THE TRUTH! 
LOVE! 
/s/ Dean 
On August 8, Thompson wrote Fischer a letter in which she 
admitted spending the night with Frank on Sunday, June 16, 
but denied that she “took any of [her] clothes off.” Thompson 
was aware that Fischer had spent the night with Frank in his 
trailer on a Saturday night in June, perhaps the night previous 
to Thompson’s visit. She made the following comments about 
her relationship with Frank: 
You see, what happened, Dean started telling me after 
that he loved me so much that he hadn’t been screwing 
anyone else at all for months. And I was stupid enough to 
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believe that! 

So I didn’t know he was seeing you then or I sure 
wouldn’t have let him waste my time, and backstab you, 
by putting that snow job on me. 


When I want a Houseboy I’ll hire one, I won’t have 
someone pretending to be my friend come sucking up to 
me and lying to me to get my money. 

Frank’s telephone bill indicates that on August 10 he called 
Thompson at 6:40 p.m. and talked for 213 minutes. Thompson 
testified that she did not remember the conversation very well, 
but that she simply gave Frank the opportunity to talk. 

-On August 11, Frank was at Thompson’s farm, where he 
fixed the pig’s irrigation pipe and moved a refrigerator. 
Thompson testified that she told Frank on that day never to 
come back to her farm and that Frank wrote out a piece of 
paper giving Thompson all his property which he had stored on 
her farm, including a 1973 Ford pickup. That document and 
the title to the pickup were found in Thompson’s kitchen after 
Frank was killed. 

On Monday, August 12, Thompson wrote to her son that she 
“took a chance” by letting Frank come over to help her. She was 
willing to take such a chance because she “[knew] male 
psychology. Men are too STUPID to ever GIVE UP” 

Having been rebuffed by Betty Frank when she attempted to 
talk to her on August 4, Thompson wrote her a letter dated 
August 13. In that letter, Thompson again said that her original 
purpose in contacting Betty Frank had been to meet her because 
Thompson and Frank had planned to be married. However, 
Thompson stated, “Amazing how quickly things can change! 
The engagement is off.” Thompson informed Betty Frank that 
Frank had been lying to her a lot, and she questioned her about 
what might happen next. 

How violent is he? He threatened to kill me if I wouldn’t 
marry him, but I think that’s a standard threat. Please tell 
me if I should, and how much, worry about retaliation 
from him? No-one would know about that better than 
you, I think. At least you are still alive, and that’s 
encouraging. 
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On Saturday, August 17, the day before she shot Frank, 
Thompson wrote a final letter to her son, in which she stated 
that Frank had been calling her all week, but that she had not 
told him what she really thought of him. Thompson stated: 

This girlfriend of his that [ met in Atkinson told me that 
he got all drunk before and threatened to slit her throat, 
and Mrs. Boham told mea few days ago. . . that he used to 
beat his wife all the time when they lived out here. 

I don’t want that psycho AROUND. I bought a new 
box of .357 shells & I’m gonna load up and PRACTICE 
some this afternoon! I bought a new box of .25 shells a 
while back, and if I can find it I’ll give the little guy some 
exercise, too. 

A resident of a farm about one-quarter mile from 
Thompson’s testified that he heard shots which sounded like 
someone target practicing in the Thompson yard area on 
Saturday afternoon, August 17. It sounded to him as if two 
different calibers of guns were being used because one group of 
shots was louder than another group of shots. 

That evening, Frank called Thompson at 7:06 p.m. and 
talked for 51 minutes. He called again at 10:12 p.m. and talked 
for 16 minutes. At 10:43 p.m., Thompson called the Knox 
County sheriff’s office and reported to Don Henery, the chief 
investigator for the sheriff’s office, a threatening phone call 
that she had received. Henery testified that Thompson reported 
that she and Frank had argued earlier in the week and that 
Frank had just called and threatened to send the “Gatz boys” 
out to her place. 

Thompson also told Henery that Frank was angry because 
she refused to marry him and that Frank had previously 
threatened her. Henery testified that Thompson was very calm 
and matter-of-fact on the telephone, that she did not request 
that he come out, and that he advised her to tape-record future 
threatening conversations. 

Frank’s telephone records show that he called Thompson at 
1:05 a.m. on August 18 and talked for 13 minutes. Thompson 
testified that Frank screamed things at her, threatening to slit 
her throat for checking up on him, shoot her truck full of holes 
with her in it, burn her house, and butcher her pig. However, 
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Thompson testified that she did not believe Frank was an 
immediate threat, because he sounded “drunk out of his 
mind,” and she believed he was in Atkinson, at least 2 hours 
away. 

Frank called Thompson again at 7:08 a.m. Thompson claims 
he repeated his threats, this time in a calm and quiet voice. 
Frank’s telephone records indicate that this call lasted 2 
minutes, although Thompson testified that it seemed like Frank 
had said nasty things to her for a long time. The Knox County 
sheriff’s log shows that more than 5 hours later, at 12:26 p.m., 
Thompson called the sheriff’s office and reported Frank’s 
threatening phone calls to Deputy Lee Waterman. 

Thompson kept notes about Frank and the events of August 
17 and 18 on her computer. The computer disk containing those 
notes, as well as disks containing Thompson’s correspondence 
with Steven and with other people, was seized by the sheriff, 
printed out, and entered into evidence at trial. The file name for 
Thompson’s notes of August 17 and 18 was “Assault Report.” 

On August 18, Thompson wrote, “I called Deputy 
‘Waterman at 12:22 (noon). . . . I called Dean a ‘dangerous 
psycho’ and told Deputy Waterman how scared of him | am.” 
Deputy Waterman instructed Thompson on how to obtain a 
restraining order and advised her to do so on Monday, the 
following day. 

At 3:12 p.m., Frank again called Thompson, and they talked 
for 32 minutes. Thompson testified that Frank did not threaten 
her at that time. She wrote in her computer notes that Frank 
“sounded calmer, but like he were going to burst into tears any 
second.” She testified at trial that Frank “sounded like his 
normal self and he talked about normal stuff.” Before he hung 
up, Frank told Thompson he was going to put clothes into the 
dryer and go grocery shopping. Thompson testified that she did 
not invite Frank to her house, nor did he give her any indication 
that he was coming over. 

A few minutes later, Delores Fischer called and told 
Thompson that Frank had been at her place from 12:30 to 2 
p.m. and had seemed all right. Fischer testified that Frank had 
watched TV, napped, and had two cans of beer during that time. 
Fischer also informed Thompson that she had talked to Bea 
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Gatz, the mother of the Gatz boys, and that Bea had reassured 
her that the boys were harmless. 

Thompson testified that, later, as she was sitting in the dining 
room at her computer writing about Frank’s threats to her, she 
heard a car door slam. Thompson claims she went into the 
adjacent storage room, saw Frank’s car from the window, and 
became frightened because she had not thought he would 
actually come to her house and attack her. She testified that she 
thought she should get back to where her gun was, on a chair 
next to where she had been sitting working on the computer, 
and quickly went back to the computer. As she returned to her 
chair, she saw Frank in the doorway between the kitchen and 
the dining room. 

Frank told Thompson he had brought groceries, and she 
instructed him to put them in the refrigerator. Thompson 
testified that Frank walked toward the refrigerator, then 
suddenly whirled toward her, screaming, “ ‘I’m [unintelligible 
two-syllable word] kill you.’ ” Although she did not actually 
hear the words, Thompson was sure that Frank had said, “I’m 
going to kill you,” because it fit the situation. Knox County 
Sheriff Wes Eisenbeiss testified that in his conversations with 
Thompson after the shooting, she did not mention anything 
Frank had said to her before she shot him. She only told him 
that Frank had “made a noise.” 

Thompson testified that Frank then “lunged” toward her 
and that she grabbed her .357 Magnum from the chair, pointed 
it at Frank with both hands, and said, “{[H]uh-uh.” She said 
that when Frank did not stop moving toward her, she rapid- 
fired all six rounds in her handgun. She testified that although 
the shots stopped Frank, she “couldn’t stop pulling the trigger,” 
so she aimed the last shots down and away from him. 

The sheriff's log indicates that Thompson called at 5:35 p.m. 
to report the shooting. Deputies arrived at Thompson’s farm at 
6:25 p.m. and were admitted to the house by Thompson. 

The deputies found Frank lying on the floor of the computer 
room and a pool of blood on the floor. To the left of Frank’s 
head were words written in blood on the floor which appeared 
to say “self defense,” although the second word was difficult to 
make out. There was testimony at trial that Frank was right 
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handed. No blood was found on Frank’s right hand, but there 
was blood noted on his left hand. Deputies also found a note in 
an open suitcase nearby with the words “I love Fran,” “self 
defense,” and “Dean” each written twice and the words “Fran I 
love you” written once. 

When a deputy asked Thompson what Frank had been shot 
with, she handed him a loaded Colt Python .357 Magnum gun. 
She testified that she had reloaded the weapon while calling the 
sheriff’s office to report the shooting. 

After determining that Frank was still alive, the deputies 
requested assistance from the rescue squad. When squad 
members entered the house, Thompson was sitting on the arm 
of a chair beside Frank, smoking a cigarette. In response to 
questioning, Thompson stated that she did not know where she 
had shot Frank, or how many times. 

Rescue squad members testified that Frank was lying on the 
floor on his left side in a fetal position, his knees drawn up to his 
chest. He was biting on a pillow and moaning. A bag containing 
a package of lunchmeat was found underneath his side. In 
response to questioning, Frank replied, “Just leave me alone 
and let me die.” Frank’s condition then deteriorated rapidly, 
and he was unable to respond verbally thereafter. A preliminary 
examination by squad members revealed two abdominal 
wounds and a back wound. One of the abdominal wounds was 
bleeding profusely. 

By 6:30 p.m., Frank had no discernible blood pressure, 
pulse, or respirations and was totally unresponsive. Efforts at 
cardiopulmonary resuscitation proved unsuccessful, and Frank 
was pronounced dead by a local physician at 7 p.m., 4 minutes 
after the rescue squad arrived in Verdigre. 

Thompson was taken into custody that evening as a material 
witness. She commented several times to a deputy that “it did 
not turn out like TV.” Sheriff Eisenbeiss testified that when he 
inquired how Thompson was standing up under the events of 
the day, she responded that it was self-defense, that Frank was 
going to kill her, that Frank had made threats to her, and that he 
was going to get the Gatz boys after her. Thompson also told 
Sheriff Eisenbeiss, “Maybe he wouldn’t have done anything to 
me, but I have read where women waited too long to defend or 
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protect themselves.” 

Thompson expressed hope that the sheriff could test her 
hands for the presence of blood “so they don’t think I wrote the 
note in blood.” She informed the sheriff that Frank had written 
the note in blood. Sheriff Eisenbeiss testified that he did not 
observe blood on Thompson’s hands at the time. 

An autopsy performed on Frank’s body revealed a wound 
from a bullet which entered his left abdomen and exited his 
back. Two other bullets entered from the back. One entered 
Frank’s right hip, shattering his hip bone and lodging in the 
bone. The other entered his right back, passed through his liver 
and right lung, and exited through his lower chest, striking his 
right elbow area. 

During the course of their investigation, deputies found three 
bullet holes in Thompson’s dining room floor next to where 
Frank had been lying. The path of the bullets was reconstructed 
by placing rods through the dining room floor in order to 
determine the angle from which the bullets were fired. Those 
three bullets appeared to have been fired from an area in the 
dining room in front of the doors to Thompson’s storage room. 
Thompson claimed that she was standing next to her computer 
when she shot Frank. 

No blood was found anywhere in the house except in the 
immediate area where Frank was lying when law enforcement 
officials arrived, even though Thompson testified that Frank 
moved around quite a bit after being shot. 

Thompson admitted that there was an ashtray full of 
cigarette butts which could have been hers on top of a 
refrigerator in the storage room. That room was one from 
which Thompson could see to the front of the house. 

Sheriff Eisenbeiss testified that Thompson told him she 
heard Frank open the kitchen refrigerator door, and she 
thought he took off his boots in the kitchen. Photographs taken 
from the area of the computer demonstrate clearly that the 
kitchen area, including the refrigerator, could easily be seen by a 
person at the computer. 

Deputies found two cans of Mace in Thompson’s bedroom. 
A loaded .25-caliber semiautomatic handgun was found under 
her pillow. 
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On September 12, 1991, Thompson was charged by 
information with first degree murder and use of a firearm to 
commit a felony in the killing of Frank. She was subsequently 
convicted by a jury of both charges. Thompson was sentenced 
to life imprisonment for first degree murder and to 10 years’ 
imprisonment for the firearm charge, the sentences to run 
consecutively. She now appeals her convictions to this court. 


ASSIGNMENTS OF ERROR 

The defendant claims that the trial court erred in (1) refusing 
to admit evidence of the physical abuse which she allegedly 
suffered at the hands of a former boyfriend as evidence in 
support of her claim of self-defense, and because the State 
introduced a letter written by Thompson alluding to that abuse 
during its case in chief; (2) failing to grant her motion for new 
trial due to insufficiency of the evidence to support the verdict; 
and (3) failing to permit limited, sequestered, and individual 
voir dire of the jury. 


ADMISSIBILITY OF PRIOR ABUSE 

The defendant contends that the district court erred in 
refusing to admit evidence of the physical abuse she allegedly 
had suffered in 1983 at the hands of a former boyfriend, Ron 
Thompson. Although the defendant was never married to Ron 
Thompson, she apparently lived with him from 1980 to 1983 
and had her and her son’s last names legally changed to 
Thompson during that time period. 

Thompson sought to testify on.the witness stand about the 
alleged abusive and threatening relationship she had with Ron 
Thompson, but was prevented from doing so upon a relevance 
objection by the State. The court sustained the objection on the 
basis that what had happened 8 years previously with another 
man was not relevant to Thompson’s response to threats made 
by Frank. Without making an immediate offer of proof 
following the trial court’s ruling, the defendant continued to 
answer questions on her direct examination. 

Later that day, the defense submitted as an offer of proof an 
11-page report Thompson herself had written and filed with the 
Washington County sheriff’s office on March 20, 1983. That 
report detailed a bizarre 2-day episode on March 16 and 17, 
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1983, in which Ron Thompson allegedly raped the defendant, 
held her captive, and repeatedly threatened her with surgical 
mutilation and death. 

Based on the offer of proof, the trial court again found the 
proffered testimony to be irrelevant because it involved a third 
party rather than the victim and because the abuse had occurred 
over 8 years prior to the time the defendant killed Frank. The 
court also found that the evidence should be excluded under 
Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1989), 
because of the danger that the acts of Ron Thompson might be 
imputed by the jury to Frank, thus creating unfair prejudice, 
confusing the issues, or misleading the jury. The court stated 
that the issue in the case was Thompson’s state of mind toward 
the victim, not her state of mind toward Ron Thompson. 

The defendant argues that the evidence should have been 
admitted to show that she acted in a reasonable fashion in 
defending herself against Frank. She further maintains that 
such evidence was necessary to explain her reference to Ron 
Thompson in the letter to her son dated July 24, which was 
introduced by the State as part of its case in chief. 

’ “[IJn all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence... .” 
State v. Messersmith, 238 Neb. 924, 936, 473 N.W.2d 83, 92 
(1991). Accord, State v. Toney, 243 Neb. 237, 498 N.W.2d 544 
(1993); State v. Peterson, 242 Neb. 286, 494 N. W.2d 551 (1993). 

Initially, we address Thompson’s claim that the evidence of 
her abuse by “a person,” Ron Thompson, was admissible 
under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) 
(Reissue 1989), to show that Frank’s actions made Thompson 
angry, frustrated, and frightened, because the actions of the 
two men were directly related in Thompson’s mind. This is a 
misapplication of rule 404(2), which states: 

Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
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opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
(Emphasis supplied.) 

Although the statute does not expressly state that the “other 
crimes, wrongs, or acts” must be those of the accused and not 
of a third party, it is obviously implied, and we have previously 
held that to be the case. In State v. Timmerman, 240 Neb. 74, 
87, 480 N.W.2d 411, 419 (1992), we stated that “[uJnder rule 
404(2), evidence of other crimes is not admissible unless there is 
sufficient evidence that the crimes were actually committed and 
that the defendant committed them . . . .” (Emphasis supplied.) 

We based our holding on Huddleston v. United States, 485 
U.S. 681, 689, 108 S. Ct. 1496, 99 L. Ed. 2d 771 (1988), in which 
the U.S. Supreme Court held that “[e]vidence is admissible 
under Rule 404(b) only if it is relevant. . . . In the Rule 404(b) 
context, similar act evidence is relevant only if the jury can 
reasonably conclude that the act occurred and that the 
defendant was the actor.” (Emphasis supplied.) 

Because Thompson was attempting to introduce evidence of 
the acts of a third party to show that she acted reasonably in 
defending herself against Frank, that evidence is irrelevant and 
therefore inadmissible in the context of rule 404(2). 

Even though evidence of Ron Thompson’s abuse of the 
defendant is not admissible as an other act, that does not mean 
it is inadmissible for any purpose. All relevant evidence 
normally is admissible. Evidence which is not relevant is not 
admissible. See Neb. Evid. R. 402, Neb. Rev. Stat. § 27-402 
(Reissue 1989). Relevant evidence means “evidence having any 
tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable 
or less probable than it would be without the evidence.” Neb. 
Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1989). 

Our research has found no cases, nor have we been cited to 
any, in which a defendant has been permitted to introduce 
evidence of one episode of abuse by one individual to support 
the defendant’s claim of self-defense in killing a second 
individual many years later. Moreover, we have found no cases 
in which a defendant has been permitted to introduce evidence 
of prior abuse to support the killing in self-defense of a victim 
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who has always behaved as a “perfect gentleman” and who has 
concededly never laid a hand on the defendant. Finally, we have 
found no cases in which evidence of prior abuse has been used 
to support the self-defense killing of a victim whose alleged 
“abuse” of a defendant consisted of three or four threats, all 
but one of which was by telephone from many miles away. 

We therefore conclude that the evidence of Ron Thompson’s 
alleged abuse of the defendant is irrelevant, because it fails to 
make the existence of any fact that is of consequence to the 
determination of the defendant’s claim of self-defense more or 
less probable than it would otherwise be, without such 
evidence. The trial court did not commit error in excluding the 
evidence for lack of relevance. Because we have determined 
that the evidence was not relevant, we need not consider 
whether it was properly excluded under rule 403. 

The defendant also appears to argue that evidence of the 
defendant’s prior abuse is admissible under Neb. Evid. R. 106, 
Neb. Rev. Stat. § 27-106 (Reissue 1989), although she does not 
cite that statute. The State had introduced into evidence in its 
case in chief a letter to the defendant’s son in which she referred 
to Ron Thompson. However, admission of evidence under rule 
106, the rule of completeness, is not automatic. Even under rule 
106, the evidence sought to be admitted must be relevant to the 
issues in the case. See State v. Schrein, ante p. 136, 504 
N.W.2d 827 (1993). 

Having determined that evidence of Ron Thompson’s prior 
abuse of the defendant is not relevant for any purpose, we find 
that this assignment of error is without merit. 


MOTION FOR NEW TRIAL 

Next, we turn to Thompson’s claim that the district court 
erred in overruling her motion for new trial due to insufficiency 
of the evidence to support the verdict, pursuant to Neb. Rev. 
Stat. § 29-2101 (Reissue 1989). Although the district court 
apparently overruled the motion on its merits, the State argues 
that this assignment of error is not properly before this court 
because the motion for new trial was not timely filed. 

Neb. Rev. Stat. § 29-2103 (Reissue 1989) provides in relevant 
part that “{an application for new trial] shall, except for the 
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cause of newly discovered evidence material for the party 
applying, which he [or she] could not with reasonable diligence 
have discovered and produced at the trial, be filed within ten 
days after the verdict was rendered unless unavoidably 
prevented.” (Emphasis supplied.) 

On August 19, 1992, jury verdicts were rendered against 
Thompson for first degree murder and for the use of a firearm 
in the commission of a felony. Her motion for new trial was 
filed on September 2. Because August 29, the 10th day after 
August 19, fell on a Saturday, the latest date the motion could 
have been filed in compliance with the statute was Monday, 
August 31. See Neb. Rev. Stat. § 25-2221 (Reissue 1989). 
Therefore, the filing of Thompson’s motion on Wednesday, 
September 2, was 2 days late unless it fell within one of the two 
statutory exceptions to the 10-day requirement. 

Section 29-2103 makes exceptions to that requirement for 
newly discovered evidence material for the party applying, 
which he or she could not with reasonable diligence have 
discovered and produced at trial, and in situations where a 
party is “unavoidably prevented” from filing on time. The 
defendant’s motion for new trial alleges neither. Rather, it 
alleges that there was irregularity in the proceedings of the trial 
court, that the verdict was not sustained by sufficient evidence, 
and that errors of law occurred at trial. 

The defendant’s attorney did file in this court on April 22, 
1993, an “Application for Leave to Supplement Record” and 
an “Affidavit of Counsel.” In his affidavit, defense counsel 
gives a variety of reasons he was unavoidably prevented from 
filing Thompson’s motion for new trial on time. He further 
alleges that the Knox County Attorney waived the timely filing 
of the motion. 

However, our holding in Yaylor Dairy Products Co. v. 
Owen, 139 Neb. 603, 298 N.W. 332 (1941), prevents us from 
considering defense counsel’s affidavit. In that case, a party 
attempted to file an appeal bond on the last day permitted by 
statute, but found the county judge gone and the courthouse 
closed for Lincoln’s Birthday, although it was not a legal court 
holiday. The appeal bond was filed on the following day. On 
appeal to this court, the party urged, apparently by means of 
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affidavit, that he had attempted a timely filing. We held: 
Even if this situation warranted the filing of the bond on 
the eleventh day, it is of no avail here because if is not 
Shown by the record... .Therecord is barren of evidence 
or findings of any default on the part of the county judge 
which prevented a timely appeal. The record imports 
absolute verity, and when a party attempts to escape the 
effect of a plain provision of statute by proof of special 
circumstances, bringing the matter within a recognized 
exception, it must appear from the record that such an 
issue was before the district court. The filing of affidavits 
in this court is not a proper way to present such an issue 
here. 

(Emphasis supplied.) Taylor Dairy Products Co. v. Owen, 139 

Neb. at 605, 298 N. W. at 333. 

It does not appear from the record in this case that the issue 
of the timeliness of the defendant’s motion for new trial was 
ever before the district court. Therefore, she has not brought 
herself within either of the recognized exceptions to the 
requirement that a motion for new trial be filed within 10 days. 
Nor does defense counsel’s affidavit in this court properly raise 
the issue. 

Moreover, this court has long held that § 29-2103 by its terms 
is mandatory. See, Parker v. State, 164 Neb. 614, 83 N.W.2d 
347 (1957); McCoy v. State, 110 Neb. 360, 193 N. W. 716 (1923). 
A motion for new trial not filed in conformity with the 
statutory requirements as to time may not be considered by an 
appellate court on review. See Parker v. State, supra. 

Although the State is correct that the defendant’s motion for 
new trial is not properly before this court, we note that a motion 
for new trial is not a prerequisite to obtaining appellate review 
for insufficiency of evidence to support a judgment. See Neb. 
Rev. Stat. § 25-1912.01(2) (Reissue 1989). Because of the 
seriousness of the offenses of which the defendant has been 
convicted, we exercise our option to review the record for plain 
error as to whether the evidence is sufficient to support the 
defendant’s conviction for first degree murder. See Neb. Rev. 
Stat. § 25-1919 (Cum. Supp. 1992). 

A verdict in a criminal case must be sustained if the 


STATE v. THOMPSON 399 
Cite as 244 Neb. 375 


evidence, viewed and construed most favorably to the 
State, is sufficient to support that verdict. Moreover, on 
such a claim, an appellate court will not set aside a guilty 
verdict in a criminal case where such verdict is supported 
by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may an appellate court 
set aside a guilty verdict as unsupported by evidence 
beyond a reasonable doubt. 
State v. Connely, 243 Neb. 319, 333, 499 N. W.2d 65, 75 (1993). 

In finding a defendant guilty beyond a reasonable doubt, a 
jury may rely upon circumstantial evidence and the inferences 
that may be drawn therefrom. State v. Batiste, 231 Neb. 481, 
437 N.W.2d 125 (1989), disapproved on other grounds, State v. 
Pettit, 233 Neb. 436, 445 N.W.2d 890 (1989). Circumstantial 
evidence is evidence which, without going directly to prove the 
existence of a fact, gives rise to a logical inference that such fact 
exists. State v. Tucker, 242 Neb. 336, 494 N.W.2d 572 (1993). 
Circumstantial evidence is evidence of one or more facts from 
which another fact can logically be inferred. Id. 

A person commits murder in the first degree if he or she kills 
another person purposely and with deliberate and premed- 
itated malice. Neb. Rev. Stat. § 28-303(1) (Reissue 1989). 
“Purposely,” as an element of first degree murder, means 
intentionally. State y. Reynolds, 235 Neb. 662, 457 N.W.2d 405 
(1990). The intent involved in an actor’s conduct is a mental 
process and may be inferred from the conduct itself; the actor’s 
language, if any, in reference to the conduct; and the 
circumstances surrounding the conduct. State v. Russell, 243 
Neb. 106, 497 N. W.2d 393 (1993). 

“Malice,” like intent, concerns the state of mind of the slayer 
and may be inferred from the words and acts of the defendant, 
the circumstances surrounding his or her conduct, and the 
evidence relating to the circumstances of the criminal act. See 
State v. Illig, 237 Neb. 598, 467 N.W.2d 375 (1991). Malice is 
that condition of the mind which is manifested by the 
intentional doing of a wrongful act without just cause or 
excuse. State v. Nielsen, 243 Neb. 202, 498 N. W.2d 527 (1993). 

“Deliberate malice” and “premeditated malice” are 
separate and distinct elements of the crime of murder in 


400 244 NEBRASKA REPORTS 


the first degree. ... 

“Deliberate” means not suddenly, not rashly; but 
deliberation requires that the defendant considered the 
probable consequences of his or her act before doing the 
act....Aperson kills with “deliberate malice” when he or 
she, without just cause or excuse, kills another not 
suddenly or rashly, but after considering the probable 
consequences of doing the act. 

“Premeditated” means to have formed a design to 
commit an act before it is done. .. . A person kills with 
“premeditated malice” if before the act causing the death 
occurs, he or she has formed the intent or determined to 
kill the victim without legal justification. 

(Citations omitted.) State v. Batiste, 231 Neb. at 491, 437 
N.W.2d at 132. 

One way in which a jury could infer the malice the defendant 
felt toward Frank is from the defendant’s words in her 
correspondence with others. The tone of her letters in 
discussing Frank was contemptuous. Among other things, she 
referred to him as a fool, a sucker, and a houseboy. On several 
occasions, she ridiculed his physical appearance. The defendant 
belittled Frank’s intellect, while referring frequently to her own 
superior intelligence and status as a Mensa member and an 
honor student. 

A jury could also infer from the defendant’s acts in the days 
preceding the killing, as well as on the day of the killing, that the 
defendant killed Frank intentionally and with malice. The day 
after she had written to her son about a “Fatal Fight” with 
Frank, the defendant purchased ammunition for her .357 
Magnum handgun. Later, she wrote to her son that she was not 
that scared of Frank and that she would just sleep with her .357 
Magnum. The following day, the defendant exchanged the 
ammunition she had erroneously purchased for the kind that 
would fit her .357 Magnum handgun. 

The day before she shot and killed Frank, the defendant 
wrote to her son that she did not want “that psycho” around, 
that she had purchased new ammunition, and that she was 
going to “load up and PRACTICE” that afternoon with her 
two handguns. A neighbor of the defendant’s heard what 
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appeared to be target practicing in the direction of the 
defendant’s farm that afternoon. 

When Frank arrived at the defendant’s farmhouse the 
following afternoon, she had her loaded .357 Magnum 
handgun at her side. Although the defendant had two cans of 
Mace available, she had armed herself with a lethal weapon. 
She also chose to use her .357 Magnum rather than her smaller, 
.25-caliber semiautomatic handgun. The .357 Magnum was 
loaded with hollow point bullets, a type of ammunition 
designed to mushroom upon impact and thereby increase the 
wounding power of the bullet. 

A jury could conclude from the evidence of an ashtray full of 
cigarette butts on top of a refrigerator in the defendant’s storage 
room that she may have expected Frank and was in fact 
watching for him in that room. It was a room from which the 
defendant could see to the front of the house. A jury could also 
find that the trajectory of the three bullets which were fired into 
the floor was consistent with those shots being fired from an 
area in front of the door to the storage room, and not from 
behind the computer table as the defendant claimed. 

The length of time it takes to kill another is evidence from 
which the intent of the killer may be inferred. See State v. 
Batiste, supra. The forensic pathologist who performed the 
autopsy on Frank, Dr. Brad Randall, testified that the gunshot 
to Frank’s right back shattered the right lobe of his liver and 
that such an injury would cause an individual to lose a large 
amount of blood very quickly. In his opinion, an individual 
would only live 10 to 15 minutes after suffering a gunshot such 
as Frank received to his right lung and liver and would probably 
lose consciousness within 5 to 10 minutes after sustaining sucha 
wound. Frank was still breathing when sheriff’s deputies and 
rescue personnel arrived 50 minutes after the defendant 
reported the shooting. However, only 5 minutes later, Frank 
had become unresponsive to any type of stimulus and had no 
discernible blood pressure, pulse, or respirations. 

There was evidence from the appearance of the wound to 
Frank’s upper left abdomen that Frank had survived for some 
period of time after that wound was sustained. The two wounds 
to Frank’s back did not have this characteristic appearance. 
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Additionally, Dr. Randall concluded from the nature of the exit 
wound in Frank’s right chest and the injury to his right elbow 
that Frank’s right arm was against or near to his body as that 
bullet passed through and that this could have occurred if 
Frank had been lying on the floor with his arm under him when 
that shot was fired. 

These findings led Dr. Randall to believe that the three 
gunshot wounds were not all inflicted at the same time in “rapid 
fire’ sequence as the defendant claimed and that the shot to 
Frank’s right back was possibly fired shortly before law 
enforcement and rescue squad personnel arrived. 

Two high school boys hitting golf balls at a neighboring farm — 
testified that they heard two to three shots. One of the boys 
placed the time of the shots at about 5:20 to 5:30 p.m. This was 
a few minutes after the other boy had seen a car turn into 
Thompson’s driveway. The boys continued hitting golf balls 
until 6 p.m., but neither heard any other shots. 

From these facts, as well as from the fact that Frank was 
apparently able to write a note in blood on the floor as well asa 
note on a piece of paper sometime during the course of events, a 
jury could properly find that the defendant inflicted the three 
gunshots upon Frank over a period of time, and not in rapid 
succession as she claimed. 

Malice may be inferred from the shooting of another person 
with a deadly weapon. State vy. Nielsen, 243 Neb. 202, 498 
N.W.2d 527 (1993). The defendant was trained in the use of 
firearms as a security guard, owned several weapons of various 
types, and target-practiced with regularity. She considered 
herself a good shot, and her son testified that this was true. 
Although she had chemical Mace and a small-caliber handgun 
readily available to her, she chose a large-caliber handgun 
loaded with a very damaging type of bullet as a weapon of first 
resort. 

Mark Bohaty, a Nebraska State Patrol firearms examiner, 
testified that the defendant’s weapon was a double-action 
revolver which required 12 pounds of force on the trigger to 
fire. It was not a semiautomatic or automatic weapon and 
therefore required that much force to fire each bullet. The 
weapon could also be operated single-action by cocking the 
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hammer back and applying 3 to 3'/4 pounds of pressure to the 
trigger each time the weapon was fired. 

The location, nature, and number of wounds inflicted are 
circumstances from which a jury may draw the inference that a 
killing was done with deliberate and premeditated malice. State 
v. Nielsen, supra. The defendant fired all six rounds in her 
revolver, striking Frank in the torso once in the front and twice 
in his back and striking the floor three times. 

Based upon all the direct and circumstantial evidence in this 
- case, the jury could have found beyond a reasonable doubt that 
the defendant’s words and conduct in the days and hours before 
the shooting, as well as the circumstances surrounding the 
shooting itself, were sufficient to prove that the defendant 
intended to kill Frank and that she did so with deliberate and 
premeditated malice after incapacitating Frank and exacting 
two exculpatory notes from him, one written in his own blood. 

The evidence was also sufficient to reject the defendant’s 
claim of self-defense. Because the defendant claims that she 
shot Frank in self-defense, the State was required to prove 
beyond a reasonable doubt not only that the defendant 
committed murder in the first degree, but that she killed Frank 
without justification. 

Neb. Rev. Stat. § 28-1409 (Reissue 1989) provides: 

(1) . . . [T]he use of force upon or toward another 
person is justifiable when the actor believes that such force 
is immediately necessary for the purpose of protecting 
himself {or herself] against the use of unlawful force by 
such other person on the present occasion. 


(4) The use of deadly force shall not be justifiable under 
this section unless the actor believes that such force is 
necessary to protect himself {or herself] against death .... 


(5) . . . [A] person employing protective force may 
estimate the necessity thereof under the circumstances as 

he [or she] believes them to be when the force is used... . 
This court has long held that a defendant asserting 
self-defense as justification for the use of force must have a 
reasonable and good faith belief in the necessity of such force. 
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See, State v. Stueben, 240 Neb. 170, 481 N.W.2d 178 (1992); 
Housh v. State, 43 Neb. 163, 61 N.W. 571 (1895). The principle 
which underlies the rule is that human life should not be made 
to depend upon conditions so unreliable and hazardous as the 
bare belief of any person that he or she is in danger of death or 
bodily harm. State v. Stueben, supra; State v. Archbold, \78 
Neb. 433, 133 N.W.2d 601 (1965); Housh v. State, supra. A 
defendant’s claim of self-defense is a question of fact for the 
jury. See State v. Stewart, 205 Neb. 626, 288 N.W.2d 751 (1980). 

The facts of this case are more than sufficient for a jury to 
conclude beyond a reasonable doubt that the defendant did not 
have a reasonable and good faith belief in the necessity to use 
deadly force against Frank and that the defendant was in fact 
the aggressor. She appeared to be making plans for some type of 
hostile encounter with Frank for several weeks prior to the 
shooting. The defendant had even started a computer file on 
August 17 titled “Assault Report,” even though she had been 
assaulted by no one. 

Thompson admitted that Frank had been a “perfect 
gentleman” for 6 years and had never abused her. Thompson 
claimed that Sharon Boham had told her of multiple incidents 
of Frank beating his ex-wife. However, Boham testified that she 
had told Thompson that she had heard of one incident, which 
she referred to as “hearsay,” in which Frank had shoved his 
ex-wife. 

Frank’s ex-wife denied at trial that Frank had ever physically 
abused her, as did Delores Fischer, Frank’s former girl friend. 
Both testified that Frank became verbally abusive and 
threatening only when he had been drinking. Frank’s blood 
alcohol content upon autopsy was .000. The pathologist 
testified that there would have been very little decrease in blood 
alcohol content from the time Frank died until the time of 
autopsy. 

Thompson could not even remember the words of the one 
threat which she claimed Frank made to her in person, and she 
admitted at trial that she did not understand what he said to her 
just before she shot him. She wrote to her son that she was not 
that scared of Frank. No one else testified to being aware of any 
threats made by Frank against the defendant. 
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Although the defendant claimed she was frightened of Frank 
and what he might do to her, she was in an unlocked house when 
Frank arrived at her farm. She admitted at trial that although 
one of her doors could not be locked from the inside, it could be 
secured from the outside, and one could then enter the house 
and secure the second door from the inside. However, she 
claimed that this never occurred to her. 

The defendant had available nonlethal means to repel 
Frank’s alleged attack, but declined to use them. She shot a man 
a total of three times, twice in the back, while he was carrying 
“something,” which later proved to bea sack of lunchmeat. 

Although Frank lay bleeding on her floor for almost an hour 
before help arrived, Thompson did not know where or how 
many times she had shot him. The only assistance she had 
rendered was to put a pillow under Frank’s head and to give him 
a glass of water. 

Finally, the defendant herself stated to the sheriff, “Afaybe 
he wouldn’t have done anything to me, but I have read where 
women waited too long to defend or protect themselves.” 
(Emphasis supplied.) Such a statement does not reflect even a 
bare belief by the defendant that she was in danger of death or 
bodily harm. At most, it indicates that the defendant did not 
know whether Frank would hurt her or not, and it falls far short 
of the requirement that one must have a reasonable and good 
faith belief in the necessity to use deadly force for self-defense. 

It is obvious that in this case the jury found that Thompson’s 
claim of self-defense in the killing of Frank was not credible or — 
reasonable. 

The evidence is more than sufficient to support the jury’s 
verdicts on both the first degree murder charge and the firearm 
charge. We find no plain error inthis regard. 


SEQUESTERED, INDIVIDUAL VOIR DIRE 
Finally, Thompson claims that the district court erred in 
failing to permit limited, sequestered voir dire of the venire. 
Prior to trial, Thompson moved for limited, sequestered, and 
individual voir dire of prospective jurors on the issues of 
knowledge of the case, knowledge of the defendant, knowledge 
of the decedent, and opinions about guilt or innocence, 
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necessitated by inflammatory and highly prejudicial pretrial 
publicity and the widespread community discussion of the 
killing. 

.In support of her motion, Thompson presented copies of 
numerous newspaper articles from towns in Knox County and 
the surrounding area. These articles were factual in nature. One 
article, in listing Frank’s survivors, made reference to his “dear 
mother, Mrs. Mamie Frank.” Another article consisted of a 
letter to the editor commenting on two recent killings in the 
community, and the editor’s response, neither of which 
mentioned Thompson or Frank by name. The letter 
commended the editor for covering the story about “aman... 
killed by a woman near Verdigre” in an impersonal and 
appropriate way. The editor responded in part: 

We report what we know are facts. The emotions in that 
case are: We are very sorry for the mother of the deceased. 
She is a true gem - a very, very outstanding, sincere, and 
honest person who doesn’t deserve to be a part of this 
tragedy, either. That’s our emotions. The facts will come 
out during the trial which has been postponed until June. 
These sympathetic references to an elderly woman in the 
community do not strike us as being inflammatory or 
prejudicial to the defendant. 

Thompson also submitted affidavits from local residents 
that there were strong opinions held in the case and opining that 
the selection of a fair and impartial jury would be difficult. A 
jury selection expert hired by Thompson submitted an 
affidavit, based on an attitudinal survey of 36 randomly 
selected potential jurors in Knox County, that there was a 
significant subset of potential jurors who could not fairly 
decide the case because they had knowledge of the case through 
community discussion and had already formed opinions about 
the case. She conceded, however, that a fair and impartial jury 
could be found in Knox County. 

Thompson argues that the lack of sequestered, individual 
voir dire prevented her from ascertaining the true extent of 
pertinent knowledge and opinions of potential jurors and that 
she was prejudiced thereby. The record reflects that the trial 
court conducted a thorough examination of prospective jurors 
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as to their knowledge of the case, whether they had formed an 
opinion about Thompson’s guilt or innocence, and whether 
they could set aside any preconceived opinions and decide the 
case solely on the evidence. Only 3 individuals from a venire of 
42 indicated that they did not feel they could set aside their 
previously formed opinions and render a verdict based solely 
upon the facts of the case, and those 3 individuals were excused 
for cause. This is inconsistent with the notion that a biased jury 
was seated. See State v. Tucker, 242 Neb. 336, 494 N.W.2d 572 
(1993). 

Except when there is a showing that without sequestration a 
party’s rights would be prejudiced, a party has no right to 
examine a venireperson out of the presence of all other 
venirepersons. State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 
(1990), cert. denied U.S. ,112S. Ct. 143, 116 L. Ed. 
2d 109 (1991). 

The defendant has failed to show that a biased jury was 
seated or that she was prejudiced in any way by the district 
court’s refusal to grant her motion for sequestered, individual 
voir dire. Her own jury selection expert conceded that it was 
possible to select a fair and impartial jury in Knox County. No 
error has been demonstrated by the trial court’s refusal to grant 
sequestered, individual voir dire of each person called to sit as a 
juror in this case. 


CONCLUSION 
This court having found no merit to any of the defendant’s 
assignments of error, her convictions and sentences are 
affirmed. 
AFFIRMED, 
CAPORALE, J., not participating. 
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ST. PAUL FIRE & MARINE INSURANCE COMPANY, APPELLANT, V. 


ToucuHE Ross & COMPANY, NOW KNOWN AS DELOITTE & TOUCHE, 


AND DELOITTE & TOUCHE, APPELLEES. 
507 N.W.2d 275 


Filed October 29, 1993. No.S-91-258. 


Demurrer: Pleadings. In considering a demurrer to a petition, a court must 
assume that the pleaded facts, as distinguished from any pleaded legal 
conclusions, are true as alleged and must give the petition the benefit of any 
reasonable inference arising from the facts alleged, but cannot assume the 
existence of a fact not alleged, make factual findings to aid the pleading, or 
consider evidence which might be adduced at trial. 

Pleadings: Words and Phrases. A narrative of the events, acts, and things done 
or omitted which show a legal liability of the defendant to the plaintiff 
constitutes a statement of facts sufficient to state a cause of action. 

Demurrer: Pleadings. In ruling on a demurrer, the petition is to be construed 
liberally; if as so construed it states a cause of action, the demurrer is to be 
overruled. 

. A general demurrer, that is, one grounded on the failure to state 
acause of action, will not lie if from the facts stated in the petition it appears that 
the plaintiff is entitled to any relief. 

Limitations of Actions: Pleadings. If a petition facially shows that a cause of 
action is barred by the statute of limitations, the plaintiff must allege facts 
sufficient to avoid the bar of the statute of limitations. 

Limitations of Actions. The point at which the statute of limitations commences 
to run must be determined from the facts of each case; the cause of action 
accrues and the statute of limitations begins to run when the aggrieved party has 
the right to institute and maintain suit, even though such party may be ignorant 
of the existence of the cause of action. 

Accountants: Negligence: Liability. Even in the absence of fraud, there exist 
circumstances under which an accountant who negligently performs a service 
for the accountant’s client may become liable toa third party. 

Limitations of Actions: Accountants: Negligence. The 2-year period of 
limitations specified in Neb. Rev. Stat. § 25-222 (Reissue 1989) applies to 
accountants alleged to have been negligent in the preparation of audits. 
Limitations of Actions: Pleadings. For limitations purposes, an amended 
pleading in the same cause of action ordinarily relates back to the original 
pleading. 

Limitations of Actions: Torts. A statute of limitations begins to run as soon as 
the action accrues, and a cause of action in tort accrues as soon as the act or 
omission occurs. 

Limitations of Actions: Pretrial Procedure. Discovery, as applied to the statute 
of limitations, occurs when one knows of the existence of an injury or damage 
and not when he or she has a legal right to seek redress in court. 

. Under the discovery principle, discovery occurs when there has 
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been discovery of facts constituting the basis of the cause of action or the 
existence of facts sufficient to put a person of ordinary intelligence and prudence 
on inquiry which, if pursued, would lead to the discovery. 

13. Limitations of Actions: Fraud: Malpractice. A single professional relationship 
will not be separated into various parts for the purpose of applying to one part of 
that relationship the fraud period of limitations found in Neb. Rev. Stat. 
§ 25-207 (Reissue 1989) and to another part the malpractice period of limitations 
found in Neb. Rev. Stat. § 25-208 (Reissue 1989). 

14. Actions. A cause of action consists of the fact or facts which give one a right to 
judicial relief against another. 

. Atheory of recovery is not itself a cause of action. 


Appeal from the District Court for Douglas County: 


LAWRENCE J. CorRIGAN, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


William H. Selde, P. Shawn McCann, and Clark J. 
Vanskiver, of Sodoro, Daly & Sodoro, for appellant. 


John E. North and Thomas C. McGowan, of McGrath, 
North, Mullin & Kratz, P.C., and John T. Behrendt, Jamie E. 
Stern, and Mary P. Donlevy, of Gibson, Dunn & Crutcher, for 
appellees. 


15. 


Hastinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


CAPORALE, J. 
I. STATEMENT OF CASE 

The defendants-appellees, Touche Ross & Company, now 
known as Deloitte & Touche, and Deloitte & Touche, 
hereinafter collectively referred to as Touche, successfully 
demurred to the operative petition filed against it by the 
plaintiff-appellant, St. Paul Fire & Marine Insurance 
Company, on the grounds that no cause of action had been 
Stated and, further, that any cause of action which might have 
existed is time-barred. Following St. Paul’s refusal to amend, 
the district court dismissed the lawsuit. St. Paul asserts, in 
summary, that in so ruling, the district court erroneously found 
(1) that the operative petition failed to plead facts imposing 
upon Touche a duty to exercise due care toward St. Paul and (2) 
that St. Paul had not seasonably pled fraud as a basis of 
recovery. We affirm in part, and in part reverse and remand for 
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further proceedings. 


Il. SCOPE OF REVIEW 

The scope of our review is established by the rule that in 
considering a demurrer to a petition, a court must assume that 
the pleaded facts, as distinguished from any pleaded legal 
conclusions, are true as alleged and must give the petition the 
benefit of any reasonable inference arising from the facts 
alleged, but cannot assume the existence of a fact not alleged, 
make factual findings to aid the pleading, or consider evidence 
which might be adduced at trial. See, Gallion v. Woytassek, 
ante p. 15, 504 N.W.2d 76 (1993); Hamilton v. City of Omaha, 
243 Neb. 253, 498 N.W.2d 555 (1993); LaPan v. Myers, 241 
Neb. 790, 491 N. W.2d 46 (1992). 

The foregoing standard of review is implemented through a 
series of other rules, beginning with the prescript that a 
narrative of the events, acts, and things done or omitted which 
show a legal liability of the defendant to the plaintiff constitutes 
a statement of facts sufficient to state a cause of action. See, 
Gallion v. Woytassek, supra; Hamilton v. City of Omaha, 
supra; Gerken v. Hawkins Constr. Co., 243 Neb. 157, 498 
N.W.2d 97 (1993). 

Moreover, in ruling on a demurrer, the petition is to be 
construed liberally; if as so construed it states a cause of action, 
the demurrer is to be overruled. Matheson v. Stork, 239 Neb. 
547, 477 N.W.2d 156 (1991); Widga v. Sandell, 236 Neb. 798, 
464 N.W.2d 155 (1991). A general demurrer, that is, one 
grounded on the failure to state a cause of action, will not lie if 
from the facts stated in the petition it appears that the plaintiff 
is entitled to any relief. See Central Nebraska Public Power and 
Irrigation District v. Walston, 140 Neb. 190, 299 N.W. 609 
(1941). 

On the other hand, if a petition facially shows that a cause of 
action is barred by the statute of limitations, the plaintiff must 
allege facts sufficient to avoid the bar of the statute of 
limitations. Broekemeier Ford vy. Clatanoff, 240 Neb. 265, 481 
N.W.2d 416 (1992); LaPan v. Myers, supra. The point at which 
the statute of limitations commences to run must be determined 
from the facts of each case; the cause of action accrues and the 
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statute of limitations begins to run when the aggrieved party has 
the right to institute and maintain suit, even though such party 
may be ignorant of the existence of the cause of action. 
Interholzinger v. Estate of Dent, 214 Neb. 264, 333 N.W.2d 895 
(1983). 


Il]. FACTS AS ALLEGED 
The issues raised require that we review both St. Paul’s 
original and its operative petitions. 


1. ORIGINAL PETITION 

St. Paul filed its original petition on July 14, 1987, and 
alleged therein that it would suffer damages in the future as the 
consequence of the audits and related documents Touche 
negligently produced for its client, Commonwealth Company, 
Inc., covering the fiscal years ending March 31, 1982, 1983, 
1984, and 1985. The pleading further asserted, in summary, 
that Touche produced these inaccurate and misleading 
documents to assist its client in obtaining various types of credit 
and bonds from St. Paul and that St. Paul relied upon them, as 
was intended that it should, in extending credit and issuing 
bonds to Commonwealth. 

Touche demurred, averring that the petition did not state 
facts sufficient to constitute a cause of action. The district court 
agreed, sustained the demurrer, and dismissed St. Paul’s 
petition. 

St. Paul appealed, and we, in St. Paul Fire & Marine Ins. Co. 
v. Touche Ross & Co., 234 Neb. 789, 452 N.W.2d 746 (1990), 
determined that because it did not allege that it had been 
damaged, St. Paul had indeed failed to state a cause of action, 
but that it should have been granted leave to amend its 
pleading. We therefore remanded the cause to the district court. 


2. OPERATIVE PETITION 
Subsequently, and after a prior unsuccessful effort at 
amending its original petition, St. Paul, on August 17, 1990, 
filed the operative petition which asserts that St. Paul suffered 
damages because Touche negligently examined and reported on 
the financial condition of Commonwealth and its subsidiaries 
for the fiscal year ending March 31, 1981, and the fiscal years it 


412 244 NEBRASKA REPORTS 


had specified in its original petition, i.e., 1982, 1983, 1984, and 
1985; claims that the various documents Touche prepared were 
inaccurate and misleading such as to constitute a negligent 
misrepresentation that Commonwealth was solvent in a 
significant degree; and avers that Touche made misrep- 
resentations about Commonwealth’s financial statements and 
condition which Touche knew were false when made or were 
made recklessly without knowledge of their truth, upon which 
St. Paul reasonably relied. 

More specifically, St. Paul avers that the documents Touche 
produced were represented and certified to have been prepared 
and examined in accordance with generally accepted auditing 
standards or accounting principles, when in fact they were not 
so prepared; that the documents overrecognized the margins 
from contracts in progress and grossly overstated the net worth 
position and the net quick position of Commonwealth and its 
subsidiaries. 

St. Paul also alleges that it is the usual standard and 
customary practice of public accountancy firms dealing with 
construction contractors such as Commonwealth to prepare 
audit reports and provide opinions and certificates for 
obtaining bonds and sureties; that not only did Touche not 
restrict Commonwealth’s ability to distribute such documents, 
but that Touche met with and communicated directly with St. 
Paul in providing to Commonwealth on a continuing basis the 
documents it prepared for the intended purpose of making 
them available to St. Paul in the underwriting of bonds and 
extending surety and other credit; that Touche should have 
known Commonwealth and St. Paul were engaged together in 
certain bonded and unbonded projects; that Touche was 
employed by Commonwealth in part to assist it in obtaining 
surety credit; and that Touche delivered its audit opinions to St. 
Paul 3 or 4 months after the end of each fiscal year. 

St. Paul further asserts that it did not know and could not 
have known of the inaccurate and misleading nature of the 
documents until it received the report of another firm of 
accountants on or about July 15, 1986. 
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IV. ANALYSIS 
With those allegations in mind, we turn to each of St. Paul’s 
summarized assignments of error. 


1. NEGLIGENCE ASPECT OF CAUSE 
In its first such assignment of error, St. Paul asserts the 
district court incorrectly determined that as Touche was not in 
privity with St. Paul, the latter was under no duty to act with 
due care toward the former. 


(a) Duty 

Any analysis of the law regarding an accountant’s duty to act 
with due care toward a nonclient must begin with an 
examination of Ultramares Corp. v. Touche, 255 N.Y. 170, 174 
N.E. 441 (1931), which held that because of the lack of privity, a 
lender relying to its detriment upon inaccurate financial 
statements did not, in the absence of fraud or reckless 
misstatement, have a cause of action against the public 
accounting firm which had prepared them. In declining to relax 
the requirement of privity, even in the face of evidence that the 
accounting firm knew its client’s balance sheet would be shown 
to banks, creditors, and stockholders, the Ultramares Corp. 
court observed: 

If liability for negligence exists, a thoughtless slip or 
blunder, the failure to detect a theft or forgery beneath the 
cover of deceptive entries, may expose accountants to a 
liability in an indeterminate amount for an indeterminate 
time to an indeterminate class. The hazards of a business 
conducted on these terms are so extreme as to enkindle 
doubt whether a flaw may not exist in the implication of a 
duty that exposes to these Consentiences: 
Id. at 179-80, 174.N.E. at 444, 

In so holding, the court distinguished the earlier Glanzer v. 
Shepard, 233 N.Y. 236, 135 N.E. 275 (1922), decision, which 
held that a public weigher was liable to the buyer of beans for 
the amount the buyer overpaid the seller in reliance on the 
weigher’s erroneous certificate of weight. The Ultramares 
Corp. court noted that unlike the situation then before it, the 
service rendered by the weigher in Glanzer was performed 
primarily for the benefit of the third-party buyer and only 
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incidentally for the seller; in fact, the seller had directed the 
weigher to provide acopy of its certificate to the buyer. 

Some courts continue to hold that in the absence of fraud, 
the lack of privity between a third party and an accountant 
precludes the imposition of liability on the accountant. See, 
Stephens Industries, Inc. v. Haskins and Sells, 438 FE2d 357 
(10th Cir. 1971); MacNerland v. Barnes, 129 Ga. App. 367, 199 
S.E.2d 564 (1973); State Street Trust Co. v. Ernst, 278 N.Y. 104, 
15 N.E.2d 416 (1938), reh’g denied 278 N.Y. 704, 16 N.E.2d 
851. 

Other courts, however, have found an accountant liable to 
third parties in the absence of privity under the circumstances 
described in the Restatement (Second) of Torts § 552 (1977). 
The Restatement makes an accountant liable if the third party 
suffering the loss is a “person or one of a limited group of 
persons for whose benefit and guidance [the accountant] 
intends to supply the information or knows that the recipient 
intends to supply it,” id. at 127, and the third party does rely 
“upon it in a transaction that [the accountant] intends the 
information to influence or knows that the recipient so intends 
or in a substantially similar transaction,” id. Cases adopting 
this standard include Spherex, Inc. v. Alexander Grant & Co.., 
122 N.H. 898, 451 A.2d 1308 (1982), and Inv. Co. v. C. &L., 70 
Ohio St. 2d 154, 436 N.E.2d 212 (1982). 

Still other courts have extended an accountant’s liability for 
negligence to those who might reasonably have been foreseen as 
relying upon the accountant’s work product. Touche Ross v. 
Commercial Union Ins., 514 So. 2d 315 (Miss. 1987); 
Rosenblum vy, Adler, 93 N.J. 324, 461 A.2d 138 (1983); Citizens 
State Bank v. Timm, Schmidt & Co., 113 Wis. 2d 376, 335 
N.W.2d 361 (1983). 

And at least one court has ruled that an accountant’s liability 
to third persons is determined by the balancing of various 
factors, among which are the extent to which the transaction 
was intended to affect the plaintiff, the foreseeability of harm 
to the plaintiff, the degree of certainty that the plaintiff 
suffered injury, the closeness of the connection between the 
defendant’s conduct and the injury suffered, the moral blame 
attached to the defendant’s conduct, and the policy of 
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preventing future harm. Biakanja v. TENG; 49 Cal. 2d 647, 320 
P.2d 16 (1958). 

We recently and for the first time confronted the issue in 
Citizens Nat. Bank of Wisner v. Kennedy & Coe, 232 Neb. 477, 
441 N.W.2d 180 (1989). Therein, the defendant certified public 
accountants had prepared financial statements for a mutual 
customer of the three plaintiff banks. After reviewing the 
statements, the banks participated in making a loan to the 
customer. After the customer defaulted, the banks sued the 
accountants, claiming not only that the accountants had been 
negligent, but that they had made fraudulent misrep- 
resentations as well. Concluding that the trial court had 
assigned to the banks an improper burden of proof on their 
fraud theory, we reversed the judgment which had been entered 
in favor of the accountants and remanded the cause for a new 
trial. In the course of doing so, we extruded from the prescript 
that a lawyer’s duty to his or her client “does not extend to third 
parties absent facts establishing a duty to them” the rule that 
“an accountant’s duty of reasonable care is to his [or her] client 
and generally does not extend to third parties absent fraud or 
other facts establishing a duty to them.” /d. at 480, 441 N.W.2d 
at 182. Thus, Kennedy & Coe establishes that even in the 
absence of fraud, there exist circumstances under which an 
accountant who negligently performs a service for the 
accountant’s client may become liable to a third party. 

What the limits of those circumstances may prove to be will 
necessarily be established on a case-by-case basis. It is sufficient 
to note that the allegations at hand state a negligence cause of 
action in favor of St. Paul against Touche under the theories 
that Touche negligently performed its services and made 
negligent misrepresentations. Particularly significant are the 
allegations that despite its representation to the contrary, 
Touche did not perform in accordance with generally accepted 
accounting standards, that Touche met and communicated 
directly with St. Paul and made Touche’s products available to 
the former for its use in dealing with Commonwealth, and that 
Touche intended that St. Paul.rely on the documents Touche 
prepared for Commonwealth. 

As held by the Florida Supreme Court in First Fla. Bank v. 
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Max Mitchell & Co., 558 So. 2d 9 (Fla. 1990), when an 
accountant fails to exercise reasonable and ordinary care in 
preparing financial statements for its client and personally 
delivers and presents those statements to a third party to induce 
the third party to loan to or invest in the client, the accountant is 
liable to the third party in negligence. That is to say, a duty 
arises by virtue of a contract implied from the conduct of the 
parties. See McVaney v. Baird, Holm, McEachen, 237 Neb. 
451, 466 N.W.2d 499 (1991). 


(b) Timeliness of Negligence Theory 

The question at this point, then, is whether St. Paul 
seasonably pled its negligence allegations. Neb. Rev. Stat. 
§ 25-222 (Reissue 1989) provides, in pertinent part: 

Any action to recover damages based on alleged 
professional negligence . . . shall be commenced within 
two years next after the alleged act or omission in 
rendering or failure to render professional services 
providing the basis for such action; Provided, if the cause 
of action is not discovered and could not be reasonably 
discovered within such two-year period, then the action 
may be commenced within one year from the date of such 
discovery or from the date of discovery of facts which 
would reasonably lead to such discovery, whichever is 
earlier.... 

In Lincoln Grain v. Coopers & Lybrand, 215 Neb. 289, 338 
N.W.2d 594 (1983), we held that the 2-year period of limitations 
specified in § 25-222 applied to a firm of accountants which 
were alleged to have been negligent in the preparation of certain 
audits. 

The task thus becomes one of resolving whether the 
negligence allegations became effective when St. Paul first pled 
them in its operative petition, which was filed on August 17, 
1990, or when St. Paul filed its original petition on July 14, 
1987. 

The general rule is that for limitations purposes, an amended 
pleading in the same cause of action ordinarily relates back to 
the original pleading. See, West Omaha Inv. v. S.I.D. No. 48, 
227 Neb. 785, 420 N.W.2d 291 (1988); Abbott v. Abbott, 185 
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Neb. 177, 174 N.W.2d 335 (1970), appeal after remand 188 
Neb. 61, 195 N. W.2d 204 (1972). 

While traditionally a statute of limitations begins to run as 
soon as the action accrues, and a cause of action in tort accrues 
as soon as the act or omission occurs, Rosnick v. Marks, 218 
Neb. 499, 357 N.W.2d 186 (1984), § 25-222 permits 
commencement of the action within | year from discovery if 
discovery could not reasonably have occurred sooner. 

Discovery, as applied to the statute of limitations, occurs 
when one knows of the existence of an injury or damage and 
not when he or she has a legal right to seek redress in court. 
Norfolk Iron & Metal v. Behnke, 230 Neb. 414, 432 N.W.2d 18 
(1988); Georgetowne Ltd. Part. v. Geotechnical Servs., 230 
Neb. 22, 430 N.W.2d 34 (1988). Under the discovery principle, 
discovery occurs when there has been discovery of facts 
constituting the basis of the cause of action or the existence of 
facts sufficient to put a person of ordinary intelligence and 
prudence on inquiry which, if pursued, would lead to the 
discovery. Board of Regents v. Lueder Constr. Co., 230 Neb. 
686, 433 N.W.2d 485 (1988); Norfolk Iron & Metal v. Behnke, 
supra. 

In this regard Touche contends, in essence, that St. Paul, in 
alleging it did not know and could not have known of 
Commonwealth’s true condition until it received another 
accounting firm’s report, had pled a mere conclusion rather 
than facts excusing its failure to discover the true situation 
despite the exercise of diligence. But the cases it cites in support 
of that position are factually dissimilar from the situation 
before us. See, League v. Vanice, 221 Neb. 34, 374 N.W.2d 849 
(1985) (record replete with facts negating plaintiff’s assertion 
that statute of limitations should be tolled because he lacked 
knowledge or transactions were fraudulently concealed); 
Mangan v. Landen, 219 Neb. 643, 365 N.W.2d 453 (1985) 
(indemnitee’s cause of action against indemnitor on basis of 
allegation that indemnity agreement should have included 
indemnity provision accrued as of date of execution; statute of 
limitations not tolled where indemnitee could have discovered 
at once upon reading that contract did not include indemnity 
provision); S.I.D. No. 145 v. Nye, 216 Neb. 354, 343 N.W.2d 
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753 (1984) (legal malpractice action against attorney for failure 
to file annexation certificate for certain real estate owned by 
plaintiff barred by statute of limitations because petition did 
not show excuse for failure to commence action for 17 years); 
George P. Rose Sodding & Grading Co. v. Dennis, 195 Neb. 
221, 237 N.W.2d 418 (1976) (statute of limitations not tolled by 
plaintiff’s allegations it submitted bills for partial payment to 
defendant governmental subdivision and was advised there 
were no funds in treasury for payment but would later be tax 
levy and assessment to raise such funds). 

In Lee y. Brodbeck, 196 Neb. 393, 243 N.W.2d 331 (1976), 
the plaintiffs alleged that at the time they were considering the 
purchase of a farm through the defendant broker, the 
defendant promised and assured them there would be no 
difficulty in selling their own farm for $63,000. The plaintiffs 
then brought an action against the defendant for fraud after the 
statute of limitations had run when their farm sold for $34,000. 
The court held that the plaintiffs’ allegation that the fraud was 
not discovered until the sale of the farm was confirmed by a 
court was sufficient to toll the statute of limitations, subject to 
later proof at trial. 

Here, in addition to alleging that it did not and could not 
have earlier known of Commonwealth’s true condition, St. 
Paul also alleges that Touche prepared documents other than in 
accordance with generally accepted auditing standards, that 
Touche overrecognized the margins from contracts in progress, 
that Touche grossly overstated the net worth and net quick 
positions of Commonwealth, and that St. Paul accepted 
Touche’s false certifications that Commonwealth’s financial 
statements were prepared in accordance with generally accepted 
auditing standards and accounting principles and that the 
statements fairly and accurately represented Commonwealth’s 
financial condition. Under those circumstances, it was 
reasonable for St. Paul not to have discovered Touche’s alleged 
negligence until the former received the other accounting firm’s 
report. ; 

It therefore follows that except as to the fiscal year ending 
March 31, 1981, about which no mention was made until the 
filing of the operative petition, the issue of discovery was 
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properly pled and is to be determined by whatever facts may be 
established by the evidence. 


2. FRAUD ASPECT OF CAUSE 
In its second summarized assignment of error, St. Paul avers 
that the district court mistakenly determined that the fraud 
claim was not timely pled. 


(a) Applicable Period of Limitations 

St. Paul argues that the period of limitations applicable to its 
fraud theory is found in Neb. Rev. Stat. § 25-207 (Reissue 
1989), which reads, in pertinent part: “The following actions 
_.can only be brought within four years: . . . an action for relief 
on the ground of fraud, but the cause of action in such case shall 
not be deemed to have accrued until the discovery of the fraud 
....” But as we have already noted in part IV(1)(b) above, 
§ 25-222 sets a discovery-modified 2-year period of limitations 
for actions based on professional negligence (and for 
professional breach of warranty). A third statute, Neb. Rev. 
Stat. § 25-208 (Reissue 1989), provides, in relevant part: “The 
following actions can only be brought within the periods herein 
stated: . . . within two years, an action for malpractice which is 
not otherwise specifically limited by statute.” 

It appears that to date we have used the word “malpractice” 
and the concept of “professional negligence” interchangeably. 
See, Staman v. Yeager & Yeager, 238 Neb. 133, 469 N.W.2d 532 
(1991) (to recover against attorney in professional malpractice 
action, plaintiff must prove attorney’s employment and neglect 
of reasonable duty and that duty was proximate cause of loss to 
client); McVaney v. Baird, Holm, McEachen, 237 Neb. 451, 
466 N.W.2d 499 (1991) (it is necessary to establish that 
attorney-client relationship existed with respect to act or 
omission upon which legal malpractice claim based); Stansbery 
v. Schroeder, 226 Neb. 492, 412 N.W.2d 447 (1987); 
Interholzinger v. Estate of Dent, 214 Neb. 264, 333 N.W.2d 895 
(1983). 

With the exception of S./.D. No. 145 v. Nye, 216 Neb. 354, 
343 N.W.2d 753 (1984), which applied both §§ 25-208 and 
25-222 to a lawyer failing to seasonably file an annexation 
document, § 25-208 has been applied only to medical doctors. 
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Olsen v. Richards, 232 Neb. 298, 440 N. W.2d 463 (1989); Taylor 
v. Karrer, 196 Neb. 581, 244 N.W.2d 201 (1976); Toman v. 
Creighton Memorial St. Josephs Hosp., Inc., 191 Neb. 751,217 
N.W.2d 484 (1974); Acker v. Sorensen, 183 Neb. 866, 165 
N.W.2d 74 (1969); Stacey v. Pantano, 177 Neb. 694, 131 
N.W.2d 163 (1964); Spath v. Morrow, 174 Neb. 38, 115 N.W.2d 
581 (1962). 

But on further thought, it seems relatively clear that by 
referring to “an action for malpractice which is not otherwise 
specifically limited by statute,” § 25-208 contemplates a 
broader meaning of the term “malpractice” than does the 

_concept of “professional negligence” contemplated by 
§ 25-222. Thus, because we are here concerned with fraud, not 
negligence or breach of warranty, the governing period of 
limitations must be as set forth in either § 25-207 (fraud) or 
§ 25-208 (malpractice). 

Based on the differences in proof and evidence, some courts 
distinguish between negligence and fraud causes of. action for 
purposes of the statutes of limitations. See, Simcuski v Saeli, 44 
N.Y.2d 442, 377 N.E.2d 713, 406 N.Y.S.2d 259 (1978) 
(intentional tort separate from malpractice claim, and plaintiff 
entitled to bring action within 6-year statute of limitations for 
fraud actions); Brownell v Garber, 199 Mich. App. 519, 503 
N.W.2d 81 (1993) (fraud distinct from malpractice); Umphrey 
v. Sprinkel, 106 Idaho 700, 682 P.2d 1247 (1983) (gist of 
malpractice action is negligence); Stackhouse v. Emerson, 611 
So. 2d 1365 (Fla. App. 1993) (not every wrongful act 
committed by health care provider amounts to medical 
malpractice); Hoover v. Gregory, 835 S.W.2d 668 (Tex. App. 
1992) (appellant’s fraud cause of action governed by different 
statute of limitations than cause of action for malpractice); 
Krause v. Farber, 379 N.W.2d 93 (Minn. App. 1985) 
(intentional misrepresentation by physician governed by statute 
of limitations for intentional torts); Gumm v. Owen, 815 
S.W.2d 259 (Tex. App. 1991) (action for fraud governed by. 
separate statute for malpractice). Contra, Benefield v. F Hood 
Craddock Clinic, 456 So. 2d 52 (Ala. 1984) (form of action not 
decisive test in actions against physicians, surgeons, and 
dentists for malpractice; decisive test is substance of action); 
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Hibbett v. Cincinnati, 4 Ohio App. 3d 128, 446 N.E.2d 832 
(1982) (applicable statute of limitations determined not from 
‘ form of pleading but from gist of complaint). 

Nonetheless, in Stacey v. Pantano, supra, this court rejected 
an attempt to separate the physician’s fraudulent concealment 
of the cause and nature of his patient’s condition from the 
physician’s negligence and held that both claims were governed 
by the 2-year malpractice limitation set forth in § 25-208. [nso 
ruling, the Stacey court reasoned that as the physician’s 
statements were a necessary part of his treatment and 
consultation with the patient, the false statements were not 
severable from his negligence. 

This court has refused to separate various aspects of a 
professional relationship for limitations purposes in other cases 
as well. See, Olsen v. Richards, 232 Neb. 298, 440 N.W.2d 463 
(1989) (in applying 2-year malpractice statute of limitations 
instead of 4-year statute for ordinary negligence, court pointed 
to physician-patient relationship which existed between parties 
and which was stimulus for examination alleged to be 
negligently performed); Jones vy. Malloy, 226 Neb. 559, 412 
N.W.2d 837 (1987) (issue of informed consent governed by 
2-year statute of limitations for malpractice and not 1-year 
battery statute of limitations); Colton v. Dewey, 212 Neb. 126, 
321 N.W.2d 913 (1982) (allegation by patient that physician 
. affirmatively misrepresented effect of x-ray treatment did not 
take case out of professional negligence period of limitations). 

We thus decline St. Paul’s invitation to now change the 
long-settled law of this state by separating a single professional 
relationship into various parts and applying to one part of that 
relationship the general fraud period of limitations found in 
§ 25-207 and to another part the malpractice period of 
limitations found in § 25-208. See, also, Stumpf v. Albracht, 
982 F.2d 275 (8th Cir. 1992), which, relying on Stacey v. 
Pantano, 177 Neb. 694, 131 N.W.2d 163 (1964), held that a 
claim of fraud against a debtor’s former attorney for allegedly 
advising debtors to conceal assets belonging to the bankruptcy 
estate was governed by the 2-year periods of limitations found 
in §§ 25-208 and 25-222. 

While § 25-208 does not by its terms provide for a period of 
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discovery, in Spath v. Morrow, 174 Neb. 38, 115 N.W.2d 581 
(1962), we held that a cause of action for malpractice against a 
physician who failed to remove a foreign object did not accrue 
until the patient discovered, or in the exercise of reasonable 
diligence should have discovered, the presence of the object. 
Thus, the discovery doctrine discussed with regard to § 25-222 
in part IV(1)(b) of this opinion applies as well to the period of 
limitations set forth in§ 25-208. 


(b) Timeliness of Fraud Theory 

Nonetheless, Touche urges that the fraud theory of recovery 
was not seasonably pled because it was raised for the first time 
in the operative petition, which was filed more than 4 years 
after St. Paul’s discovery of the alleged fraud. The question 
thus is whether St. Paul’s fraud allegations relate back to the 
original petition. 

In arguing that they do not relate back, Touche in essence 
argues that fraud is a different cause of action from negligence. 
But a cause of action consists of the fact or facts which give one 
a right to judicial relief against another. Holding that a theory 
of recovery is not itself a cause of action, this court, in Kohler v. 
Ford Motor Co., 187 Neb. 428, 191 N.W.2d 601 (1971), 
determined that a claim for recovery under a theory of strict 
liability was not a cause of action different from claims of 
recovery under theories of res ipsa loquitur or breach of express 
or implied warranty. Therefore, the amendment adding the 
strict liability theory related back to the original pleading for 
limitations purposes. The Kohler court noted that the “general 
facts upon which the right to recover was based are the same.” 
Id. at 432, 191 N.W.2d at 605. See, also, West Omaha Inv. vy. 
S.I.D. No. 48, 227 Neb. 785, 420 N.W.2d 291 (1988) 
(alternative theories of recovery on same general set of facts not 
ordinarily separate causes of action for purposes of running of 
statute of limitations); Knoell Constr. Co., Inc. v. Hanson, 210 
Neb. 628, 316 N. W.2d 321 (1982). 

In Forker Solar, Inc. v. Knoblauch, 224 Neb. 143, 396 
N.W.2d 273 (1986), we held that fraud alleged for the first time 
in an amended petition related back to the original petition 
where the alleged misrepresentations were nearly identical to 
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those alleged in the original petition. Therein, the plaintiff in his 
initial petition alleged securities violations, breach of contract, 
and fraud violations against a company called SMC, asserting 
that the two defendants had made misrepresentations to him. 
In his amended petition the plaintiff omitted the securities and 
breach of contract violations and alleged solely that the 
misrepresentations made by the defendants who acted “ ‘in the 
guise of [SMC]’ ” induced the plaintiff to rely on their 
representations. Jd. at 147, 396 N.W.2d at 277. The Forker 
Solar, Inc. court ruled that although the plaintiff had modified 
its theory of recovery, it did not state a new and independent 
cause of action. The court pointed out the nearly identical 
misrepresentations alleged by the plaintiff and that both 
petitions alleged that these misrepresentations induced the 
plaintiff to enter into the first agreement. See, also, Abbott v. 
Abbott, 185 Neb. 177, 174 N.W.2d 335 (1970), appeal after 
remand 188 Neb. 61, 195 N.W.2d 204 (1972) (stepson’s second 
amended petition filed more than 4 years after the distribution 
of father’s estate alleging promissory fraud and undue 
influence related back to petition and first amended petition in 
which he alleged the will, family settlement, oral promises by 
member of the family, and subsequent nonperformance of 
those promises entitled him to distribution). 

Touche’s reliance on two of our cases for its proposition that 
a cause of action for fraud does not relate back to one for 
negligence is misplaced. In League v. Vanice, 221 Neb. 34, 374 
N.W.2d 849 (1985), and Streight v. First Trust Co., 133 Neb. 
340, 275 N. W. 278 (1937), we wrote that facts incorporated into 
a petition by way of amendment constitute a cause of action 
separate and independent from that stated in the original 
petition, and the statute of limitations against the cause of 
action pled in the amendment runs until the filing of such 
amended petition. However, in both cases, the amended 
petition alleged new facts which, in and of themselves, 
constituted a separate cause of action. 

in League, the plaintiff had asserted that the corporate 
president-majority shareholder breached his fiduciary duty 
with respect to certain corporate transactions, including a claim 
that the corporation had paid excessive compensation to the 
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corporate president during a period of 2 years. In his 
subsequent amended petition, the plaintiff added a third year, 
during which, he alleged, the corporation overpaid the 
corporate president. Obviously, the addition of the third year 
could not relate back to the earlier pleading, for to that extent 
the amended pleading relied on entirely different reasons for 
relief. Muenchau v. Swarts, 170 Neb. 209, 102 N.W.2d 129 
(1960). Similarly in Streight, claims by a first mortgage bond 
purchaser against a trust company that the trust company took 
title to and preserved the mortgaged property for the benefit of 
its stockholders did not relate back to earlier claims of 
negligence and fraud asserted in the plaintiff’s first two 
petitions against the trust company for permitting assessed 
taxes to become delinquent and permitting the mortgage to 
default on an interest payment. However, there existed enough 
continuity of the other claims made by the plaintiff in her prior 
petitions as to relate back to the earlier pleadings and thus to toll 
the statute of limitations raised by the trust company. 
Therefore, except as to the fiscal year 1981, which was not 
mentioned in the original petition, St. Paul’s fraud allegations 
relate back to July 14, 1987, the date it filed its original petition. 


“V, JUDGMENT 
The record sustaining St. Paul’s first summarized assignment 
of error and, in part, sustaining St. Paul’s second summarized 
assignment of error, the judgment of the district court is 
affirmed in part and in part reversed, and the cause remanded 
for further proceedings consistent with this opinion. 
AFFIRMED IN PART, ANDIN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
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CLARA MALZAHN AND LEE MALZAHN, APPELLANTS, V. THE 
TRANSIT AUTHORITY OF THE CITY OF OMAHA, DOING BUSINESS AS 
METRO AREA TRANSIT, APPELLEE. 
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1. Demurrer: Pleadings. In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any reasonable inference from the facts 
alleged, but cannot assume the existence of a fact not alleged, make factual 
findings to aid the pleading, or consider evidence which might be adduced at 
trial. 

2. Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent correct conclusion irrespective of the determination made by the 
court below. 

3. Statutes: Words and Phrases. Generally, “may” used in a statute will be given its 
ordinary permissive and discretionary meaning unless it would manifestly 

_ defeat the statutory objective. 

’ 4, Statutes. In the absence of anything indicating to the contrary, statutory 
language is to be given its plain and ordinary meaning; when the words of a 
statute are plain, direct, and unambiguous, no interpretation is necessary or will 
be indulged to ascertain their meaning. 

5. Political Subdivisions Tort Claims Act: Notice. Substantial compliance with the 
statutory provisions pertaining to a claim’s content supplies the requisite and 
sufficient notice to a political subdivision in accordance with Neb. Rev. Stat. 
§ 13-905 (Reissue 1987), when the lack of compliance has caused no prejudice to 
the political subdivision. 

6. Political Subdivisions Tort Claims Act: Pleadings: Notice. Absent any 
consideration of the statute of limitations, the filing of a petition is substantial 
compliance with the terms of Neb. Rev. Stat. § 13-906 (Reissue 1987) as to the 
withdrawal of aclaim from consideration. 


Appeal from the District Court for Douglas County: J. 
PaTRICK MULLEN, Judge. Reversed and remanded for further 
proceedings. 
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Hastinos, C.J. 

This action was filed pursuant to the Political Subdivisions 
Tort Claims Act, Neb. Rev. Stat. § 13-901 et seq. (Reissue 
1987), to recover damages for personal injuries and loss of 
consortium alleged to have been suffered by reason of the 
alleged negligence of defendant. On June 11, 1991, the district 
court sustained defendant’s demurrer to the second amended 
petition for failure to state facts sufficient to constitute a cause 
of action, based on plaintiffs’ failure to comply with the 
procedural requirements of § 13-906. Upon plaintiffs’ failure 
to amend their petition within the time provided by the court, 
the action was dismissed. Plaintiffs appeal; we reverse, and 
remand for further proceedings. 

In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any 
reasonable inference from the facts alleged, but cannot assume 
the existence of a fact not alleged, make factual findings to aid 
the pleading, or consider evidence which might be adduced at 
trial. Gallion v. Woytassek, ante p. 15, 504 N.W.2d 76 (1993); 
Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 555 
(1993). 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an 
independent correct conclusion irrespective of the deter- 
mination made by the court below. In re Application of City of 
Lexington, ante p. 62, 504.N.W.2d 532 (1993); In re Application 
of City of Lincoln, 243 Neb. 458, 500 N. W.2d 183 (1993). 

According to plaintiffs’ petition, Clara Malzahn suffered — 
personal injuries while attempting to exit a Metro Area Transit 
bus on February 13, 1989. Various allegations of negligence on 
the part of defendant were made. 

On January 25, 1990, Clara and Lee Malzahn filed a claim 
with the board of directors of Metro Area Transit, pursuant to 
§ 13-905 of the Political Subdivisions Tort Claims Act. On 
February 4, 1991, plaintiffs filed a petition in the district court 
for Douglas County against Metro Area Transit. On February 
12, plaintiffs filed an amended petition, joining The Transit 


MALZAHN v. TRANSIT AUTHORITY 427 
Cite as 244 Neb. 425 


Authority of the City of Omaha as an “additional” defendant. 
A second amended petition was filed on April 17 against The 
Transit Authority of the City of Omaha, doing business as 
Metro Area Transit. Defendant demurred to that petition, 
stating: 
Plaintiffs’ petition does not state facts sufficient to 
constitute a cause of action for the reason that plaintiffs 
fail to allege compliance with the procedural requirements 
of the Nebraska Political Subdivision’s [sic] Tort Claims 
Act, Neb. Rev. Stat. §13-901 et seq. (Reissue 1987) for 
their failure to allege written notice of their withdrawal of 
their claims as required by Neb. Rev. Stat. §13-906 
(Reissue 1987).... 

Following a hearing, the court sustained the demurrer and 
gave plaintiffs 2 weeks to further amend their petition, and on 
their failure to do so, the court dismissed the action on June 27, 
1991. 

On appeal, plaintiffs assign as error the sustaining of the 
demurrer and the dismissal of the action. 

In their second amended petition, plaintiffs alleged, in 
pertinent part: 

2. That on or about January 25, 1990, Plaintiffs filed a 
written claim for injuries with the Transit Authority of the 
City of Omaha, d/b/a Metro Area Transit, for personal 
injuries, medical expenses, pain and suffering, past and 
future loss of earning capacity, together with a claim by 
Lee Malzahn, for loss of society, companionship, and 
consortium.... 

3. That Plaintiffs further allege that more than six (6) 
months have elasped [sic] since the filing of the aforesaid 
claim, but no action has been taken by Defendant to 
provide compensation to Plaintiffs] for the injuries as 
hereinafter alleged. 

4. Plaintiffs further allege that the failure to take any 
action on Plaintiffs’ claim for a period of more than one 
year after the filing of the same operates as a denial of the 
claim, by operation of law, and Plaintiffs have therefore 
filed the aforesaid action against Defendant Transit 
Authority of the City of Omaha, d/b/a Metro Area 
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Transit. 

Thus, the question is whether the giving of specific or 
separate written notice to a political subdivision by a claimant 
of the latter’s withdrawal of his or her claim from consideration 
by the political subdivision is a prerequisite to the 
commencement of a suit under the Political Subdivisions Tort 
Claims Act. 

Plaintiffs alleged in their petition that the failure of 
defendant to act on the claim was a denial of the claim by 
operation of law. However, on appeal plaintiffs argue that the 
filing of their petition constituted written notice of withdrawal 
of their claim. 

In arguing that the district court erred in sustaining 
defendant’s demurrer, plaintiffs first contend that the language 
of § 13-906 is vague and ambiguous. That section states: 

No suit shall be permitted under this act unless the 
governing body of the political subdivision has made final 
disposition of the claim, except that if the governing body 
does not make final disposition of a claim within six 
months after it is filed, the claimant may, by notice in 
writing, withdraw the claim from consideration of the 
governing body and begin suit under this act. 

(Emphasis supplied.) Plaintiffs assert that the word “may” 
indicates that claimants have some type of choice, and that it is 
not easily discernible from the statute what that choice 
involves. 

Generally, “may” used in a statute will be given its ordinary 
permissive and discretionary meaning unless it would 
manifestly defeat the statutory objective. Peterson v. Minden 
Beef Co., 231 Neb. 18, 434 N.W.2d 681 (1989). 

Plaintiffs here suggest that the choice could be between 
making a telephone call or sending written notice. However, the 
plain meaning of the statute indicates that if the governing body 
does not make final disposition of the claim within 6 months, 
the claimants’ choice is that they may withdraw the claim and 
begin suit or that they may not withdraw the claim and begin 
suit; the modifying phrase “by notice in writing” simply directs 
claimants on how to withdraw the claim, should they desire to 
dosoand begin suit. 
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In the absence of anything indicating to the contrary, 
statutory language is to be given its plain and ordinary 
meaning; when the words of a statute are plain, direct, and 
unambiguous, no interpretation is necessary or will be indulged 
to ascertain their meaning. In re Application of City of 
Lexington, ante p. 62, 504N.W.2d 532 (1993); Inre Application 
of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 (1993). 

However, plaintiffs further contend that even if written 
notice must be provided, the statute is ambiguous because it 
does not specify what type of written notice will suffice. 
Accordingly, arguing that notice requirements of the act are to 
be construed liberally, they assert that a petition and service of 
summons will satisfy the requirements of the statute. 

In Chicago Lumber Co. v. School Dist. No. 71, 227 Neb. 
355, 417 N.W.2d 757 (1988), we examined the issue of 
compliance with the notice requirements of Neb. Rev. Stat. 
§ 23-2404 (Reissue 1983), the predecessor of § 13-905, which 
provides that all claims presented to a governing body must be 
in writing and must state the time and place of the occurrence 
giving rise to the claim. We found: 

The purpose of § 23-2404 [now § 13-905] is not to require 
a statement of fact to the extent that the governmental 
subdivision’s absolute liability is verbally demonstrated in 
the documentary or written claim. Rather, the written 
claim required by § 23-2404 notifies a political subdivision 
concerning possible liability for its relatively recent act or 
omission, provides an opportunity for the political 
subdivision to investigate and obtain information about 
its allegedly tortious conduct, and enables the political 
subdivision to decide whether to pay the claimant’s 
demand or defend the litigation predicated on the claim 
made.... 

We hold, therefore, that the notice requirements for a 
claim filed pursuant to the Political Subdivisions Tort 
Claims Act are liberally construed so that one with a 
meritorious claim may not be denied relief as the result of 
some technical noncompliance with the formal 
prescriptions of the act. . . . Therefore, substantial 
compliance with the statutory provisions pertaining to a 
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claim’s content supplies the requisite and sufficient notice 
to a political subdivision in accordance with § 23-2404, 
when the lack of compliance has caused no prejudice to 
the political subdivision. 

(Citations omitted.) 227 Neb. at 368-69, 417 N. W.2d at 765-66. 

While in Chicago Lumber Co. we dealt with the content of 
notice required by the predecessor of § 13-905, the fact that in 
this case we are dealing with the form of notice under § 13-906 
should make no difference. We can perceive no notable 
distinction between an objection to the content of a notice and 
one to the nature of a notice of withdrawal. The objective of the 
statute has been reached in this case. Defendant had notice of 
the claim for approximately 1 year and had ample time to 
“investigate and obtain information about its allegedly tortious 
conduct, [so as to enable] the political subdivision to decide 
whether to pay the claimant’s demand or defend the litigation 
predicated on the claim made.” No clearer expression of the 
intent of a claimant to withdraw his or her claim and to begin 
suit can be manifested than the actual filing of the petition. 

Absent any consideration of the statute of limitations, we 
hold that the filing of a petition is substantial compliance with 
the terms of § 13-906 as to the withdrawal of a claim from 
consideration. See, also, Millman v. County of Butler, 235 
Neb. 915, 458 N. W.2d 207 (1990). 

We reverse the judgments of the district court sustaining 
defendant’s demurrer and dismissing the petition and remand 
the cause for further proceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
SHANAHAN, J., not participating. 


Wuite, J., concurring. 

“[N]o political subdivision of the State of Nebraska shall be 
liable for the torts of its officers, agents, or employees, and. . . 
no suit shall be maintained against such political subdivision on 
any tort claim except to the extent, and only to the extent, 
provided by {statute].” (Emphasis supplied.) Neb. Rev. Stat. 
§ 13-902 (Reissue 1987) (outlining the legislative purpose and 
extent of the Political Subdivisions Tort Claims Act). 
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In Millman v. County of Butler, 235 Neb. 915, 458 N.W.2d 
207 (1990), this court overruled precedent and subjected a 
political subdivision to liability beyond the strict terms of the 
act. See id. (Fahrnbruch, J., dissenting). While [ continue to 
adhere to the reasoning of the dissent, for the sake of 
establishing unanimity of the court’s holdings in tort claim 
litigation, I concur in the result only. 

FAHRNBRUCH, J., joins in this concurrence. 


SANDRA BEAMAN, APPELLANT, V. COOK FAMILY Foops, LTD., 
APPELLEE. 
507 N.W.2d 462 


Filed October 29, 1993. No. S-92-190. 


1. Due Process: Time: Notice: Final Orders. Due process requires reasonable 
notice and fair opportunity to be heard at some stage of the proceedings prior to 
a final determination. 

2. Workers’ Compensation: Evidence: Time: Notice: Intent: Final Orders. Under 
the former practice of receiving posthearing evidence in workers’ compensation 
cases, the compensation court’s failure to provide a deadline for the reception of 
posthearing evidence placed upon the court the duty to provide the employee 
with notice of its intention to make a final determination. 


Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and CONNOLLY and WRIGHT, 
Judges, on appeal thereto from the Nebraska Workers’ 
Compensation Court. Judgment of Court of Appeals 
affirmed. 


Stephen Speicher for appellant. 


John R. Hoffert, of Knudsen, Berkheimer, Richardson & 
Endacott, for appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


LANPHIER, J. : 
This appeal arose from a decision issued by the Nebraska 
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Workers’ Compensation Court awarding plaintiff-appellant, 
Sandra Beaman, permanent partial and temporary total 
disability benefits. The parties’ attorneys had stated at the 
hearing that they would submit certain depositions later, and 
the compensation court had authorized this procedure. The 
case was decided without the evidence and without notice to the 
attorneys. Plaintiff appealed, claiming the compensation court 
exceeded its authority in deciding the case without considering 
posthearing deposition evidence. The Nebraska Court of 
Appeals vacated the judgment and remanded the cause. We 
granted further review. We affirm. 


FACTS 

On September 7, 1988, plaintiff began working for 
defendant, Cook Family Foods, Ltd., as a meat trimmer. 
Approximately a week later, on September 13, plaintiff 
experienced pain in her back and neck and found that she could 
not hold or handle the trimming knife. Her petition stated that 
she had developed a cumulative trauma from the repetitive use 
of her hands, wrists, and forearms. She testified that she had 
experienced pain in her hands and arms from September 1983 
through the months preceding her employment with defendant. 

Although plaintiff received medical attention, and retained 
her employment with defendant, she did not return to the same 
position as a meat trimmer, and eventually, the employment 
relationship was terminated on November 3, 1988. In January 
1989, plaintiff underwent a right carpal tunnel release. By 
November 6, 1989, a letter from plaintiff’s physician, Dr. 
Dennis Bozarth, stated that plaintiff had a rating of 4-percent 
permanent impairment to each hand and a rating of 2- to 
3-percent impairment to each arm. The letter also stated that 
plaintiff could return to work with “functional limitations.” 

From November 1989 through March 1990, Dr. Bozarth 
completed forms which described possible jobs for plaintiff. 
Claiming the pain was completely debilitating, plaintiff never 
returned to work after her last day with defendant on 
November 3, 1988. 

Plaintiff’s original petition was dismissed, but a rehearing 
was granted, and a hearing date of May 3, 1991, was agreed 
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upon. On April 16, plaintiff motioned for a dismissal without 
prejudice, which motion the compensation court denied. The 
hearing was rescheduled for September 13. At the hearing, the 
compensation court denied plaintiff's motion for a 
continuance, but permitted plaintiff to submit posthearing 
depositions. 

Five months passed after the hearing without any 
communication between the court and the parties. On 
February 12, 1992, without having reviewed the posthearing 
depositions, the compensation court found that plaintiff was 
entitled to benefits for injuries resulting from her enployment 
with defendant and awarded her a combination of permanent 
partial and temporary total disability benefits. The posthearing 
depositions had been taken as scheduled on October 15 and 17, 
1991, but were not placed into evidence until several weeks after 
the compensation court’s decision. Also not completed before 
the compensation court’s decision were the depositions of the 
vocational specialists. Plaintiff appealed, asserting that the 
compensation court erred in deciding the claim prior to receipt 
of the posthearing depositions. 


STANDARD OF REVIEW 
Beaman claims the Nebraska Workers’ Compensation Court 
acted in excess of its powers. 

Neb. Rev. Stat. § 48-185 (Cum. Supp. 1992) provides: 
A judgment, order, or award of the compensation court 
may be modified, reversed, or set aside only upon the 
grounds that (1) the compensation court acted without or 
in excess of its powers, (2) the judgment, order, or award 
was procured by fraud, (3) there is not sufficient 
competent evidence in the record to warrant the making of 
the order, judgment, or award, or (4) the findings of fact 
by the compensation court do not support the order or 
award. 


ANALYSIS 
The Court of Appeals vacated the judgment of the 
compensation court, finding that the compensation court 
exceeded its powers by deciding the case without establishing a 
deadline for the submission of the evidence it had agreed to 
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receive after the hearing. We agree with the Court of Appeals 
that the judgment should be vacated. However, we also find 
that the compensation court exceeded its powers by not 
notifying Beaman of its intention to make a final determination 
of the case. This deprived Beaman of the due process provided 
under the Nebraska Workers’ Compensation Act. 

The Workers’ Compensation Act governs claims made by an 
employee who is injured in the performance of his or her work. 
See Neb. Rev. Stat. §§ 48-101 to 48-1,110 (Reissue 1988 & 
Cum. Supp. 1992). The act provides for a hearing before the 
Workers’ Compensation Court. § 48-164. The procedure 
followed by the Workers’ Compensation Court at the time this 
action was commenced permitted the court to receive 
posthearing depositions which would assist the court in making 
its determinations. We find that under that procedure, Beaman 
should have been notified by the compensation court of its 
intention to make a final determination on her claim in order to 
give her a fair opportunity to submit the posthearing 
depositions the court had agreed to receive. Due process 
requires reasonable notice and fair opportunity to be heard at 
some stage of the proceedings prior to a final determination. 
Rhodes v. Houston, 202 F. Supp. 624 (D. Neb. 1962), aff’d 309 
F.2d 959 (8th Cir.), cert. denied 372 U.S. 909, 83S. Ct. 724,9 L. 
Ed. 2d 719 (1963). Procedural due process requires notice and 
an opportunity to be heard. Koepp v. Jensen, 230 Neb. 489, 432 
N.W.2d 237 (1988). The compensation court’s failure to 
provide notice to Beaman deprived her of a full and fair hearing 
of her claim. There is evidence that when the compensation 
court granted Beaman leave to submit the posthearing 
deposition evidence, there was an expectation that the evidence 
would be submitted soon thereafter. However, the record 
reflects that no definite or certain date was enunciated. 

THE COURT: Tell me now the names of the people 
you’re going to depose and when | can expect the 
depositions. 

MR. SPEICHER: We have a date set with Dr. 
Bobenhouse, October 15; with Dr. Bozarth, October 17. I 
have forgotten Mr. Beaty’s first name. 

MR. HOFFERT: John, I believe. 
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MR. SPEICHER: John, John Beaty. 

MR. HOFFERT: That’s a good name. 

MR. SPEICHER: Beaty, I think. He’s the physical 
capacities assessment person from July. His deposition 
has begun. We are partway through the cross- 
examination. We hope to be able to complete that within 
the next two weeks. The same would be true for Michael 
McKeeman, who is a vocational expert testifying at the 
Social Security hearing. We have not discussed a date for 
Ms. Determan’s deposition, but I wouldn’t imagine it 
would — 

MR. HOFFERT: It will be likely after I get your 
experts’ opinions and we do the depositions. 

MR. SPEICHER: I would think shortly after we’ve 
done the doctors’ depositions in mid-October we’d be able 
to submit our written positions, if that’s agreeable. 

MR. HOFFERT: That’s fine. 

THE COURT: Mr. Hoffert, do you wish to take Ms. 
Determan’s deposition after the depositions that Mr. 
Speicher — 

MR. HOFFERT: That would be my preference, yes, 
Your Honor. 

THE COURT: So you're talking something after 
October 17; right? 

MR. HOFFERT: I’m not sure when we’ll be doing Mr. 
McKeeman or — 

THE COURT: Bozarth was the last one he mentioned. 

MR. HOFFERT: Right. That’s fine. It will be after 
that, within a week, assuming Ms. Determan is available. 
She looks available for depositions. Excuse me. I’m sorry. 

THE COURT: And we would expect those depositions 
to be filed as soon as — 

MR. SPEICHER: Right. 

MR. HOFFERT: Yes. And we will instruct the court 
reporter — 

THE COURT: And as soon as Ms. Determan’s 
deposition has been taken, we’ll give you ten days 
thereafter to submit your written briefs. 

MR. HOFFERT: All right, Judge. 
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MR. SPEICHER: I think Mr. Hoffert has a good point 
that the vocational people should be deposed after the 
medical depositions, and I think we should, therefore, do 
Mr. McKeeman’s after those as well. We could probably 
do those doctors maybe even on the same day. 

THE COURT: All right. You and Mr. Hoffert can work 
that out. 

MR. HOFFERT: We'll work it out, and we’ll do it as 
quickly as we can. 

MR. SPEICHER: Right. 

A significant amount of time had transpired between the 
date of the hearing and the date of the final decision. 
Nevertheless, the compensation court’s act of making a final 
determination without giving Beaman the opportunity to 
submit the evidence was unwarranted. The compensation 
court’s failure to provide a specific deadline for the reception of 
evidence placed upon it the duty, prior to rendering the opinion, 
to apprise Beaman of its intention to make a final decision. 
Thus, the compensation court acted in excess of its powers in 
deciding the case without giving Beaman notice and a deadline 
to submit the evidence before making its final determination. 


CONCLUSION 

We therefore affirm the decision of the Court of Appeals 
which vacated the judgment of February 12, 1992, and 
remanded the cause to the compensation court with directions 
to consider the posthearing evidence which the compensation 
court agreed to receive. 

AFFIRMED. 
SHANAHAN, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. LEROY JAMES HAND, ALSO 
KNOWN AS JIM HAND, APPELLANT. 
507 N.W.2d 285 


Filed October 29, 1993. No. S-93-186. 


1. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction in a bench trial, an appellate court does not resolve conflicts 
in evidence, pass on credibility of witnesses, evaluate explanations, or reweigh 
evidence presented, which are within a fact finder’s province for disposition. 

: . Aconviction in a bench trial of a criminal case is sustained if the 
evidence, viewed and construed most favorably to the State, is sufficient to 
support that conviction. 

. Ina bench trial of a criminal case, the trial court’s findings have 
the effect of a verdict and will not be set aside unless clearly erroneous. 

4. Kidnapping: Sentences. Neb. Rev. Stat. § 28-313 (Reissue 1989) creates a single 
criminal offense and not two separate offenses, even though it is punishable by 
two different ranges of penalties depending on the treatment accorded to the 
victim. The factors which determine which of the two penalties is to be imposed 
are not elements of the offense of kidnapping, but are simply mitigating factors 
which may reduce the sentence of those charged under this section, and their 
existence or nonexistence should properly be determined by the trial judge. 

5. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal in the absence of an abuse of discretion by the trial 
court. 


Appeal from the District Court for Dodge County: MArk J. 
FUHRMAN, Judge. Affirmed. 


Leo J. Eskey for appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


HastTincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and Moran, D.J., Retired. 


HAsTINGs,C.J. 

The defendant, Leroy James Hand, was charged with 
kidnapping, attempted murder, and use of a firearm to commit 
a felony. As part of a plea agreement, the State dismissed the 
attempted murder and weapon charges, and the defendant 
entered a plea of no contest to the charge of kidnapping. The 
plea was accepted by the district court, and the defendant was 
found guilty. Following a sentence classification hearing, the 
court determined that although the defendant released the 
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victim alive and in a safe place, he was nevertheless guilty of a 
Class IA felony under the provisions of Neb. Rev. Stat. 
§ 28-313 (Reissue 1989) because the victim suffered serious 
bodily injuries at his hands. The court sentenced the defendant 
to a term of life imprisonment. The defendant appeals. We 
affirm. 

In determining whether evidence is sufficient to sustain a 
conviction in a bench trial, an appellate court does not resolve 
conflicts in evidence, pass on credibility of witnesses, evaluate 
explanations, or reweigh evidence presented, which are within a 
fact finder’s province for disposition. A conviction in a bench 
trial of a criminal case is sustained if the evidence, viewed and 
construed most favorably to the State, is sufficient to support 
that conviction. The trial court’s findings have the effect of a 
verdict and will not be set aside unless clearly erroneous. State 
v. Crowdell, 241 Neb. 216, 487 N.W.2d 273 (1992); State v. 
Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990). 

On the evening of March 26, 1991, Beth Hand, the victim, 
arranged for her three young children to visit with their father 
while she went to work for a few hours. The children’s father is 
her estranged husband, the defendant. She brought the children 
to her sister-in-law’s home, where Hand was then living, at 
approximately 5:45 p.m. Because of threats to her life, the 
victim had previously obtained a restraining order against her 
husband. However, Hand was unusually nice that night when 
the victim returned to pick up her children at about 8:30. 

As the victim was leaving the house, Hand came up the 
basement stairs carrying a pair of roller skates. The victim, who 
was placing her two youngest children in the backseat of her car, 
stood up, and apparently, Hand gave her the skates. According 
to the testimony of the victim, her oldest child, Nick, was giving 
her husband a hug, and “as he came down from the hug,” Hand 
pulled a .22-caliber pistol from his pocket and shot the victim in 
the lower abdomen. After she fell to the ground, he shot her a 
second time, in her right buttock. Hand’s sister, Patti Delaney, 
had come out the back door, and he turned to her, stood up, 
pointed the gun at her, and told her to back off. Patti Delaney’s 
husband, Jerome, heard the shots and came to the door. When 
Hand saw Jerome Delaney at the door, he turned and pointed 
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the gun at him. Jerome Delaney turned and pushed his own two 
children back inside the house, ran down the basement stairs to 
the nearest phone, and attempted to call the police, but the 
phone would not work. 

The victim testified that she could not walk and that Hand 
dragged and carried her to the backseat of his car, which was 
across the street. The victim was not cooperating and was trying 
to get out of the car as Hand shoved her into the backseat and 
hit her hard on the thigh about three times, before finally 
slamming the door. Nine-year-old Nick was screaming and 
trying to open the car doors, and he was still running around the 
car when Hand put the car in reverse and “floored it.” 

Hand recalled telling his wife that he had to get her to a 
hospital. He stated that his car was parked across the street 
from his sister’s house, pointed east, and that he backed out 
because there were people playing in the street to the east. Hand 
testified that it was not the normal route he took to the hospital 
and that he must have “missed the highway.” He stated that 
“the next thing I know it was dark and I was lost.” 

The victim testified that her husband was driving very fast 
and heading west into the country. Hand spoke of shooting 
himself and said that she would have to watch. The victim 
began to talk to him softly and told him to think of their 
children. She also told him that she was in a lot of pain and did 
not think she would “make it” if she did not get help. The victim 
stated that Hand’s attitude changed all of a sudden, and he 
finally pulled over at a farmhouse to get help. Eventually, a 
. fescue squad arrived, and the victim was taken to the hospital, 
where her postoperative diagnosis was stated as “gunshot 
wound to the abdomen with multiple perforations of distal 
small bowel, perforation of the right ovary, laceration of the 
right uterine artery and possible perforation of the lower 
rectum.” She was hospitalized for 11 days for treatment of her 
injuries. Approximately 3 months later, the victim was 
hospitalized again for 10 or 11 days for additional surgery 
necessitated by those injuries. Her medical bills totaled 
$27,242.30. ; 

Hand was arrested and later charged with kidnapping, 
attempted murder, and use of a firearm to commit a felony. The 
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State dismissed the attempted murder and weapon charges in 
return for the defendant’s plea of no contest to the charge of 
kidnapping, pursuant to North Carolina v. Alford, 400 U.S. 
25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970). However, with 
respect to the kidnapping charge, the defendant asserted that 
any serious injury the victim suffered was not inflicted during 
the course of the abduction and that the sentence should be for 
a Class II felony, as opposed to a Class IA felony as set forth in 
the information. 

The parties agreed to submit evidence for a determination by 
the court as to the serious bodily injury requirement of the 
kidnapping charge, for the purpose of sentencing. In its order 
of February 2, 1993, the court found “that the victim herein 
was either voluntarily released or liberated alive by the abductor 
in a safe place; however, that the victim had suffered serious 
bodily injury; and that, therefore, the Court determines that 
this is a Class IA felony.” The defendant was sentenced to life 
imprisonment and asserts on appeal that the district court 
“erred in finding the Appellant guilty of kidnapping as a Class 
1A [sic] Felony as the record clearly indicated that the 
Appellant voluntarily released his wife alive in a safe place.” 

Section 28-313 provides in pertinent part: 

(2) Except as provided in subsection (3) of this section, 
kidnapping is a Class IA felony. 

(3) If the person kidnapped was voluntarily released or 
liberated alive by the abductor and in a safe place without 
having suffered serious bodily injury, prior to trial, 
kidnapping is a Class II felony. 

Section 28-313 creates a single criminal offense and not two 
separate offenses, even though it is punishable by two different 
ranges of penalties depending on the treatment accorded to the 
victim. The factors which determine which of the two penalties 
is to be imposed are not elements of the offense of kidnapping, 
but are simply mitigating factors which may reduce the sentence 
of those charged under this section, and their existence or 
nonexistence should properly be determined by the trial judge. 
State v. Schneckloth, Koger, and Heathman, 210 Neb. 144, 313 
N.W.2d 438 (1981). 

The parties agree, and the record reflects, that the victim was 


STATE v. HAND 441 
Cite as 244 Neb. 437 


released alive ina safe place. However, while the defendant does 
not dispute the fact that he shot his wife, he contends that the 
shooting was a separate act from the kidnapping and that 
therefore the victim did not suffer serious bodily harm in the 
course of the kidnapping. 

The act of shooting the victim was not remote in time or place 
from the act of kidnapping, and there is ample support in the 
record for finding that the victim’s injuries were suffered during 
the abduction. 

The evidence supports the conclusion that the defendant had 
preplanned some sort of abduction. He had taped down the 
door locks, wedged the door handles, and removed the window 
cranks for the back windows of his car. He testified at the 
sentencing hearing that he did this in order to take his children 
away for the weekend, an idea which he later abandoned. 
However, when he was questioned the morning after the arrest 
about the condition of the car, he told a police officer, 

I just didn’t want her jumpin out or try anything crazy, 
just cause she last time when we started talkin, she finally 
flipped out and, and it was drivin her crazy and I thought, 
oh... probably it could kinda help her to relieve some 
tension and that’s why I kinda made the doors so she 
couldn’t jump out or hurt herself .... 
He also admitted that before the incident occurred, he had cut 
the phone wires in his sister’s house because he wanted some 
time, and he stated, “1 didn’t want everybody to freak and call 
the cops here, down and make a big scene. . . I didn’t plan on 
this to be a big production.” 

The victim told the police that after she was shot her legs were 
numb and that when she could not get in the car, her husband 
took her legs and made her do a backflip into the car. She also 
stated that when her husband started to get in the driver’s side of 
the car, she opened the door and was going to get out when her 
husband “hopped around and hit me in the face three times and 
he stuffed me back in.” The defendant stated that the victim 
“had a hard time gettin in there or didn’t want to go really” and 
that he remembered “pushing her in” and “that’s how she got 
hurt in the face.” 

On the evening before this incident occurred, the defendant 
wrote a letter in which he stated: “Now it’s my turn to do the 
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damage. To [sic] bad I can’t torture her more. I’ll never have 
time. They’il never take me alive. To {sic] bad for the children.” 
Patti Delaney also told police that the defendant had threatened 
to kill his wife in the past. She stated that the defendant spoke of 
“making it as painful as he possibly can. . . he’s talked about 
taking her up in their attic, just to find a way of doin it and 
cuttin her up and leaving her there.” 

The defendant testified that he intended to take his wife to 
the hospital, and he argues in his brief that his actions were 
designed to help, not harm, his wife. Yet, it is noteworthy that 
he did not put her in her own car or his brother-in-law’s vehicle, 
which were parked in the driveway, but, instead, carried and 
dragged her across the street to his own car. He also threatened 
his sister and brother-in-law so they would not interfere. 
Although the defendant is a licensed emergency medical 
technician, he did not offer his wife any immediate medical 
assistance. Finally, although he had been employed at 
Memorial Hospital in Fremont for 8 years and left his sister’s 
home in the same town to drive his wife to the hospital, he 
stated that he got lost. 

The evidence supports a finding beyond a reasonable doubt 
that the victim suffered serious bodily injury in the course of a 
kidnapping. Thus, the district court did not err in finding that 
the kidnapping should be classified as a Class IA felony for the 
purposes of sentencing, and the defendant’s assignment of error 
is without merit. 

Similarly without merit is the defendant’s contention that he 
should be resentenced. Neb. Rev. Stat. § 28-105 (Reissue 1989) 
provides that the penalty for a Class IA felony is life 
imprisonment. A sentence imposed within the statutory limits 
will not be disturbed on appeal in the absence of an abuse of 
discretion by the trial court. State v. Ellen, 243 Neb. 522, 500 
N.W.2d 818 (1993); State v. Philipps, 242 Neb. 894, 496 N.W.2d 
874 (1993). Section 28-105 does not grant discretion in the 
sentencing of a Class IA felony, and therefore, it was not an 
’ abuse of discretion to impose the statutorily required sentence 
of life imprisonment. 

The judgment of the district court is affirmed. 

AFFIRMED. 

SHANAHAN, J., not participating. 
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Filed November 5, 1993. No. S-91-221. 


Appeal and Error. While an appellate court ordinarily considers only those 
errors assigned and discussed in the briefs, the appellate court may, at its option, 
notice plain error. 

____.. Plain error is error plainly evident from the record and of such a nature 
that to leave it uncorrected would result in damage to the integrity, reputation, or 
fairness of the judicial process. 

Constitutional Law: Libel and Slander. In a libel action, two primary 
considerations under the First Amendment are the status of the plaintiff and the 
nature of the speech. 

Libel and Slander: Pleadings: Proof. When the plaintiff in a libel action is a 
public figure and the speech is a matter of public concern, the plaintiff must 
plead and prove actual malice. 

Libel and Slander: Words and Phrases. Actual malice means knowledge of 
falsity or reckless disregard for the truth. 

. Reckless disregard for the truth means that the defendant in 
fact entertained serious doubts as to the truth of his publication. 

Libel and Slander: Proof. When the plaintiff in a libel action is a public figure 
and the speech is a matter of public concern, the plaintiff must establish actual 
malice by clear and convincing evidence. 

Libel and Stander: Pleadings: Proof. When the plaintiff in a libel action is a 
public figure and the speech is a matter of public concern, the plaintiff must 
plead and prove that the allegedly libelous statement is false. 

Libel and Slander: Proof. When the plaintiff in a libel action is a public figure 
and the speech is a matter of public concern, the plaintiff must establish falsity 
by clear and convincing evidence. 

Constitutional Law: Libel and Slander. Candidates for public office are public 
fi iBures for purposes of the First Amendment. 

. Acandidate’s official conduct and qualifications for office are 
matters of public concern for purposes of the First Amendment. 

Summary Judgment: Pleadings. Summary judgment is improper when the 
challenge involves the sufficiency of a petition to state a cause of action. 

Trial: Pleadings: Pretrial Procedure: Summary Judgment. When it is asserted in 
a motion for summary judgment that an opposing party has failed to state a 
cause of action, then the motion may be treated, as to that issue, as one for 
judgment on the pleadings. 

Trial: Pleadings: Pretrial Procedure. In a motion for judgment on the pleadings, 
the moving party admits the truth of the well-pleaded facts in the opposing 
party’s pleadings, together with all reasonable inferences to be drawn therefrom. 
However, a court cannot assume the existence of facts not alleged. 

Demurrer: Pleadings. When a court sustains a demurrer, the losing party is 
entitled to amend the pleadings unless there is no reasonable possibility that 
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amendment will remedy the deficiency. 

16. Trial: Pleadings: Pretrial Procedure. When a party challenges the sufficiency of 
a petition to state a cause of action, a motion for judgment on the pleadings 
should be sustained only when an amendment cannot cure the defect. 

Appeal from the District Court for Saline County: ORVILLE 

L. Coapy, Judge. Reversed and remanded with directions. 


Michael M. O’Brien, of Cannon, Goodman, O’Brien & 
Grant, for appellant. 


George H. Moyer, Jr., of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellee. 


Hastincs, C.J., Bost AUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


WHITE, J. 

Nancy Hoch appeals from a summary judgment dismissing 
her libel action against Robert J. Prokop. We reverse, and 
remand with directions. 

In 1988, Hoch and Prokop were opposing candidates for the 
elected position of University of Nebraska regent. During the 
campaign, Prokop wrote a four-page flier criticizing Hoch’s 
record. Prokop mailed the flier to approximately 40,000 
households. 

Hoch mailed a retraction request to Prokop via registered 
mail. When Prokop failed to retract the statements, Hoch filed 
suit in district court, alleging that the flier contained 13 separate 
instances of libel. Prokop answered, among other things, that 
Hoch had failed to state a cause of action and that his 
statements were made about a public figure and were made 
without malice. Prokop then moved for summary judgment. 

The district court granted summary judgment for Prokop as 
to 12 of the 13 allegations of libel. The district court first 
addressed each of the 12 allegations individually. The district 
court then summarized its holding as follows: 

The evidence raises no issue as to any disputed facts 
concerning plaintiff’s specifications [of libel]. Most of the 
innuendos alleged by the plaintiff from reading the 
publication . . . are merely expressions of opinions by the 
defendant made in a political situation and are protected 
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speech. Those that get by such protection are not libel per 
se. In no case, has any attempt been made by plaintiff to 
allege or prove special damages or to prove a false 
statement of fact. 
As to the 13th allegation of libel, the district court ordered the 
case to proceed to trial. Hoch withdrew the 13th allegation, 
making the case reviewable by this court. 

Distilled, Hoch’s assignments of error allege that the district 
court erred in finding that the statements did not constitute libel 
per se and in granting Prokop’s motion for summary judgment. 
We find that the district court committed plain error by not 
recognizing that the petition fails to state a cause of action. 

While an appellate court ordinarily considers only those 
errors assigned and discussed in the briefs, the appellate court 
may, at its option, notice plain error. Gould v. Orr, ante p. 163, 
506 N.W.2d 349 (1993); Neb. Ct. R. of Prac. 9D(1)d (rev. 
1992). Plain error is error plainly evident from the record and of 
such a nature that to leave it uncorrected would result in 
damage to the integrity, reputation, or fairness of the judicial 
process. Sayer v. Bowley, 243 Neb. 801, 503 N.W.2d 166 (1993); 
Inre Interest of D.M.B., 240 Neb. 349, 481 N.W.2d 905 (1992). 

The parties do not dispute that Hoch’s cause of action is 
grounded in libel. The U.S. Supreme Court has described two 
forces which shape the libel landscape to conform to the First 
Amendment. See Philadelphia Newspapers, Inc. v. Hepps, 475 
U.S. 767, 106 S. Ct. 1558, 89 L. Ed. 2d 783 (1986). The first 
force is the status of the plaintiff: “whether the plaintiff is a 
public official or figure, or is instead a private figure.” Id., 475 
U.S. at 775. The second force is the nature of the speech: 
“whether the speech at issue is of public concern.” Jd. When the 
plaintiff is a public official or public figure and the speech is a 
matter of public concern—a combination of plaintiff and 
speech which we will denominate “public libel”—the First 
Amendment requires the plaintiff to surmount higher barriers 
than those raised by common-law libel. See Hepps, supra. 

Under the First Amendment, a public-libel plaintiff must 
demonstrate “actual malice.” New York Times Co. v. Sullivan, 
376 U.S. 254, 84S. Ct. 710, 11 L. Ed. 2d 686 (1964) (public 
officials); Curtis Publishing Co. v. Butts, 388 U.S. 130, 87S. 
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Ct. 1975, 18 L. Ed. 2d 1094 (1967) (public figures). See, also, 
Bruce W. Sanford, Libel and Privacy § 7.1 (2d ed. 1991). 
Actual malice means knowledge of falsity or reckless disregard 
for the truth. New York Times Co., supra. To establish 
recklessness, a plaintiff must present “sufficient evidence to 
permit the conclusion that the defendant in fact entertained 
serious doubts as to the truth of his publication.” St. Amant v. 
Thompson, 390 U.S. 727, 731, 88S. Ct. 1323, 20 L. Ed. 2d 262 
(1968). 

In public-libel cases, actual malice is an element of the 
plaintiff's prima facie case. Rodney A. Smolla, Law of 
Defamation § 3.06 (1993). Thus, the petition must contain 
facts which would support the conclusion that the defendant 
acted with knowledge of falsity or reckless disregard for the 
truth. Furthermore, the plaintiff must establish actual malice 
by clear and convincing evidence. Gertz v. Robert Welch, Inc., 
418 U.S. 323, 94S. Ct. 2997, 41 L. Ed. 2d 789 (1974). 

Under the First Amendment, a public-libel plaintiff must 
also demonstrate that the allegedly libelous statement is false. 
See Hepps, supra (if the speech at issue is a matter of public 
concern, then both public-figure and private-figure plaintiffs 
must show falsity). As with actual malice, falsity is an element 
of the prima facie case and must be properly pled in the 
petition. As with actual malice, a public-libel plaintiff must 
establish falsity by clear and convincing evidence. See Deaver v. 
Hinel, 223 Neb. 529, 391 N.W.2d 128 (1986). 

Hoch’s petition presents a case which falls squarely within 
the confines of public libel. Hoch is clearly a public figure. 
Hoch’s petition states that at the time of the allegedly libelous 
statements, she and Prokop were opposing candidates for the 
“nonpartisan elective position of University of Nebraska 
Regent.” Candidates for public office are public figures for 
purposes of the First Amendment. Smolla, supra, § 2.23[2]. In 
addition, the allegedly libelous statements are matters of public 
concern, because the statements discussed Hoch’s conduct as a 
regent and her qualifications for that office. “Public discussion 
about the qualifications of a candidate for elective office 
presents what is probably the strongest possible case for 
application of the New York Times rule.” Ocala Star-Banner 
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Co. v. Damron, 401 U.S. 295, 300-01, 91 S. Ct. 628, 28 L. Ed. 
2d 57 (1971). 

We find that the district court committed plain error by 
dismissing this case on summary judgment when the face of the 
petition clearly failed to state a cause of action. 

Summary judgment is improper when the challenge involves 
the sufficiency of a petition to state a cause of action. Gould v. 
Orr, ante p. 163, 506 N.W.2d 349 (1993); Ruwe v. Farmers 
Mut. United Ins. Co., 238 Neb. 67, 469 N.W.2d 129 (1991). 
When it is asserted in a motion for summary judgment that an 
opposing party has failed to state a cause of action, then the 
motion may be treated, as to that issue, as one for judgment on 
the pleadings. McCurry v. School Dist. of Valley, 242 Neb. 504, 
496 N.W.2d 433 (1993); Ruwe, supra. 

Treating the motion as one for judgment on the pleadings, we 
find that Hoch’s petition fails to state a cause of action. Hoch’s 
petition lacks the allegations required by the First Amendment. 
Because Hoch is a public figure and the allegedly libelous 
statements are matters of public concern, Hoch must plead the 
elements of falsity and malice. Hoch’s petition alleges that 
Prokop’s publication was libelous and caused damage. Hoch’s 
petition does not allege either falsity or malice and does not 
allege facts which would even raise an issue of falsity or malice. 

Ina motion for judgment on the pleadings, the moving party 
admits the truth of the well-pleaded facts in the opposing 
party’s pleadings, together with all reasonable inferences to be 
drawn therefrom. Ruwe, supra. However, a court cannot 
assume the existence of facts not alleged. Cf. Northland Ins. 
Co. v. State, 242 Neb. 10, 492 N.W.2d 866 (1992) (principle 
applies when ruling on a demurrer). Because Hoch’s petition 
fails to reveal crucial facts—which of Prokop’s statements were 
false and how Prokop might have acted with actual malice—the 
petition fails to state a cause of action. 

Given that Hoch has failed to state a cause of action, it is 
clear that the case cannot proceed in its current state. 
Dismissing the case, however, would create a manifestly 
inequitable situation because the defects in the pleading appear 
to be amendable. 

The inequity arises from Nebraska procedures regarding 


448 244 NEBRASKA REPORTS 


amendments to pleadings. When a court grants judgment on 
the pleadings and dismisses a case, the losing party does not 
have the right to amend the pleadings. In contrast, when a court 
sustains a demurrer, the losing party is entitled to amend the 
pleadings unless there is no reasonable possibility that 
amendment will remedy the deficiency. LaPan v. Myers, 241 
Neb. 790, 491 N.W.2d 46 (1992); Pappas v. Sommer, 240 Neb. 
609, 483 N.W.2d 146 (1992); Barelmann v. Fox, 239 Neb. 771, 
478 N.W.2d 548 (1992); St. Paul Fire & Marine Ins. Co. v. 
Touche Ross & Co., 234 Neb. 789, 452 N.W.2d 746 (1990). In 
other words, under our present system, a defendant can move 
for judgment on the pleadings, rather than demur, and thereby 
extinguish the plaintiff’s right to amend. 

State courts facing this inequity have acted to prevent parties 
from circumventing the right to amend pleadings; in effect, 
parties may not move for judgment on the pleadings when 
demurrer would be appropriate. See, MaclIsaac v. Pozzo, 26 
Cal. 2d 809, 161 P.2d 449 (1945); Virginia G. v. ABC Unified 
School Dist., 15 Cal. App. 4th 1848, 19 Cal. Rptr. 2d 671 
(1993); Jones v. Ceres Co., 60 Colo. 562, 154 P. 745 (1916); 
Strack vy. Federal Land Bank, 124 Mont. 19, 218 P.2d 1052 
(1950); Atchison, Topeka and Santa Fe Railway Co. v. 
Coulson, 371 P.2d 914 (Okla. 1962); C & L Service Co. v. 
Northern Equipment Co., 525 P.2d 1260 (Okla. App. 1974); 
Scott & Payne v. Potomac Ins., 217 Or. 323, 341 P2d 1083 
(1959); Lehner v. Montgomery, 180 Pa. Super. 493, 119 A.2d 
626 (1956); Wolf v. S.. H. Wintman Co., 92 R.1I. 470, 169 A.2d 
903 (1961). In accord with these cases, we hold that when a 
party challenges the sufficiency of a petition to state a cause of 
action, a motion for judgment on the pleadings should be 
sustained only when an amendment cannot cure the defect. 

Before we apply this rule to the present case, it will be useful 
to summarize the relevant procedural steps that have already 
been taken. Prokop’s answer asserted that the petition failed to 
state a cause of action. Prokop did not demur but, rather, 
moved for summary judgment. Because of the allegations in 
the answer, the motion for summary judgment included a 
challenge to the sufficiency of the petition. Because the motion 
for summary judgment challenged the sufficiency of the 
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petition, we treated the motion, as to that issue, as one for 
judgment on the pleadings. Treating the motion as one for 
judgment on the pleadings, we found that under applicable 
First Amendment law, Hoch failed to state a cause of action. 
However, we will not grant judgment on the pleadings and 
dismiss the case if an amendment could cure the defect. 

We find that a proper amendment could cure the defect. The 
facts which Hoch has alleged begin to establish a libel cause of 
action. Constitutionally, Hoch must allege facts to demonstrate 
falsity and malice. Nothing on the face of the pleadings would 
suggest that she cannot allege such facts. Thus, there is a 
reasonable possibility that Hoch could cure the defects, and 
Hoch is entitled to amend her petition. 

The trial court committed plain error by not treating the 
summary judgment as a demurrer, by not ruling that Hoch had 
failed to state a cause of action, and by not allowing Hoch to 
amend her petition. In view of this result, it is unnecessary to 
consider Prokop’s cross-appeal. The judgment of the district 
court dismissing the action is reversed, and the cause is 
remanded with directions. 

REVERSED AND REMANDED WITH DIRECTIONS. 


DELICIouS Foops ComPANY, INC., A NEBRASKA CORPORATION, 
AND CHEF FRANCISCO Foops, INC., ACALIFORNIA CORPORATION, 
APPELLEES, V. MILLARD WAREHOUSE, INC., A NEBRASKA 
CORPORATION, APPELLEE, AND L & B CORPORATION, A NEBRASKA 
CORPORATION, APPELLANT. 

507 N.W.2d 631 


Filed November 5, 1993. No.S-91-390. 


1. Directed Verdict. A directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the evidence, that is to say, 
where an issue should be decided as a matter of law. 

. A motion for directed verdict must be treated as an admission of the 
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13. 
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truth of all competent evidence submitted on behalf of the party against whom 
the motion is directed. 

. The party against whom a motion for directed verdict is sought is 
entitled to have every controverted fact resolved in its favor and to have the 
benefit of every inference which can reasonably be deduced from the evidence. 
Independent Contractor: Agents. The factors to be considered in distinguishing 
an agent and independent contractor are (1) the extent of control which, by the 
agreement, the employer may exercise over the details of the work; (2) whether 
the one employed is engaged in a distinct occupation or business; (3) the kind of 
occupation, with reference to whether, in the locality, the work is usually done 
under the direction of the employer or by a specialist without supervision; (4) the 
skill required in the particular occupation; (5) whether the employer or the one 
employed supplies the instrumentalities, the tools, and the place of work for the 
person doing the work; (6) the length of time for which the one employed is 
engaged; (7) the method of payment, whether by the time or by the job; (8) 
whether the work is a part of the regular business of the employer; (9) whether 
the parties believe they are creating an agency relationship; and (10) whether the 
employer is or is not in business. 

Agency. Whether an agency exists depends on the facts underlying the 
relationship of the parties irrespective of the words or terminology used by the 
parties to characterize or describe their relationship. 

Independent Contractor: Liability. An independent contractor is not liable for 
injuries to third parties after the contractor has completed his work and turned 
the project over to the owner or employer and it has been accepted by him unless 
the parties were dealing with inherently dangerous elements or the defect at issue 
was latent and could not have been discovered by the owner or employer. 

Rules of Evidence. In proceedings governed by the Nebraska Evidence Rules, 
the admission and exclusion of evidence is controlled by those rules; judicial 
discretion comes into play only when the rules make discretion a factor. 
Contracts: Intent. If the language used in a document is unambiguous, the intent 
of the parties must be gathered from the contents of the document alone. 
Contracts: Parties. In order for those not named as parties to a contract to 
recover thereunder as third-party beneficiaries, it must appear by express 
stipulation or by reasonable intendment that the rights and interests of such 
unnamed parties were contemplated and provision was made for them. 

Rules of Evidence: Insurance. Even when evidence of the existence of liability 
insurance is otherwise admissible, it may be excluded under the provisions of 
Neb. Rev. Stat. § 27-403 (Reissue 1989) if the probative value of the evidence is 
substantially outweighed by, among other things, the danger of unfair prejudice. 
Rules of Evidence. What constitutes unfair prejudice is a matter the Nebraska 
Evidence Rules entrusts to the discretion of the trial judge. 

. Neb. Rev. Stat. § 27-408 (Reissue 1989) excludes evidence that any 
party to a litigation has settled a claim with a third party concerning the same 
transaction or subject matter involved in litigation where such evidence is 
offered. 

Jury Instructions. A trial court has the duty of instructing the jury on the issues 
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presented by the pleadings and evidence, regardless of whether the court is 
requested to do so; this principle applies to theories of defense as well as those 
upon which the plaintiff’s cause of action is founded, and the failure to so 
instruct constitutes prejudicial error. 
Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Reversed and remanded for a new 
trial. 


John R. Douglas, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellant. 


Rex A. Rezac, of Fraser, Stryker, Vaughn, Meusey, Olson, 
Boyer & Bloch, PC., and James T. Ferrini, Thomas A. 
McDonald, George C. Ellison, and Susan Condon, of Clausen, 
Miller, Gorman, Caffrey & Witous, P.C., for appellees 
Delicious Foods and Chef Francisco Foods. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
JFAHRNBRUCH, and LANPHIER, JJ. 


PER CURIAM. 
This negligence action appeal arises from the district court’s 
.$2,192,733.37 judgment on the verdict in favor of the 

plaintiff-appellee Delicious Foods Company, Inc., and its 
$7,132.94 judgment: on the verdict in favor of the 
plaintiff-appellee Chef Francisco Foods, Inc., against the 
defendant-appellant, L & B Corporation, for damages suffered 
as the result of a refrigeration system ammonia leak. 

We note at the outset that the record does not disclose the 
reason Millard Warehouse, Inc., is named a party defendant, 
nor does it disclose the relationship, if any, of Chef Francisco 
Foods to either L & B or Delicious Foods. However, because the 
parties have treated the matter as if Chef Francisco’s fate rises 
or falls with Delicious Foods’, we do the same. 

One Larry Larsen is engaged in the refrigerated storage 
business and is the president and sole shareholder of L & B. 
Larsen had built a warehouse in Lincoln, Nebraska, in which 
Delicious Foods subsequently leased storage space from L & B. 
Delicious Foods later expressed an interest in leasing cold 
storage space in Grand Island, Nebraska. Larsen then formed a 
partnership named Millard Warehouse, Grand Island, of which 
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he owns a majority interest, for the purpose of building a 
warehouse there. 

Delicious Foods subsequently entered into an agreement 
with the partnership, which agreement provided that the 
partnership would obtain a suitable site and build a warehouse 
in Grand Island which Delicious Foods agreed to, and did, 
lease. 

The lease requires, in relevant part, that the partnership 
maintain and keep in good repair all portions of the warehouse, 
including, without limitation, all of the mechanical equipment. 
The lease further contains a waiver provision, which reads: 

Lessor and Lessee agree that neither shall be liable to the 
other for damages to the premises or to any of the contents 
of the premises, whether owned by Lessee or Lessor, by 
perils insured against by the party owning such damaged 
or destroyed property; the Lessor hereby waives any and 
all rights of recovery from the Lessee for loss caused by the 
perils of fire and other perils included in the definition of 
extended coverage, and the Lessee hereby waives any and 
all right of recovery from the Lessor for loss caused by the 
perils of fire and other perils included in the definition of 
extended coverage. Each party hereto shall provide the 
other party with documentary evidence of the 
concurrence of their respective insurance carriers with the 
provisions of this clause. 

Delicious Foods did insure itself against the loss occasioned 
by the ammonia leak. 

The partnership also entered into an “Administrative Service 
Agreement” with L & B whereunder L & B agreed to provide 
accounting, administrative, marketing, and engineering 
services to the partnership. In exchange, the partnership pays 
L & Ba fixed monthly fee per square foot of warehouse space. 

Roger Kirschenman is L & B’s corporate engineer and, 
through administrative service agreements, provides engi- 
neering services to all of the 18 warehouses in which Larsen 
has an interest. Kirschenman is not a registered engineer, and 
his experience in refrigeration prior to employment with L & B 
in 1971 was limited to the repair of refrigeration systems on 
semi-trailers while employed as a diesel engine mechanic for 
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9'/2 months. His formal training consisted of a 1-week 
workshop in refrigeration systems. 

Kirschenman is responsible for engineering the refrigeration | 
systems and has ultimate responsibility for their operation. He 
supervised the construction of the ammonia refrigeration 
system for the partnership’s warehouse, and interviewed and 
hired Richard Christianson as the plant engineer of the 
partnership’s warehouse. While the partnership’s plant 
manager was Christianson’s immediate supervisor and 
Christianson addressed routine refrigeration questions to the 
plant manager, Kirschenman responded to Christianson’s 
questions regarding problems with the system. Although 
Christianson’s paycheck was issued by L & B, the partnership 
was charged for those wages under the terms of its 
administrative service agreement with L & B. 

Christianson had graduated from an 18-month program in 
refrigeration, air conditioning, and heating at a trade school in 
the Omaha area in 1980, which is typical of the training 
possessed by those hired as refrigeration mechanics by Millard 
Warehouse and in the industry. He had worked since 1978 
servicing refrigeration units while employed by a packinghouse, 
and continued his employment there until 1984, when the plant 
closed. 

According to Delicious Foods’ expert, although one can 
become qualified as a refrigeration mechanic without a college 
education, it is the custom and practice of the refrigeration 
industry that a refrigeration mechanic undergo a 6-month 
apprenticeship under the supervision of someone engaged in 
Operating a plant as an operating engineer of an ammonia 
refrigeration unit. However, Christianson did not undergo such 
an apprenticeship; rather, Kirschenman provided him with 
operating manuals for the compressors but did not review those 
manuals with him. 

Shortly before the ammonia leak, Christianson noticed that 
five of the valves were “chattering,” which meant that too 
much gas was passing through the valves because the opening 
on the bottom of each valve was too big. Kirschenman decided 
to change the plungers in the defrost valves in order to change 
the size of the orifices. 
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After Christianson installed the new plungers, he notified 
Kirschenman that he was having continuing problems with the 
valves. Kirschenman told Christianson to see if he could achieve 
defrosting. As the system defrosted, neither Kirschenman nor 
Christianson was concerned enough to shut the system down. 
Although Kirschenman was at the partnership’s warehouse 
following that conversation with Christianson and before the 
mishap described below, the two had no further discussions 
about the problem. 

It was later discovered that in adjusting the defrost regulator 
valve which had given him problems, Christianson had 
improperly adjusted it to the fully closed position. Closing the 
regulator valve caused a sudden stoppage of the flow of liquid 
ammonia in the pipe. The liquid ammonia then collected in one 
of the two blast freezer coils. If the valve had been functioning 
properly, some of the liquid would have been relieved back to 
the suction line. Instead, when the main suction valve opened at 
the end of the defrost cycle, the ammonia moved down the pipe 
at a high velocity and passed through two elbows. A “liquid 
hammer” was created when the high-velocity ammonia hit the 
perpendicular surface of a T installed on the line. The plate blew 
off, dispensing ammonia throughout the warehouse. 

The plan Kirschenman used for the refrigeration system 
called for the use of an elbow where the line burst, rather than a 
T. According to Kirschenman, however, that drawing was not a 
detailed plan which was intended to be followed. The various 
experts are in disagreement as to whether the use of an elbow 
would have prevented the bursting of the pipe; one expert 
theorized that debris in the line could have clogged the valve, 
thereby causing the pipe to burst, and several experts were of 
the opinion that the pressure was so elevated that a break 
somewhere was inevitable. 

At the time of the ammonia leak, Delicious Foods had frozen 
and other food products with a net market value of 
$2,020,428.12 stored in the warehouse. Some of Delicious 
Foods’ products were directly saturated with liquid ammonia 
and were discarded immediately. After the remaining product 
was tested by Delicious Foods’ quality control department for 
taste, odor, and color, the balance of the food was discarded 
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because it had turned an unacceptable color and released an 
ammonia smell when heated. It cost $172,305.30 to remove and 
discard the damaged food. 

The county health department also inspected and tested the 
damaged food, finding that the frozen food had a noticeable 
odor of ammonia both before and during cooking. Two salvage 
experts testified that the damaged food which was not hit 
directly with ammonia could have been sold as salvage for 
which, according to one expert, Delicious Foods would have 
netted between $545,515 and $727,334. 

L & Burges 17 grounds for reversal, which, as argued, merge 
to claim that the district court erred (1) in failing to direct a 
verdict in L & B’s favor, (2) in certain of its evidential rulings, 
and (3) in certain of its instructions to the jury. 

We begin by noting that the correctness of the district court’s 
ruling on a motion for directed verdict is to be tested by the rule 
that a directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the 
evidence, that is to say, where an issue should be decided as a 
matter of law. However, in reviewing the action of a trial court, 
we must treat a motion for directed verdict as an admission of 
the truth of all competent evidence submitted on behalf of the 
party against whom the motion is directed. Such being the case, 
the party against whom the motion is directed is entitled to have 
every controverted fact resolved in its favor and to have the 
benefit of every inference which can reasonably be deduced 
from the evidence. Humphrey v. Nebraska Public Power Dist., 
243 Neb. 872, 503 N.W.2d 211 (1993). Accord Sell v. Mary 
Lanning Memorial Hosp., 243 Neb. 266, 498 N.W.2d 522 
(1993). 

‘L & B argues that it had no duty toward Delicious Foods and 
that, in any event, nothing L & B did or failed to do was the 
proximate cause of the ammonia leak. 

In claiming that it owed no duty to Delicious Foods, L & B 
argues that as a matter of law, L & B served as the partnership’s 
agent in maintaining the refrigeration system and was thus 
protected by the waiver provision of the lease between its 
principal (the partnership) and Delicious Foods, a third party to 
the agency relationship between L & B and the partnership. 
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One acting on behalf of another may do so either as an agent 
or an independent contractor. The factors to be considered in 
distinguishing between the two are 

(1) the extent of control which, by the agreement, the 
employer may exercise over the details of the work, (2) 
whether the one employed is engaged in a distinct 
occupation or business, (3) the kind of occupation, with 
reference to whether, in the locality, the work is usually 
done under the direction of the employer or by a specialist 
without supervision, (4) the skill required in the particular 
occupation, (5) whether the employer or the one employed 
supplies the instrumentalities, tools, and the place of work 
for the person doing the work, (6) the length of time for 
which the one employed is engaged, (7) the method of 
payment, whether by the time or by the job, (8) whether 
the work is a part of the regular business of the employer, 
(9) whether the parties believe they are creating an agency 
relationship, and (10) whether the employer is or is not in 
business. Erspamer Advertising Co. v. Dept. of Labor, 
214 Neb. 68, 333 N. W.2d 646 (1983). Although the control 
or right of control is the chief factor to be considered, 
Maricle v. Spiegel, 213 Neb. 223, 329 N.W.2d 80 (1983), 
no one factor is conclusive, Eden v. Spaulding, 218 Neb. 
799, 359 N. W.2d 758 (1984). 
Herman vy. Bonanza Bldgs., Inc., 223 Neb. 474, 479-80, 390 
N.W.2d 536, 541 (1986). Accord, Smith v. Butler Manuf. Co., 
230 Neb. 734, 433 N.W.2d 493 (1988); Equilease Corp. v. Neff 
Towing Serv., 227 Neb. 523, 418 N. W.2d 754 (1988). 

“Whether an agency exists depends on the facts underlying 
the relationship of the parties irrespective of the words or 
terminology used by the parties to characterize or describe their 
relationship.” Gottsch v. Bank of Stapleton, 235 Neb. 816, 827, 
458 N.W.2d 443, 451 (1990). 

In Curry v. Bruns, 136 Neb. 74, 76-77, 285 N.W. 88, 89-90 
(1939), this court held: 

Under these circumstances we are unable to say, as a 
matter of law, that [the third party] was the agent or 
servant of the plaintiff. Whether he was an independent 
contractor, or an agent or servant, is a question of fact 
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which must be determined after a consideration of all the 
evidence in the case. We conclude that the trial court was 
in error when it instructed the jury that [the third party] 
was the agent of plaintiff as a matter of law and that the 
negligence of [the third party}, if any, was imputable to the 
plaintiff. The following rules of law control the decision 
of the case. 


The right of control, or the want of it, is determinative 
of the relationship; for one who has no right of control 
over another ought not be required to answer for his acts, 
and, on the other hand, if one has such right of control he 
should be answerable. Whether or not the right of control 
exists is ordinarily a question of fact for the jury, and is 
usually arrived at by inference from the terms of the 
contract, the character of the employment, and all the 
relevant facts and circumstances. When the facts are in 
dispute, or more than one inference can be drawn 
therefrom, the question is for the jury. Andres v. Cox, 223 
Mo. App. 1139, 23S. W.(2d) 1066. 

And in Ginn v. Lamp, 234 Neb. 198, 450 N. W.2d 388 (1990), 
this court held that the district court erred in directing a verdict 
in favor of the defendant in the face of circumstantial evidence 
that the defendant exercised control over the premises; such 
evidence was ruled to establish a prima facie case that the 
defendant was the agent for the landlord and subject to the 
same duties as the landlord. 

However, there are circumstances under which the 
determination is to be made as a matter of law. For example, in 
Smith v. Butler Manuf. Co., supra, this court determined that 
as a matter of law, no agency existed between the manufacturer 
of building components and one who purchased components 
from it and erected a building for another, and affirmed the 
trial court’s directed verdict for the defendant manufacturer. 
Likewise, in Eden v. Spaulding, 218 Neb. 799, 359 N.W.2d 758 
(1984), we held that the trial court erred in submitting the 
question of agency to a jury and failing to find as a matter of 
law that the defendant trucker who made deliveries for a 
number of customers was an independent contractor. In 
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Herman v. Bonanza Bldgs., Inc., supra, we held that in the 
absence of evidence that the erector of a building was acting 
primarily for the benefit of the manufacturer, the erector was 
an independent contractor as a matter of law. 

The record here also presents a situation in which the 
question of the nature of L & B’s relationship to the partnership 
is to be resolved as a matter of law. The uncontroverted 
evidence is that L & B is generally engaged in the business of 
installing refrigeration equipment in and providing various 
services to the various Larsen warehouses; that the partnership 
exerted no genera! control over L & B either in the construction 
of the partnership’s refrigeration system or in the replacement 
of the defective defrost valves; and that L & B has superior 
refrigeration knowledge. Under these circumstances, L & B 
was, as a matter of law, not an agent of the partnership, but, 
rather, acted on behalf of the partnership as an independent 
contractor. 

In reliance upon Stover v. Ed Miller & Sons, Inc., 194 Neb. 
422, 231 N.W.2d 700 (1975), L & B next argues that even as an 
independent contractor, it can have no duty to Delicious Foods 
because L & B had no contractual relationship with the latter 
and the party with whom L & B did have such a relationship, the 
partnership, had accepted L & B’s work. 

In Stover, the plaintiff employee of a general contractor was 
injured when an excavation dug by the defendant 
subcontractor collapsed after the excavation had been accepted 
by the general contractor. In affirming the lower court’s grant 
of summary judgment, this court wrote: 

“A construction contractor is not liable for injuries or 
damage to a third person with whom he is not in 
contractual relation resulting from the negligent 
performance of his duty under his contract with the 
contractee where the injury or damage is sustained after 
the work is completed and accepted by the owner.” In 
Shupe v. County of Antelope, 157 Neb. 374, 59 N. W. 2d 
710, this court stated: “But we have said of such private 
contractors that when there is an actual acceptance of the 
work this relieved him (subcontractor) from any further 
duty.” 
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Stover v. Ed Miller & Sons, Inc., 194 Neb. at 425-26, 231 
N.W.2d at 703. 

In Erickson v. Monarch Indus., 216 Neb. 875, 881-82, 347 
N.W.2d 99, 106 (1984), we, after quoting from the general rule 
as set forth in Stover, noted: 

The exception to this rule was described in Florida 
Freight Terminals, Inc. v. Cabanas, 354 So. 2d 1222, 1225 
(Fla. App. 1978): “An independent contractor is not liable 
for injuries to third parties after the contractor has 
completed his work and turned the project over to the 
owner or employer and it has been accepted by him unless 
the parties were dealing with inherently dangerous 
elements or the defect at issue was latent and could not 
have been discovered by the owner or employer.” 

In Simmons v. Owens, 363 So. 2d 142, 143 (Fla. App. 
1978), the court said: “The general rule. . . is subject to the 
exception that a contractor is not relieved of liability 
where he creates a dangerous condition or unreasonable 
risk which is latent and not discoverable by reasonable 
inspection.” 

Here, no design or construction defect can be said to have 
been latent: Both the end cap and the T are in plain view and 
could have been seen. Nor is an ammonia refrigeration system, 
albeit subject under certain circumstances to damaging leaks, 
dangerous. As the warehouses had been turned over to and 
accepted by the partnership, L & B cannot be held liable for any 
damages occasioned as the result of the design and construction 
of the refrigeration system. 

That determination does not mean, however, that L & B was 
entitled to a directed verdict, for the evidence is such that the 
jury could have found that the ammonia leak was not the result 
of a design or construction defect, but, rather, was the 
consequence of L & B’s failure to have hired a qualified plant 
engineer for the partnership; to have properly instructed, 
trained, or supervised Christianson; or to have properly 
maintained the system. 

In the second assignment of error, L & B asserts that the 
district court mistakenly excluded evidence that Delicious 
Foods and the partnership intended to be bound by the waiver 
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provision and that but for its insurance coverage, Delicious 
Foods would not have discarded everything stored in the 
partnership’s warehouse. 

In proceedings governed by the Nebraska Evidence Rules, 
the admission and exclusion of evidence is controlled by those 
rules; judicial discretion comes into play only when the rules 
make discretion a factor. See, Cockrell v. Garton, ante p. 359, 
507 N.W.2d 38 (1993); State v. Thompson, ante p. 189, 505 
N.W.2d 673 (1993); Petska v. Olson Gravel; Inc. , 243 Neb. 568, 
500 N.W.2d 828 (1993); Behm v. Northwestern Bell Tel. Co., 
241 Neb. 838, 491 N.W.2d 334 (1992). 

L & B unsuccessfully sought to adduce extrinsic evidence, 
including that the earlier Lincoln lease between it and Delicious 
Foods contained a waiver provision very much like the one in 
question and further recited that if L & B were to build a 
warehouse at Grand Island, Delicious Foods would have the 
option of transferring its leased space to the Grand Island 
warehouse “with all terms to remain the same.” It also 
unsuccessfully sought to prove that Delicious Foods wanted to 
do business with Larsen and did not care through what Larsen 
entity that was accomplished and that the two intended that 
each would look only to its own insurer for any property loss. 

The legal reality is, however, that the partnership is a separate 
and distinct entity from L & B, and both are separate and 
distinct entities from Larsen. In addition, the lease between the 
partnership and Delicious Foods is a different contract than the 
Lincoln lease. 

As noted in Baker’s Supermarkets v. Feldman, 243 Neb. 684, 
502 N.W.2d 428 (1993), if the language used in a document is 
unambiguous, the intent of the parties must be gathered from 
the contents of the document alone. Accord, Watmore v. Ford, 
229 Neb. 121, 425 N.W.2d 612 (1988), overruled on other 
grounds, Landon v. Pettijohn, 231 Neb. 837, 438 N.W.2d 757 
(1989); Washington Heights Co. v. Frazier, 226 Neb. 127, 409 
N.W.2d 612 (1987). See, also, Rowe v. Allely, post p. 484, 
507 N.W.2d 293 (1993) (although parol evidence rule does 
not apply to prior agreement separate and distinct from written 
agreement, rule does apply to prior or contemporaneous oral 
agreement which adds to, alters, varies, or contradicts terms of 
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fully integrated written document purporting to express terms 
of agreement). 

Not only is there nothing ambiguous in the language of the 
lease between the partnership and Delicious Foods, but L & Bis 
not a party to that document. Nor is L & B a third-party 
beneficiary of that contract. As explained in Properties Inv. 
Group v. Applied Communications, 242 Neb. 464, 470, 495 
N.W.2d 483, 488 (1993): 

In order for those not named as parties to a contract to 
recover thereunder as third-party beneficiaries, it must 
appear by express stipulation or by reasonable intendment 
that the rights and interests of such unnamed parties were 
contemplated and provision was made for them. A/der v. 
First Nat. Bank & Trust Co., 241 Neb. 873, 491 N.W.2d 
686 (1992). We have stated that “ ‘ “[a] third-party 
beneficiary’s rights depend upon, and are measured by, 
the terms of the contract between the promisor and 
promisee. The right of a third party benefited by a 
contract to sue thereon rests upon the liability of the 
promisor, which must affirmatively appear from the 
language of the instrument when properly interpreted or 
construed; and the liability so appearing cannot be 
extended or enlarged on the ground alone that the 
situation and circumstances of the parties justify or 
demand further or other liability... .” ’ ” Osmond State 
Bank vy. Uecker Grain, 227 Neb. 636, 639, 419 N.W.2d 
518, 520 (1988). 

There is nothing in the lease to show that L & B’s rights were 
contemplated, and no provision was made in the lease for 
L & B. L & B is therefore not a third-party beneficiary of the 
lease between the partnership and Delicious Foods. See, also, 
Lauritzen vy. Davis, 214 Neb. 547, 335 N.W.2d 520 (1983) 
(although because of ambiguities in agreement, court relied 
upon extrinsic evidence to determine that stock purchase option 
survived death of beneficiary, court did not rely upon extrinsic 
evidence to establish rights which survived). 

L & Balso contends that it should have been allowed to show 
the exact extent of Delicious Foods’ insurance coverage to show 
that the latter had no motive to, and did not, properly salvage 
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its products. 

We agree with L & B’s position that as it is not liability 
insurance which is involved, the provisions of Neb. Rev. Stat. 
§ 27-411 (Reissue 1989) do not apply. That statute reads: 

Evidence that a person was or was not insured against 
liability is not admissible upon the issue whether he acted 
negligently or otherwise wrongfully. This rule does not 
require the exclusion of evidence of insurance against 
liability when offered for another purpose, such as proof 
of agency, ownership, or control, or bias or prejudice of a 
witness. 

But that does not mean the principle announced with regard 
to liability insurance in Kresha v. Kresha, 216 Neb. 377, 344 
N.W.2d 906 (1984), does not apply as well to evidence of the 
existence of other types of insurance. In Kresha, we ruled that 
even when evidence of the existence of liability insurance is 
otherwise admissible, it may be excluded under the provisions 
of Neb. Rev. Stat. § 27-403 (Reissue 1989) if the probative 
value of the evidence is substantially outweighed by, among 
other things, the danger of unfair prejudice. 

What constitutes unfair prejudice is one of those matters the 
Nebraska Evidence Rules entrusts to the discretion of the trial 
judge. Here, there was substantial risk that if the jury were to 
learn that Delicious Foods’ loss was virtually fully insured, the 
jury would decide the issue of L & B’s liability on the improper 
basis that Delicious Foods itself suffered no great damage. 
State v. Styskal, 242 Neb. 26, 493 N.W.2d 313 (1992) (evidence 
suggesting decisions on improper basis unfairly prejudicial). 
Thus, the district court did not abuse its discretion in excluding 
the proffered evidence. 

Relying on Lund v. Holbrook, 153 Neb. 706, 46 N.W.2d 130 
(1951), overruled on other grounds, Chlopek y. Small, 224 
Neb. 78, 396 N.W.2d 103 (1986), L & B further claims that it 
was incorrectly precluded from adducing evidence that 
Delicious Foods settled with its insurer for $1,694,653, an 
amount less than it sought in this suit. It is true that in Lund, we 
held that the lower court erred in rejecting evidence that the 
plaintiff settled with his insurer for an amount less than he 
sought at trial for the value of his truck. The difference, 
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however, is that in its offer of proof, the defendant in Lund 
expected “to elicit on further cross-examination that the 
plaintiff in a proof of loss to an insurance company on this 
accident declared the value of his truck to be very much 
different from his testimony on the witness stand.” Lund v. 
Holbrook, 153 Neb. at 719, 46 N.W.2d at 139. Thus, Lund 
turns not on the fact that the defendant should have been 
permitted to show the amount of the insurance settlement, but 
that he should have been able to show that at one time the 
plaintiff ascribed a different value to the truck than he did at 
trial. See, also, Rozark Farms, Inc. v. Ozark Border Elec. 
Co-op. , 849 F.2d 306 (8th Cir. 1988). 

Here, the evidence in question was directed solely at showing 
the amount at which Delicious Foods settled with its insurer, not 
that at one time Delicious Foods represented the value of its 
damaged and discarded products to be less than it was claiming 
in the suit or for which it obtained judgment. 

The matter is controlled by Neb. Rev. Stat. § 27-408 (Reissue 
1989), which provides, in relevant part: 

Evidence of (1) furnishing or offering or promising to 
furnish, or (2) accepting or offering or promising to 
accept, a valuable consideration in compromising or 
attempting to compromise a claim which was disputed as 
to either validity or amount, is not admissible to prove 
liability for or invalidity of the claim or its amount. 

Recognizing that settlements have always been looked upon 
with favor and that courts have deemed it against public policy 
to subject one who has compromised a claim to the hazard of 
having a settlement proved in a subsequent lawsuit arising out 
of the same transaction, we, in Baker v. Blue Ridge Ins. Co., 
215 Neb. 111, 337 N.W.2d 411 (1983), held that § 27-408 
excludes evidence of a farmer’s settlement of his crop damage 
claim with another insurer. The district court thus correctly 
applied the Baker rule, that § 27-408 excludes evidence that any 
party to the litigation has settled a claim with a third party 
concerning the same transaction or subject matter involved in 
litigation where such evidence is offered. 

In the third and last summarized assignment of error, L & B 
complains that in some instances the district court refused to 
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instruct the jury in the manner L & B requested, and in another 
instance improperly instructed the jury in a manner to which 
L & Bhad objected. 

With respect to the first aspect of this matter, L & B’s 
criticisms that the district court refused to instruct as to L & B’s 
status as an agent of the partnership and as a third-party 
beneficiary of the lease between the partnership and Delicious 
Foods were resolved adversely to L & B earlier in this opinion, 
and for that reason require no further comment. While L & B 
also complains that the district court refused to advise the jury 
as to the elements of what constitutes negligence in hiring or 
supervising another, it does not argue the complaint, and for 
that reason we do not concern ourselves with it. See, Lange 
Indus. v. Hallam Grain Co., post p. 465, 507 N.W.2d 465 
(1993); Abdullah v. Gunter, 242 Neb. 854, 497 N.W.2d 12 
(1993); Neb. Ct. R. of Prac. 9D(1)d (rev. 1992). 

Neither, with respect to the second aspect of this assignment 
of error, does L & B argue its claim that the district court erred 
in instructing the jury as to the issues and burden of proof in the 
case. However, the rule is that a trial court has the duty of 
instructing the jury on the issues presented by the pleadings and 
evidence, regardless of whether the court is requested to do so. 
Worth v. Schillereff, 233 Neb. 628, 447 N.W.2d 480 (1989); 
Anderson vy. Union Pacific RR. Co. , 229 Neb. 321, 426N.W.2d 
518 (1988). This principle applies to theories of defense as well 
as those upon which a plaintiff’s cause of action is founded, and 
the failure to so instruct constitutes prejudicial error. Herman 
v. Midland Ag Service, Inc., 200 Neb. 356, 264 N.W.2d 161 
(1978). 

In failing to recognize L & B’s status as an independent 
contractor, the district court neglected to instruct the jury that if 
it were to find that a design or construction defect caused the 
ammonia leak, then, because the warehouse had been accepted 
by the partnership, L & B would have no liability to Delicious 
Foods. 

For that reason, the judgments of the district court are 
reversed and the cause remanded for a new trial in accordance 
with this opinion. 

REVERSED AND REMANDED FORA NEWTRIAL. 
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Mechanics’ Liens: Foreclosure: Equity. An action to foreclose a construction 
lien is one grounded in equity. 

Equity: Appeal and Error. In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court, provided, where credible evidence 
is in conflict on a material issue of fact, the appellate court considers and may 
give weight to the fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. 

Breach of Contract: Damages. A suit for damages arising from breach of a 
contract presents an action at law. 

Appeal and Error. In a bench trial of a law action, the trial court’s factual 
findings have the effect of a jury verdict and will not be set aside on appeal unless 
clearly erroneous. 

Construction Contracts: Acceptance of Work: Waiver. An express or implied 
acceptance of work as in compliance with a building contract operates as a 
waiver of defective performance, but this rule is inapplicable where the 
acceptance was under protest or induced by fraud, or where the defects were 
latent and unknown to the owner. ; 

Breach of Contract: Damages. When there has been a breach of a contract by 
one party resulting in a loss to the other, it is the duty of such other party to take 
all reasonable steps to reduce the amount of his damages. 

Construction Contracts: Mechanics’ Liens. A contractor cannot assert a 
mechanic’s lien upon property where there has been only part performance or 
lack of substantial performance of the contract. 

Construction Contracts: Substantial Performance. In a building contract, 
substantial performance is shown when all the essential elements necessary for 
the full accomplishment of the purposes of the contract have been performed 
with such an approximation to complete performance that the owner obtains 
substantially what is called for by the contract. 

. To establish substantial performance, any deviations from the 
contract must be relatively minor and unimportant. 

Construction Contracts. In building and construction contracts, in the absence 
of an express agreement to the contrary, the law implies that the building will be 
erected in a reasonably good and workmanlike manner and will be reasonably fit 
for the intended purpose. 

Contracts. When an instrument consists partly of written (or typewritten) and 
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partly of printed form, the former controls the latter, where the two are 
inconsistent. 

12. Breach of Contract: Damages: Evidence. Damages are recoverable for losses 
caused by breach of contract only to the extent that the evidence affords a 
sufficient basis of ascertaining their amount in money with reasonable certainty. 

13. Breach of Contract: Damages: Proximate Cause: Proof. It is a basic concept 
that in any damage action for breach of contract the claimant must prove that 
the breach of contract complained of was the proximate cause of the alleged 
damages. There must be a causal relationship between the damages asserted and 
the breach relied upon. Proof which leaves this issue in the realm of speculation 
and conjecture is insufficient to support a judgment. 

14. Actions: Negligence: Proximate Cause: Damages. The elements of a negligence 
action are duty, breach, proximate cause, and damages. 

15. Prejudgment Interest: Mechanics’ Liens: Foreclosure: Claims. Prejudgment 
interest is recoverable upon the foreclosure of a mechanic’s lien. However, such 
interest is only recoverable when the claim is liquidated, that is, when there is no 
reasonable controversy as to either plaintiff’s right to recover or as to the amount 
of such recovery. 

16. Prejudgment Interest: Claims: Evidence. The amount of a claim is liquidated 
only when the evidence furnishes a basis to compute an exact amount 
determinable without opinion or discretion inherent in the factfinding process. 

17. Constitutional Law: Appeal and Error. An appellate court will not consider a 
constitutional question unless it has been properly presented to the trial court for 
disposition. 

18. Appeal and Error. To be considered by an appellate court, an error must be 
assigned and discussed in the brief of the one claiming that prejudicial error has 
occurred. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Robert B. Creager, of Berry, Anderson, Creager & 
Wittstruck, P.C., for appellant. 


Siegfried H. Brauer III, of Ross, Schroeder, Brauer & 
Romatzke, and John W. Ballew, Jr., of Baylor, Evnen, Curtiss, 
Grimit & Witt, for appellee Lange Industries. 


HASTINGS, C.J., BOSLAUGH, WHITE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ., and RoNIN, D.J., Retired. 


FAHRNBRUCH, J. 

Hallam Grain Co. (Hallam) appeals the entry of a 
construction lien foreclosure in favor of Lange Industries, Inc. 
(Lange), based upon the district court’s finding that Lange had 
substantially performed its agreement to build a $510,000 
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four-bin grain elevator facility for Hallam. The grain company 
had filed six counterclaims at law. 

After taking into account various credits and charges, the 
district court for Lancaster County found that Hallam owed 
Lange a net balance of $56,203.25 in its foreclosure action, but 
reduced that amount by $1,464.30 for repairs and 
modifications to a dump pit because Lange had not properly 
designed it. Counterclaims or, in the alternative, setoffs, except 
one for repairs and modifications of the dump pit, requested by 
Hallam were dismissed. 


I. ASSIGNMENTS OF ERROR 

In its assignments of error, Hallam claims that the district 
court erred in (1) improperly allocating the burden of proof on 
the issue of “substantial performance,” (2) finding that Lange 
had substantially performed the construction contract, (3) 
finding that Hallam was liable for “site preparation” and for 
repair and replacement of a conveyor belt, (4) failing to admit 
Hallam’s evidence of damages regarding its counterclaim, (5) 
failing to award Hallam setoffs for repairs it made to the 
facility, (6) failing to award Hallam damages for damaged 
grain, and (7) considering Lange’s “manufacturer’s warranty 
defense” and evidence of a design defect in the failed bins. 

In its cross-appeal, Lange claims that the trial court erred in 
denying it prejudgment interest and in awarding Hallam 
$1,464.30 on its counterclaim for modifications to the dump 
pit. 
We affirm the judgment of the district court for Lancaster 
County. 


Il. STANDARD OF REVIEW 

An action to foreclose a construction lien is one grounded in 
equity. Mid-America Maintenance v. Bill Morris Ford, 232 
Neb. 920, 442 N.W.2d 869 (1989). In an appeal of an equity 
action, an appellate court tries factual questions de novo on the 
record and reaches a conclusion independent of the findings of 
the trial court, provided, where credible evidence is in conflict 
on a material issue of fact, the appellate court considers and 
may give weight to the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
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rather than another. Mid-America Maintenance, supra; 
O’Keefe Elevator v. Second Ave. Properties, 216 Neb. 170, 343 
N.W.2d 54 (1984). 

A suit for damages arising from breach of a contract presents 
an action at law. Fisbeck v. Scherbarth, Inc. , 229 Neb. 453, 428 
N.W.2d 141 (1988). In a bench trial of a law action, the trial 
court’s factual findings have the effect of a jury verdict and will 
not be set aside on appeal unless clearly erroneous. Broekemeier 
Ford v. Clatanoff, 240 Neb. 265, 481 N.W.2d 416 (1992); 
Nebraska Builders Prod. Co. v. Industrial Erectors, 239 Neb. 
744, 478 N.W.2d 257 (1992). As pled, Hallam’s counterclaims 
or, in the alternative, requests for setoffs are claims for damages 
arising from the alleged breach of a contract. 

Therefore, this court must review Lange’s foreclosure suit de 
novo and Hallam’s counterclaims under the “clearly 
erroneous” standard. 


Ill. FACTS 

On June 21, 1986, Hallam entered into a written agreement, 
consisting of three purchase orders, with Lange for Lange to 
construct a $510,000 four-bin grain elevator facility for 
Hallam. A change order, dated October 6, 1986, provided some 
relatively minor changes at a cost of $4,500. 

Lange agreed to provide and erect (1) two Blount/MFS 
48-foot-diameter bins and two Blount/MFS 60-foot-diameter 
bins with aeration fans and temperature cables in each bin, (2) a 
custom-built dump pit and boot pit with a 7,000- 
bushels-per-hour (b.p.h.) drag conveyor, (3) a leg support 
tower with platforms, (4) a swivel loadout spout with support 
tower, (5) a gravity 7,000-b.p.h. grain cleaner, (6) a 
Blount/York model 36-70 elevator leg 7,000 b.p.h., (7) 
7,000-b.p.h. drag unloading conveyors, and (8) two 
7,000-b.p.h. drag conveyors mounted on catwalks. Most of the 
parts were manufactured by MFS Blount/York (Blount), which 
company provided “working drawings” to Lange for the 
construction of the facility. Blount was not a party to the 
contract or a party to this litigation. 

In addition to the list of parts, the purchase orders included 
typewritten provisions stating that a “clean level site is to be 
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provided by the buyer” and “electrical hook-up beyond the 
Main disconnect is included.” Stricken from each purchase 
order was a preprinted provision stating, “Concrete, Electrical 
Wiring, Gas Hook-up, Fill Sand and Level Site to be furnished 
by the Buyer [Hallam].” 

William Lange, president of Lange, testified that he and 
Melvin Holsing, president of Hallam, verbally agreed that to 
avoid water draining into the grain facility, the floor of the grain 
bins should be | foot above the top of the railroad tracks which 
were located to the west of the construction site. Holsing 
testified that he wanted “nothing below 12 inches above the 
tracks.” (Emphasis supplied.) 

Apparently, there was a general understanding that Lange 
would attempt to have the bins ready to receive grain by the fall 
of 1986. Construction began in late June or early July 1986. 
Excavation of the site uncovered some concrete rubble and 
foundations. The rubble was removed by Lange and Beatrice 
Concrete, a company that had previously owned the site. By 
late September, Lange had constructed two 48-foot-diameter 
bins on the west side of Hallam’s property, and Hallam began 
loading them with grain. 

While loading the first bins, Holsing and his employees 
noticed that grain was “boiling over” in places and plugging the 
system. They found that various mechanisms in the system, 
including the leg, the boot pit shroud, and the upper spouts, 
were not operating properly. As a result, several adjustments 
were made to the system. Holsing testified he tested the system 
and determined that it was moving approximately 4,000 b.p.h. 
Holsing notified a Lange foreman, and a Blount representative 
was called. Blount’s representative testified that he inspected 
the facility and found that “it was functioning as it was 
designed for.” He said he attempted to test the system’s capacity, 
but could not do so because of dirt collecting in the spouts of the 
distributor. He was to return later to conduct a capacity test, 
but never did. 

Hallam claims that the capacity problem occurred because of 
Lange’s poor workmanship in constructing the system. Henry 
Hollman, a local grain bin contractor, testified for Hallam as an 
expert witness. In his opinion, the spouts had not been angled 
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steeply enough to prevent the accumulation of grain and dust. 
William Lange testified that dirt and dust from the grain 
prevented the manufacturer’s representative from conducting a 
capacity test. Lange also testified that he and his workers 
angled the spouts in accordance with the manufacturer’s 
recommendations. Lange said that based on these instructions, 
he constructed the spouts steeply enough for the grain to flow 
but “not so steep that it would cause excessive grain damage.” 
The manufacturer’s instructions did not address how many 
bushels per hour would flow through the spouts at the 
recommended angles. 

Lange eventually completed the two 60-foot-diameter bins, 
and Hallam also filled them with grain. Lange left the 
construction site December 22 or 23, 1986. Lange filed a 
construction lien on January 19, 1987, and then brought this 
action to foreclose. 

William Lange acknowledged that when his crew left the 
Hallam site, several items had yet to be completed. Lange 
deducted the $1,985 cost of completing these items from the 
amount it claimed was due under the lien. 

Hallam claims it owed Lange no further payments because 
Lange failed to substantially perform the contract between the 
parties. Hallam also counterclaimed against Lange, alleging six 
separate causes of action. Hallam’s counterclaims (or, in the 
alternative, claims for setoffs) are based on problems that 
developed before and after Lange left the construction site. In 
addition to the bushels per hour “capacity” problem, Hallam’s 
main complaints include: 

(1) The unload augers from the two west bins were located 
less than 12 inches above the railroad tracks at the point where 
the augers entered the leg pit through a pipe. (Holsing testified 
that by the spring of 1986, water would leak through the pipe 
where the unload augers came into the pit, causing the 
operation to shut down.) 

(2) The aeration fan motors were not timely connected to an 
electrical supply. (Holsing testified that he had to hire his own 
electrician, who connected the fan for bin No. 4 sometime 
around October 26 or 27, 1986. The electrician hired by Holsing 
testified that after he connected the fan for bin No. 4, someone 
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told him that he should leave because “they had their own 
contractor or own electrician.” Holsing testified that some time 
in December, the fans for bins Nos. 1! and 2 became 
operational.) 

(3) Upon unloading bin No. 4 in the fall of 1987, heat sensor 
cables manufactured by Rolfes broke off and became caught in 
the conveyor systems. (Heat sensor cables hang down into the 
bin at various locations and monitor the temperature of the 
stored grain. Holsing testified that each time the cables broke 
off, the system had to be shut down and the cables cut out. The 
same problem occurred when bin No. 3 was unloaded during 
March 1990. Holsing testified that cables broke off in bins Nos. 
3 and 4a total of 42 times.) 

(4) Side draws supplied and installed by Lange 
malfunctioned after Lange left the Hallam construction site in 
December 1986. (A side draw is a valve that allows grain to be 
obtained from the side of the bin without elevating the grain 
through the auger system. Holsing testified that the cables on 
all the side draws fell off, so that the valves could not close to 
control the amount of grain that flowed out.) 

(5) Bin No. 4 broke open at its seam about 1'/s inches during 
the fall of 1988, and the bottom seam of bin No. 3 ruptured, 
spilling grain out of the bin’s door. (Holsing testified that 
several other seams popped open and that a sheet of metal 
began to rip.) 


IV. ANALYSIS 
1. LIEN FORECLOSURE 


(a) Acceptance of Performance as Waiver 

Lange argues that because Hallam used the elevator facility 
from September 1986 through the time of trial in early 1991, 
Hallam cannot avoid its obligations on the basis of defective or 
insubstantial performance. Lange argues that one of the 
conditions preprinted on the back of its purchase orders states: 
(14) Occupancy or use of the building by purchaser before 
completion will constitute acceptance of the building and 
payment in full required at that time.” 

In City of Gering v. Smith Co., 215 Neb. 174, 337 N.W.2d 
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747 (1983), we held that an express or implied acceptance of 
work as in compliance with a building contract operates as a 
waiver of defective performance, but this rule is inapplicable 
where the acceptance was under protest or induced by fraud, or 
where the defects were latent and unknown to the owner. 

Hallam began elevating grain into the facility in late 
September 1986, before Lange completed construction of the 
facility. Holsing testified that he used the four grain bins and 
elevator system continuously from late September 1986 
through the time of trial in early 1991. Under the rule in City of 
Gering, supra, this use of the facility does not necessarily 
constitute an “express or implied acceptance of work as in 
compliance with a building contract.” 

Holsing testified that Lange was told of the initial problems 
moving grain as soon as the problems arose. Holsing also said 
he talked repeatedly with a Lange foreman about the aeration 
fans’ needing to be wired to the electrical supply. William Lange 
acknowledged that Holsing “was always wanting something 
done” and that Holsing complained primarily about “not 
getting bushel capacity out of the elevator.” In light of these 
ongoing complaints and communications, Hallam’s use of the 
facility did not imply that it had accepted the facility as being in 
compliance with the agreement so as to preclude an assertion of 
insubstantial performance. See, Lofton v. Don J. Trahan, Inc., 
399 So. 2d 818 (La. App. 1981); O. W Grun Roofing & Const. 
Co. v. Cope, 529S.W.2d 258 (Tex. Civ. App. 1975). 

There was evidence that the facility suffered from latent 
defects, which surfaced only after Hallam began using the 
facility and after Lange had left the construction site in 
December 1986. Evidence of the cause of the defects, a material 
issue of fact, is in conflict. Holsing testified that it was after 
Lange left the construction site that water first began entering 
the leg pit, that the temperature cables broke, that the side 
draws malfunctioned, and that the bins ruptured. Even if 
Hallam did “accept” Lange’s performance when it started 
elevating grain in September 1986 or when it continued using 
the facility after Lange left the site, Hallam is not precluded 
from claiming insubstantial performance as to these latent 
defects. See Smith v. Erftmier, 210 Neb. 486, 315 N.W.2d 445 
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(1982). 

Moreover, Hallam’s continued use of the facility after it 
became aware of the above-cited problems does not preclude 
Hallam from asserting insubstantial performance of the 
construction contract because of Hallam’s duty to mitigate its 
damages. When there has been a breach of a contract by one 
party resulting in a loss to the other, it is the duty of such other 
party to take all reasonable steps to reduce the amount of his 
damages. Erftmier, supra. Holsing testified that prior to 
negotiating for construction of the bins, Hallam contracted to 
store about 640,000 bushels of milo for local farmers in 
anticipation of the increased storage space the facility would 
provide. 


(b) Substantial Performance 

Because Hallam’s first three assignments of error regard the 
trial court’s rulings on Lange’s foreclosure petition, these issues 
will be reviewed de novo, provided, where credible evidence is 
in conflict on a material issue of fact, we will consider and give 
weight to the fact that the trial judge heard and observed the » 
witnesses and accepted one version of the facts rather than 
another. : 

A contractor cannot assert a mechanic’s lien upon property 
where there has been only part performance or lack of 
substantial performance of the contract. Reeves v. Watkins, 
208 Neb. 804, 305 N.W.2d 815 (1981). And as both parties 
acknowledge, Lange has the burden of establishing that it 
substantially performed. 

Hallam first assigns as error that the trial court failed to 
properly allocate to Lange the burden of proving that Lange 
substantially performed the contract involved here. Hallam 
points out that the trial court did not discuss specifically the 
grain facility’s various defects or their causes in relation to its 
finding of substantial performance. Instead, the trial court 
stated generally that Lange had “substantially completed the 
contract and that any defects attributable to the acts of Lange 
or the uncompleted work [were] of minor consequence when 
compared to the total project.” In the absence of a specific 
request by a party, a trial court is not required to make detailed 
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findings of fact. See Neb. Rev. Stat. § 25-1127 (Reissue 1989). 
Hallam did not direct our attention to any request by Hallam 
for such findings. The trial court, however, did address 
individual defects as they related to Hallam’s counterclaims and 
alternative requests for setoffs. The trial court’s decision to 
organize its order in this way does not establish that it failed to 
properly allocate to Lange the burden of proving substantial 
performance. 

After viewing all the evidence presented by Lange as part of 
its foreclosure action and by Hallam as part of its 
counterclaims, the trial court.determined that Lange had met 
its burden of showing substantial performance. The trial court 
was not required to discuss its consideration of each aspect of 
Lange’s performance but could state generally that, viewing the 
project as a whole, Lange had substantially performed. 

In a building contract, substantial performance is shown 
when all the essential elements necessary for the full 
accomplishment of the purposes of the contract have been 
performed with such an approximation to complete 
performance that the owner obtains substantially what is called 
for by the contract. Eliker v. Chief Indus., 243 Neb. 275, 498 
N.W.2d 564 (1993); Pioneer Enterprises v. Edens, 216 Neb. 672, 
345 N.W.2d 16 (1984); Lange Bldg. & Farm Supply v. Open 
Circle “R”, 216 Neb. 1, 342 N.W.2d 360 (1983). Thus, to 
establish substantial performance, any deviations from the 
contract must be relatively minor and unimportant. 

The relevant terms of the contract between Hallam and 
Lange consist of those items outlined in the facts above. In 
building and construction contracts, in the absence of an 
express agreement to the contrary, the law implies that the 
building will be erected in a reasonably good and workmanlike 
manner and will be reasonably fit for the intended purpose. 
Henggeler v. Jindra, 191 Neb. 317, 214N.W.2d 925 (1974). 

With these rules in mind, we review whether Lange 
performed in a workmanlike manner, so that Hallam received 
an approximation of what the agreement required. We have 
examined seven of Hallam’s main alleged defects in the facility: 
(1) late completion, (2) inadequate site elevation, (3) failure to 
wire aeration fan motors, (4) broken heat sensor cables, (5) 
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malfunctioning side draws, (6) two ruptured bins, and (7) the 
facility’s failure to move grain at 7,000 b.p.h. There is sufficient 
evidence that Lange substantially performed its construction 
agreement with Hallam in a workmanlike manner. 

The evidence fails to show that Lange breached any 
requirements as to the date of completion, elevation of the site, 
or wiring of the aeration fan motors. The agreement between 
William Lange and Holsing that the bins would be ready to 
receive grain by the fall of 1986 was vague at best. No specific 
date was mentioned. In any event, all the bins were in fact in use 
by mid-October. 

The evidence is in conflict as to whether Lange breached any 
elevation requirement. William Lange’s and Holsing’s 
testimony is in conflict as to whether the floors of the bins or all 
of the construction was to be 12 inches above the railroad 
tracks. Lange constructed the floors of the bins and most of the 
other aspects of the facility above the 12-inch mark. The 
evidence is unclear whether Lange’s placement of the unload 
augers below that level caused a drainage problem. There is 
evidence that some of the drainage problems may have been 
caused, at least in part, by subsequent grading of the site done 
by Hallam. We agree with the trial court that there is a lack of 
credible evidence with respect to issues relating to drainage or 
the proper height or elevation of any portion of the facility. 

The agreement between Lange and Hallam specified no 
particular time when the aeration fan motors had to be 
connected. Hallam began using the facility before Lange had 
completed its construction. Hallam concedes that Lange had 
the aeration fans connected at least by the time it left the Hallam 
site in December. Lange’s failure to connect the fans at some 
earlier time does not itself establish a breach of its performance 
under the agreement. 

The evidence reflects that Lange installed heat sensor cables: 
and side draws as prefabricated units according to 
manufacturers’ instructions. The evidence reflects that the heat 
sensor cables failed either because of a design defect or 
improper installation. The evidence also reflects that the side 
draw pulleys did not fail because of Lange’s installation, but 
failed because of a design defect. 
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With regard to its construction of the two ruptured bins, 
Lange produced evidence from an expert witness that the cause 
of the bins’ failure was a defect in the manufacturer’s design, 
not Lange’s construction of the bins. Although Hallam’s expert 
witness offered testimony that Lange’s installation of the bolts 
contributed to the bins’ rupture, he also testified that the 
ruptures were due, at least in part, to a design defect. 

As to the facility’s capacity, Lange produced evidence that it 
constructed the facility in accordance with the manufacturers’ 
instruction manuals and in accordance with the terms of the 
agreement between Lange and Hallam. Lange delivered 
equipment designed to move 7,000 b.p.h. and constructed the 
facility intending that it move 7,000 b.p.h. Factors other than 
Lange’s workmanship, such as Hallam’s moving the grain 
before its grain cleaner became operational, may well have been 
the cause of the facility’s failuretomove7,000b.p.h. 

Given the conflicting evidence on material issues of fact in 
this case, we are compelled to consider and give weight to the 
fact that the trial judge heard and observed the witnesses and 
accepted Lange’s version of the facts rather than the version of 
the facts supplied by Hallam. We agree with the trial court’s 
finding that Lange substantially performed its obligations 
under the Lange-Hallam agreement in a workmanlike manner. 


(c) Hallam’s Liabilities 

Hallam also claims that the trial court erred in finding 
Hallam liable for the removal of concrete from the construction 
site and for the repair of a conveyor belt.:The trial court found 
that Hallam owed Lange for performing these services because 
they were not included in the parties’ agreement. 

William Lange testified that after concrete foundations were 
discovered under the site, Holsing agreed to pay for removing 
the concrete and backfilling the site. Holsing denied agreeing to 
pay for the cost of removing the concrete obstructions. Holsing 
argues that Hallam is not responsible for the site preparation 
because the agreement’s preprinted provisions, which stated 
“Concrete, Electrical Wiring, Gas Hook-up, Fill Sand and 
Level Site to be furnished by the Buyer,” had been stricken by 
interlineation and initialed by both parties on each purchase 
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order. However, the agreement also included a typewritten 
insertion located above the stricken clause, which required 
Hallam to provide a “clean level site.” 

The agreement does not appear to be ambiguous. The 
printed provision was stricken. The typewritten terms control. 
“When an instrument consists partly of written [or typewritten] 
and partly of printed form, the former controls the latter, where 
the two are inconsistent.” Neb. Rev. Stat. § 25-1216 (Reissue 
1989). Accord Niedbalski v. Board of Ed. of Sch. Dist. No. 24, 
227 Neb. 516, 418 N.W.2d 565 (1988). For purposes of 
§ 25-1216, typewriting is writing. Mack Investment Co. v. 
Dominy, 140 Neb. 709, 1 N.W.2d 295 (1941). Therefore, 
Hallam was properly held liable for $2,205 in site preparation 
costs. 

With regard to replacement of the broken conveyor belt, 
William Lange testified that sometime before his company left 
the Hallam site, one of Hallam’s employees “failed to turn ona 
top conveyor when the spout was running into it and it burnt 
the elevator conveyor belt in two.” William Lange testified that 
his company repaired the belt at Holsing’s request. Holsing 
testified that he did not remember that the belt broke because of 
a conveyor not being turned on. He stated that he did not pay 
the bill from Lange for repairing the conveyor belt because the 
leg was defective and he considered the bill “a little bit high.” 
Given that credible evidence is in conflict on this assigned error, 
we again give weight to the fact that the trial judge heard and 
observed the witnesses and accepted one version of the facts 
rather than another. 

We hold that the trial court did not err in finding that Hallam 
owed Lange $1,407.92 for the replacement of the broken 
conveyor belt. 


2. APPEALS ARISING FROM COUNTERCLAIM 


(a) Admission of Evidence and Allowance of Setoffs 
Hallam claims that the trial court erred in failing to admit 
evidence relating to damages on its counterclaim and in failing 
to properly award setoffs against Lange. 
Hallam’s brief refers to evidence related to work that Wall 
Construction Company (Wall) performed on unload augers. 
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Wall drafted a proposal for Hallam which consisted of a 
$13,400 bid to perform 12 repair projects at the grain facility. 
Wall generated no invoices for the work outlined in the 
proposal, but Dale Wall, the company’s president, testified that 
his business records reflected that Wall performed various work 
projects at the facility. Dale Wall could not specifically itemize 
the work recorded in his business records so that it 
corresponded with the work listed in the proposal. For some 
items listed in the proposal, Dale Wall had no records reflecting 
whether the proposed work was done. The trial court admitted 
into evidence the proposal from Wall, but stated with regard to 
Hallam’s claim for damages to the unload augers, “There is 
absolutely a total lack of showing and lack of evidence to 
indicate . . . that the work was done or if it was done to 
differentiate between the charges made and whether they were 
necessary and any facts that gave rise to it.” 

Hallam later made an offer of proof that its expert witness, 
Henry Hollman, if permitted, would testify that $4,400 was a 
fair and reasonable cost of making the repairs that Wall 
testified his company made to the unload augers. However, the 
court ruled that Hollman’s testimony would be irrelevant on the 
issue of proving Hallam’s actual damages. 

Without objection, Hollman testified that the repairs Wall 
made were temporary and that Hollman had been hired to 
permanently repair the unload augers. Over objection, 
Hollman testified that the fair and reasonable cost of making 
the permanent repairs would be $13,871.52. Also admitted into 
evidence was a bill from an electrician who wired the augers 
after Wall made its temporary modifications. The trial court 
did not award Hallam damages for any of these repairs. 

Hallam’s claim that the trial court erred in refusing to admit 
or consider evidence related to the repair of the unload augers is 
without merit. Damages are recoverable for losses caused by 
breach of contract only to the extent that the evidence affords a 
sufficient basis of ascertaining their amount in money with 
reasonable certainty. LeRoy Weyant & Sons, Inc. v. Harvey and 
Classic Lanes, 212 Neb. 65, 321 N.W.2d 429 (1982). It is a basic 
concept that in any damage action for breach of contract, the 
claimant must prove that the breach of contract complained of 
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was the proximate cause of the alleged damages. There must be 
a causal relationship between the damages asserted and the 
breach relied upon. Proof which leaves this issue in the realm of 
speculation and conjecture is insufficient to support a 
judgment. Omaha P. P. Dist. v. Darin & Armstrong, Inc., 205 
Neb. 484, 288 N.W.2d 467 (1980); Olson v. Pedersen, 194 Neb. 
159, 231 N.W.2d 310 (1975). 

In its order, the trial court found that although it was inclined 
to believe that the placement of the unload augers probably was 
defective, Hallam failed to produce credible evidence of the 
reasonable cost and necessity for repairs. The trial court stated, | 
“{O]ne might find that some modification was necessary but 
the persons making the actual repairs or modifications should 
be available in order for this court to determine whether the 
work done was all necessary to cure the particular defect and 
was reasonable in amount.” Without such credible evidence, 
the trial court declined to speculate as to the amount of 
damages. Hollman did not perform any work on the unload 
augers, and Wall could not itemize the costs for the work it did 
perform. Similarly, Hallam did not establish that the 
permanent repairs by Hollman or the electrical wiring were 
necessary or due to any defects caused by Lange’s 
workmanship. The trial court was not clearly wrong in refusing 
to speculate as to (1) what repair work Wall did, (2) whether 
temporary or permanent repairs were related to improper 
construction by Lange, (3) the reasonable cost of any repairs, or 
(4) the necessity of any repairs. 

Hallam also claims that the trial court erred in not awarding 
setoffs or damages for the costs Hallam incurred in repairing 
the two ruptured bins, the augers damaged because of the 
broken temperature cables, and the malfunctioning side draws. 
The trial court denied these damages because Hallam failed to 
produce evidence that Lange’s construction or installation 
caused these failures. The trial court’s finding of insufficient 
evidence to prove that Lange caused these damages was not 
clearly erroneous. 


(b) Manufacturer’s Warranty 
Hallam next claims that the trial court erred in “considering 
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Lange’s ‘manufacturer’s warranty’ defense and evidence of a 
design defect in the failed bins.” The trial court correctly noted 
in its order that except for Hallam’s second cause of action in its 
counterclaim, no issues related to warranties of any kind were 
raised in this case. Hallam’s second cause of action claimed that 
Lange had given Hallam a “warranty” that the facility would 
move 7,000 b.p.h. and that Lange had breached that warranty. 
Hallam’s second cause of action had nothing to do with a 
warranty extended by Lange from the manufacturer on the bins 
that ruptured. 

Nowhere in the pleadings did Lange raise a “manufacturer’s 
warranty” defense. Moreover, Lange presented at trial an 
expert witness who testified that the two bins ruptured because 
of defects in their design. Hallam’s assignment of error 
misstates what Lange argued and what the trial court actually 
considered regarding the cause of the bins’ rupturing. In 
defending against MHallam’s counterclaim that Lange 
constructed the two bins improperly, it was appropriate for 
Lange to present and for the trial court to consider evidence 
that something other than Lange’s workmanship caused the 
bins to rupture. 


(c) Damaged Grain Allowance 

Finally, Hallam claims that the trial court erred in failing to 
award Hallam damages for grain damage allegedly caused by 
Lange’s negligence in not connecting the aeration fan motors to 
an electrical supply. The elements of a negligence action are 
duty, breach, proximate cause, and damages. Grote v. Meyers 
Land & Cattle Co. , 240 Neb. 959, 485 N. W.2d 748 (1992). 

Hallam argues that once Lange knew Hallam had stored 
grain in the bins, Lange had a duty to promptly hook up the fan 
motors. Hallam claims that Lange breached this duty by failing 
to have its own electrician promptly connect the fan motors and 
by preventing the electrician Hallam hired from connecting the 
fan motors. , 

Even if we assume that Lange breached this duty, Hallam 
produced insufficient evidence to prove either causation or 
damages. The trial court found that Hallam did not produce 
credible evidence of the quality of the grain prior to its damage. 
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Without such evidence, Hallam could not establish the 
proximate cause of Hallam’s grain spoilage or how much 
damage, if any, was attributable to the absence of the fans. 

Holsing testified that bin No. 1 contained grade 1 or 2 milo, 
and bin No. 2 contained mostly grade 1 or 2 milo. Grade 1 
means that the grain contains 13 percent moisture and 4 percent 
foreign material. Grade 2 means the grain contains 14 percent 
moisture and 8 percent foreign material. 

The trial court concluded: 

The testimony and other evidence with respect to the 
allegedly spoiled grain is so disjointed and confusing as to 
be almost incomprehensible. In addition, the testimony of 
Mr. Holsing with respect to the grades of milo and its 
moisture content is not supported by his own records; 
these show moisture content above fourteen percent and 
the presence of bugs in a sizeable portion of this grain. 
_ Lange produced evidence that the grain was of poor quality 
when it was loaded into the bins and that any spoilage of the 
grain could have been due to factors other than the absence of 
the aeration fans. Gerald Bodman, a University of Nebraska 
professor, testified that more than 50 percent of the grain was of 
poor quality due to bugs or moisture content greater than 14 
percent and that the grain damage could not have been 
prevented even if the fans had been operational from the time 
the bins were filled. 

Hallam failed to prove the amount of its alleged losses with 
any degree of certainty. Holsing claimed that the difference in 
market value of the grain in bins Nos. 1 and 2 was $76,800. 
Holsing also testified that he had blended the damaged grain 
with higher quality grain, but he failed to produce evidence of 
how much grain was sold at a reduced price because of any 
damage caused by heat. Therefore, the trial court determined 
that Hallam may not have suffered any actual monetary loss. 

Given the lack of evidence as to the cause or amount of 
damaged grain, the trial court was not clearly wrong in refusing 
to award Hallam damages for spoiled grain in bins Nos. 1 
and 2. 
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3. LANGE’S CROSS-APPEAL 


(a) Prejudgment Interest 

The district court denied Lange prejudgment interest on 
amounts due under the construction contract because “there 
was a reasonable controversy with respect to the amount the 
plaintiff was entitled to recover.” Lange argues that the interest 
should be granted because the amount due could be computed 
with exactness. In its answer to Lange’s cross-appeal, Hallam 
argues that the district court did not err in denying the interest 
because (1) the case was one in equity, not law; (2) a sufficient 
dispute existed as to the amount due; and (3) Langé did not 
properly claim prejudgment interest as required under Neb. 
Rev. Stat. § 45-103.02 (Reissue 1988). In its reply brief to 
Hallam’s answer brief, Lange again argued that the claim was 
liquidated and also argued that it would be unconstitutional to 
apply § 45-103.02 to Lange’s claim. 

Prejudgment interest is recoverable upon the foreclosure of a 
mechanic’s lien. O’Keefe Elevator v. Second Ave. Properties, 
216 Neb. 170, 343 N.W.2d 54 (1984). See, also, Walker v. 
Collins Construction Co., 121 Neb. 157, 236 N.W. 334 (1931). 
However, such interest is recoverable only when the claim is 
liquidated, that is, when there is no reasonable controversy as 
to either plaintiff’s right to recover or the amount of such 
recovery. Nixon v. Harkins, 220 Neb. 286, 369 N.W.2d 625 
(1985); O’Keefe Elevator, supra. A two-pronged inquiry is 
required. There must be no dispute either as to the amount due 
or as to the plaintiff's right to recover, or both. Atokad Ag. & 
Racing v. Governors of Knts. of Ak-Sar-Ben, 237 Neb. 317, 466 
N.W.2d 73 (1991), overruled on other grounds, Eccleston v. 
Chait, 241 Neb. 961, 492 N.W.2d 860 (1992). 

The primary issue throughout this case has been whether 
Lange substantially performed so that it could foreclose its 
construction lien and recover the balance due. Thus, a 
reasonable controversy exists as to Lange’s right to recover. 
Even if Lange had an undisputed right to recover, a reasonable 
controversy exists as to the amount owed. The amount of a 
claim is liquidated only when the evidence furnishes a basis to 
compute an exact amount determinable without opinion or 
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discretion inherent in the factfinding process. Pugh v. Great 
Plains Ins, Co., 239 Neb. 171, 474 N.W.2d 677 (1991). The 
numerous disputes between the parties as to Lange’s 
performance required the trial court to calculate the amount 
due Lange only after exercising its opinion and discretion in the 
factfinding process. See, Gottsch Feeding Corp. v. Red Cloud 
Cattle Co., 229 Neb. 746, 429 N.W.2d 328 (1988); Langel 
Chevrolet-Cadillac v. Midwest Bridge, 213 Neb. 283, 329 
N.W.2d 97 (1983). 

The trial court did not err in finding that Lange’s claim was 
unliquidated and in refusing to award Lange prejudgment 
interest. 

Because Lange’s claim is unliquidated, we need not address 
the applicability or the constitutionality of § 45-103.02. 
Moreover, the constitutionality of the statute was never raised 
at the district court level. An appellate court will not consider a 
constitutional question unless it has been properly presented to 
the trial court for disposition. State ex rel. Sileven v. Spire, 243 
Neb. 451, 500 N.W.2d 179 (1993). 


(b) Counterclaim Award for Dump Pit 

Lange’s second assignment of error on cross-appeal is that 
the trial court erred in awarding Hallam $1,464.30 on its 
counterclaim for modifications to the dump pit. Lange did not 
include any discussion or arguments of this assigned error in its 
briefs. To be considered by an appellate court, an error must be 
assigned and discussed in the brief of the one claiming that 
prejudicial error has occurred. Maack v. School Dist. of 
Lincoln, 241 Neb. 847, 491 N.W.2d 341 (1992). Therefore, we 
will not consider Lange’s second assignment of error, and the 
trial court’s award of $1,464.30 to Hallam for repairs to the 
dump pit should be affirmed. 


V. CONCLUSION 
Both parties’ assigned errors are without merit. The 
judgment of the trial court was correct in all respects and is 
affirmed. 
AFFIRMED. 
CAPORALE, J., not participating. 
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1. Summary Judgment. Summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record disclose that 
there is no genuine issue of material fact and that the moving party is entitled to 
judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. On appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom judgment was granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

3. Contracts: Parol Evidence. When the parties have executed a completely 
integrated written document purporting to express the terms of their agreement, 
the parol evidence rule renders ineffective any evidence of a prior or 
contemporaneous ora! agreement which adds to, alters, varies, or contradicts 
the terms of the written document. 

4. Contracts: Evidence. Where negotiations between the parties result in an 
agreement which is reduced to writing, the written agreement is the only 
competent evidence of the contract in the absence of fraud, mistake, or 
ambiguity. 

5. Contracts: Parol Evidence. The parol evidence rule does not affect a prior 
agreement separate and distinct from the agreement which was reduced to 
writing. 
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FUHRMAN, Judge. Reversed and remanded for further 
proceedings. 
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FAHRNBRUCH, and LANPHIER, JJ. 


WHITE, J. 

Benny Rowe is appealing an order of the Dodge County 
District Court granting summary judgment in favor of 
appellee, John R. Allely, in an action for breach of an oral 
agreement. We reverse the district court’s order and remand the 
cause for further proceedings. 

In July 1987, Allely contacted Rowe regarding the 
management of an automobile dealership. Allely intended to 
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open a dealership and wanted Rowe both to serve as general 
manager and to eventually purchase an interest in the business. 

On July 9, Allely handwrote a “Memorandum of 
Understanding,” which included the statement: “Dealership on 
Day #1 will be in the black” with “a ‘reasonable’ cushion.” On 
September 11, the parties executed an “Employment Contract” 
and a “Stock Purchase Agreement.” The employment contract 
addressed Rowe’s proposed role in the business, salary, and 
benefits. That contract also included a provision which stated 
that the contract represented the “full and complete 
understanding and agreements of the parties and supersedes all 
prior understandings and agreements.” The stock agreement 
provided that Rowe would purchase stock in Allely’s 
corporation out of the profits generated by the dealership. The 
parties also signed a “Dealer Sales and Service Agreement” 
with General Motors Corporation. That agreement states that 
the dealer will maintain $215,000 in net working capital. 

In December 1987, the dealership commenced business. 
However, Allely never contributed the working capital. As a 
result, Rowe contends, the dealership could not continue. 
Rowe resigned, and the parties signed a termination agreement 
in February 1988. Although the termination agreement 
includes a mutual release of obligations between the parties, the 
effect of the agreement was not the basis for the trial court’s 
summary judgment and is not before this court on appeal. 

Rowe filed an action against Allely for the damages arising 
from Allely’s failure to finance the dealership. Rowe contends 
that he left his other job because Allely promised to provide 
adequate financing. Rowe also contends that he has been 
unable to find suitable employment since the failure of the 
dealership. 

Allely filed a motion for summary judgment, and a hearing 
was held on July 1 and 8, 1991. On July 17, the district court 
issued its order. The court stated that Rowe was attempting to 
enforce an oral agreement evidenced by the “Memorandum of 
Understanding.” However, the court held that the parol 
evidence rule prohibited consideration of this alleged oral 
agreement. The court reasoned that evidence of prior oral 
agreements was not admissible to add to, contradict, or vary the 
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terms of a written contract when the negotiations between the 
parties have been reduced to writing, unless there is evidence of 
fraud, mistake, or ambiguity. The court stated that Rowe had 
not properly alleged fraud, mistake, or ambiguity. Finding no 
genuine issue as to any material fact, the court ruled that Allely 
was entitled to judgment as a matter of law. 

Summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue of material fact 
and that the moving party is entitled to judgment as a matter of 
law. Design Data Corp. v. Maryland Cas. Co., 243 Neb. 945, 
503 N.W.2d 552 (1993); Abboud v. Michals, 241 Neb. 747, 491 
N.W.2d 34 (1992); Murphy v. Spelts-Schultz Lumber Co., 240 
Neb. 275, 481 N.W.2d 422 (1992). On appellate review of a 
summary judgment, the court views the evidence in a light most 
favorable to the party against whom judgment was granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. Design Data Corp., supra. 

Upon our review of the record and in light of the above 
standard, we believe that there is a factual issue as to Rowe’s 
breach of contract claim and that the parol evidence rule does 
not apply to exclude evidence of the alleged oral agreement. 

When the parties have executed a completely integrated 
written document purporting to express the terms of their 
agreement, the parol evidence rule renders ineffective any 
evidence of a prior or contemporaneous oral agreement which 
adds to, alters, varies, or contradicts the terms of the written 
document. Five Points Bank v. White, 231 Neb. 568, 437 
N.W.2d 460 (1989); Traudt v. Nebraska P P. Dist., 197 Neb. 
765, 251 N.W.2d 148 (1977); Perry v. Gross, 155 Neb. 662, 53 
N.W.2d 73 (1952); Arman v. Structiform Engineering Co., 147 
Neb. 658, 24 N.W.2d 723 (1946). Where negotiations between 
the parties result in an agreement which is reduced to writing, 
the written agreement is the only competent evidence of the 
contract in the absence of fraud, mistake, or ambiguity. 
Silverman y. Arbor Street Partnership, 213 Neb. 628, 330 
N.W.2d 904 (1983); Frank McGill, Inc. v. Nucor Corp., 195 
Neb. 448, 238 N.W.2d 894 (1976). However, the parol evidence 
rule does not affect a prior agreement separate and distinct 
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from the agreement which was reduced to writing. 7raudt, 
supra; Arman, supra; Restatement of Contracts § 240 (1932). 
According to the Restatement, supra at 335: 
(1) An oral agreement is not superseded or invalidated 
by a subsequent or contemporaneous integration, nor a 
written agreement by a subsequent integration relating to 
the same subject-matter, if the agreement is not 
inconsistent with the integrated contract, and 
(a) is made for separate consideration, or 
(b) is such an agreement as might naturally be made asa 
separate agreement by parties situated as were the parties 
to the written contract. 

In this court’s opinions, we have often intertwined the 
Restatement rule with our integration analysis. Nevertheless, 
we recognize that the parol evidence rule does not apply to a 
separate and distinct agreement supported by separate 
consideration. See, 3 Arthur L. Corbin, Corbin on Contracts 
§§ 584 and 594 (1960); E. Allan Farnsworth, Contracts § 7.3 
(1982). The Restatement (Second) adopts the factors in § 240 of 
the first Restatement to determine whether a writing is 
completely integrated, but the Restatement (Second) also 
- acknowledges that separate agreements are not affected by the 
parol evidence rule. See, Restatement (Second) of Contracts 
§ 213(2), comment c., and § 216(2), comment c. (1981); John 
E. Murray, Jr., Murray on Contracts § 107 (1974) (discussing 
the Restatement (Second)). 

In Traudt v. Nebraska P. P. Dist., 197 Neb. 765, 251 N.W.2d 
148 (1977), the plaintiffs, landowners, conveyed an easement 
across their land to the Nebraska Public Power District. The 
conveyance stated that the landowners conveyed the easement 
in exchange for a total payment of $1,000 and an allowance for 
damages that might arise from future use of the easement. The 
landowners also claimed that the power district promised to pay 
them additional money for the easement if the power district 
eventually paid a higher price to other landowners for similar 
easements. Jd. 

On an appeal from a demurrer, the court stated that if the 
subsequent written conveyance embodied the completely 
integrated agreement between the plaintiffs and the power 
district, then evidence of the prior ora! agreement was not 
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admissible. The court then outlined three tests that may be 
applied to deter mine whether a writing is completely integrated: 
first, whether the writing is complete on its face; second, 
whether the proffered evidence varies or contradicts the 
writing; and third, whether the parties intended the writing to 
cover a certain subject of their negotiations. Additionally, the 
court applied the Restatement rule. Jd. See, also, Cleasby v. 
Leo A. Daly Co., 221 Neb. 254, 376 N.W.2d 312 (1985) 
(restating the three tests). 

The court stated that under any of the three tests, the written 
conveyance constituted a complete integration of the parties’ 
agreement. Finally, the court applied the Restatement rule and 
found that the power district’s alleged agreement to give the 
plaintiffs more money was not made for separate 
consideration; rather, it rested on the same easement that was 
conveyed in the writing. Furthermore, the court stated that an 
agreement to pay an unspecified additional amount of money 
at some time in the future is not an agreement that similarly 
situated parties would have kept separate from the written 
conveyance. Traudt, supra. 

On the contrary, in Arman v. Structiform Engineering Co., 
147 Neb. 658, 24 N.W.2d 723 (1946), the court found that an 
alleged prior agreement was supported by _ separate 
consideration and was such an agreement that similarly situated 
parties would have kept separate from the writing. The 
plaintiff, Arman, had signed an employment contract which 
stated that Structiform would pay Arman $25 per each housing 
unit for which he performed general manager services. /d. 

Arman brought suit against Structiform for wages he earned 
under the written contract and under an additional oral 
agreement. According to Arman, Structiform orally agreed to 
pay Arman $25 per housing unit for which he performed 
expediter services. Structiform contended, in part, that because 
the alleged expediter services were within the scope of the 
general manager duties, there was no separate consideration for 
the alleged oral agreement to pay an additional $25 per housing 
unit. /d. 

After outlining the general rules regarding parol evidence 
and integrated writings, as well as the Restatement rule, this 
court held that the trial court’s admission of evidence tending to 
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prove the prior oral agreement was proper because the prior 
oral agreement did not vary or contradict the terms of the 
subsequent writing, was supported by separate consideration, 
and was an agreement that similarly situated parties would 
naturally keep separate from the writing. The court found that 
the duties of general manager did not include those required of 
Arman as an expediter. Thus, the agreement to pay Arman $25 
per unit for expediter services was supported by consideration 
separate from that supporting the written contract which 
covered Arman’s general manager duties. Arman, supra. 

In the instant case, the alleged oral agreement addresses a 
different subject matter than that addressed in either of the two 
writings, it is not inconsistent with the writings, and it is 
supported by its own consideration. The alleged oral agreement 
consists of Rowe’s promise to leave his other job and enter into 
a business relationship with Allely and of Allely’s promise to 
provide adequate financial support for that business. The 
employment contract addresses the duties that Rowe agreed to 
perform as general manager of the business in exchange for a 
salary and benefits. The stock agreement addresses Rowe’s 
promise to purchase a certain amount of stock at a certain 
price from Allely. The consideration contained in the 
writings—specific duties for a salary and a certain amount of 
stock for a certain price—is separate from that supporting the 
alleged oral agreement—Rowe’s promise to leave his job and 
start a business with Allely for Allely’s promise to provide the 
necessary financial support to the business. 

Assuming that the employment contract and the stock 
agreement are completely integrated, they represent only those 
agreements contained in each of the respective writings. The 
alleged oral agreement is a separate agreement, and thus, the 
parol evidence rule does not apply to exclude evidence of that 
alleged oral agreement. 

Because there exists a genuine issue of fact whether the oral 
agreement was made, summary judgment was improper. We 
reverse, and remand for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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IN REESTATEOF EARLG. TREW, DECEASED. 
Rick L. CHANEY, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
EARLG. TREW, DECEASED, AND SANDY K. JOHNSON, APPELLEES 
AND CROSS-APPELLANTS, V, EVELYN CATLETTET AL., APPELLANTS 
AND CROSS-APPELLEES. 
507 N.W.2d 478 
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1. Decedents’ Estates: Appeal and Error. An appellate court reviews probate cases 
for error appearing onthe record made in the county court. 

2. Rules of the Supreme Court: Parties: Physicians and Surgeons: Good Cause. 
When the mental or physical condition (including the blood group) of a party is 
in controversy, the court in which the action is pending may order the party to 
submit to a physical or mental examination by a physician. The order may be 
made only on motion for good cause shown. 

3. Decedents’ Estates: Paternity: Divorce. In probate proceedings, there is no 
rational basis for making a distinction between a deter mination of paternity ina 
filiation proceeding and a determination of paternity in a divorce or dissolution 
proceeding. 

4. Decedents’ Estates: Paternity: Final Orders: Courts. When the paternity of a 
person has been established by final order in a lawsuit in which the father has 
participated as a party during his lifetime, that person’s paternity cannot be 
relitigated in connection with the distribution of the father’s estate. To hold 
otherwise would per mit an inferior court to invalidate prior final determinations 
of paternity by courts of genera! jurisdiction. It would also raise havoc with the 
efficient and orderly settlement of estates and the dependability of titles to 
property passing under the intestacy laws of this state. 

5. Judgments: Appeal and Error. When the record demonstrates that the decision 
of the trial court is correct, although such correctness is based on different 
grounds from those assigned by the trial court, an appellate court will affirm. 

6. Decedents’ Estates. The entire intestate estate, if there is no surviving spouse, 
passes to the issue of the decedent; if they are all of the same degree of kinship to 
the decedent, they take equally. 

7. Courts: Appeal and Error. Where a cause has been appealed to a higher 
appellate court from a district court exercising appellate jurisdiction, only issues 
properly presented to and passed upon by the district court may be raised on 
appeal to the higher court. In the absence of plain error, where an issue is raised 
for the first time in the higher appellate court, it will be disregarded inasmuch as 
.the district court cannot commit error in resolving an issue never presented and 
submitted for disposition. 


Appeal from the District Court for Custer County, RONALD 
D. OLBERDING, Judge, on appeal thereto from the County 
Court for Custer County, KEITH J. KOvANDA, Judge. Judgment 
of District Court affirmed. 
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FAHRNBRUCH, J. 

The dispositive issue in this appeal is whether the nine 
siblings of the decedent, Earl G. Trew, may challenge Trew’s 
paternity of two children born during his marriage to the 
children’s mother when Trew did not contest his paternity of the 
children during divorce proceedings instituted by the children’s 
mother. 

The district court affirmed the county court’s order (1) 
overruling the siblings’ motion for blood testing of the children 
‘born during Trew’s marriage to the children’s mother and (2) 
determining that those children are the lawful heirs of Trew’s 
intestate estate. 

We affirm the order of the district court. 


FACTS 

Earl Trew married Donna D. Curlile on October 4, 1948. 
Two children were subsequently born during the marriage. 
Rickie Lee Trew, now known as Rick L. Chaney, was born on 
October 24, 1956, and Sandra Kay Trew, now known as Sandy 
K. Johnson, was born on March 14, 1959. 

On February 4, 1960, Donna Trew filed a “Complaint in 
Divorce” against Earl Trew in the district court for the city and 
county of Denver, Colorado. She alleged in her complaint that 
“two children [had] been born as issue of [the] marriage,” 
namely Rickie and Sandra Trew. Donna, inter alia, prayed for 
“custody of the children of the parties [and] support for said 
children.” Donna also filed a motion for temporary support 
money “for the minor children of the plaintiff and defendant.” 
On June l, after hearing testimony by the parties, both of whom 
were represented by counsel, the Colorado court ordered Earl 
to pay $25 per week “for support for the minor children of the 
parties and alimony.” (Emphasis supplied.) Earl was also 
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granted reasonable rights of visitation “with the children of the 
parties.” (Emphasis supplied.) 

On July 11, the Colorado court entered a decree of divorce 
giving Donna the care, custody, and control of the minor 
children, Rickie and Sandra, and granting Ear! reasonable 
rights of visitation with the minor children. A further hearing 
on the division of property, permanent alimony, support 
money, custody, costs, and attorney fees was set for a date in 
September. 

On September 15, Earl and Donna, being present with their 
respective attorneys, entered into an oral stipulation in the 
Colorado court. Pursuant to that oral stipulation and a written 
stipulation, an order was entered on September 29 granting 
Donna custody of Rickie and Sandra, and granting Earl 
“reasonable rights of visitation with the minor children.” 
Throughout the order, the two children were referred to as “the 
minor children of the parties.” Also pursuant to stipulation of 
the parties, Earl was ordered to pay $100 per month “for the 
support and maintenance of the minor children of the parties.” 
The order further declared that Earl was $125 in arrears “for 
support payments for the minor children of the parties.” 

Following her divorce from Earl, Donna married Bob 
Chaney, who helped raise Rickie and Sandra, and who referred 
to them as his son and daughter. Both children called Bob 
Chaney “dad.” Both testified that they always used the name 
“Chaney” rather than the name “Trew.” On September 6, 1974, 
both children had their last name legally changed to Chaney. 
Neither child was ever adopted by Bob Chaney. 

Earl married a woman named “Bonnie” after his divorce 
from Donna. It is uncontroverted that there were no children 
born of this marriage. 

On October 4, 1974, Earl executed a last will and testament 
which included the following language: “SECOND: J hereby 
give to my two children, viz: Ricky [sic] Trew, Denver, 
Colorado and Sandy Trew, Denver, Colorado each the sum of 
Five Hundred and no/.100—($500.00)— Dollars.” (Emphasis 
supplied.) Earl’s will left the remainder of his property to his 
wife, Bonnie J. Trew. There was no alternative devise of the 
residuary estate. 
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Bonnie died on February 14, 1990. On June 27, Earl died 
without having executed a new will. Among his survivors were 
nine siblings. On July 3, the siblings filed in the Custer County 
Court an “Application for Informal Probate of Will and 
Informal Appointment of Co-Personal Representatives.” The 
application stated that Earl had no children “other than Ricky 
[sic] Trew and Sandy Trew” and that Bonnie had no children. 
(Emphasis supplied.) The application failed to note that Earl’s 
children, as devisees, under Neb. Rev. Stat. § 30-2412 (Reissue 
1989) had priority to be appointed personal representative. 
Evelyn Catlett, a sibling of the decedent, and one Rena Downey 
were appointed copersonal representatives of the decedent’s 
estate in unsupervised administration on July 3. The record 
does not disclose the relationship, if any, of Downey to the 
decedent. 

Neither Rick Chaney nor Sandy Johnson was aware of Earl 
Trew’s death until after he had been buried. On August 13, 
1990, Chaney filed a “Petition for Supervised Administration, 
Adjudication of Partial Intestacy, Determination of Heirship 
and Appointment of Personal Representative” in the county 
court for Custer County. Chaney sought to have himself named 
personal representative of the decedent’s estate and asserted his 
priority pursuant § 30-241 2(a)(3). 

The siblings filed a motion for discovery pursuant to Neb. 
Ct. R. of Discovery 35 (rev. 1992) and Neb. Rev. Stat. 
§ 43-1414 (Reissue 1988), requesting an order that Chaney and 
Johnson submit to a physical examination “for the purpose of 
obtaining a blood sample from each of the individuals in order 
to allow genetic testing.” The siblings alleged that such testing 
was necessary to conclusively determine the paternity or 
nonpaternity of the decedent as to Chaney and Johnson. In its 
order on appeal, the district court noted that Trew’s siblings, 
“some 30+ years after the birth of the children... dug him up 
to obtain tissue samples for paternity testing... .” 

On September 28, 1990, the county court conducted a 
hearing on Chaney’s petition for appointment of personal 
representative and on the siblings’ motion for discovery. At that 
time, the parties stipulated that witnesses for the copersonal 
representatives would testify that Donna Trew was engaging in 
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sexual relations with persons other than Earl Trew, namely with 
Bob Chaney, during the times that Rick Chaney and Sandy 
Johnson were conceived. 

On October 1, the county court entered an order removing 
the prior-appointed copersonal representatives and appointing 
Chaney as personal representative under supervised 
administration. 

On November 7, the siblings filed an “Application for 
Adjudication of Partial Intestacy and Determination of 
Heirship.” The siblings alleged that Chaney and Johnson were 
not biological or adopted children or heirs of the decedent and 
that the siblings were the lawful heirs. 

On January 28, 1991, the county court filed an order denying 
the siblings’ motion for genetic testing of Chaney and Johnson. 
The county court invoked the doctrine of collateral estoppel, 
stating that the decedent had not challenged his paternity of 
Chaney and Johnson when he had the opportunity to do so in 
his Colorado divorce action from Donna Trew. Referring to the 
divorce action, the county judge stated: 

As defendant in an adversarial proceeding, (the decedent] 
did not challenge nor appeal this adjudication of paternity 
during his lifetime. . . the privies of this decedent are now 
precluded from judicial relief on issues previously decided 
in a suit where the decedent was a proper party and within 
the jurisdiction of the prior court. 

The county court relied upon Neb. Rev. Stat. § 30-2309 
(Reissue 1989) of the Nebraska Probate Code to support its 
finding that Chaney and Johnson were children of Earl Trew 
because their paternity had been established by an adjudication 
before Trew’s death. Although the county judge recognized that 
§ 30-2309 announces an evidentiary standard with respect to 
persons born out of wedlock, the court found that the same 
standard applies, a fortiori, to those persons born in wedlock. 

On February 21, the county judge filed a journal entry and 
order finding that, with the exception of the specific devises of 
$500 each to Chaney and Johnson, Earl Trew died intestate 
because the residuary gift in his will had lapsed. The county 
judge further found that Chaney and Johnson were the lawful 
issue and heirs of the decedent and were entitled to take equally 
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from his estate. The siblings’ application was dismissed. 

On March 13, the siblings filed a notice of appeal to the 
district court for Custer County. The district court affirmed the 
orders of the county court in all respects by an order filed July 
30. The siblings timely appealed to this court. Chaney and 
Johnson cross-appeal the failure of the county court and the 
district court to award them attorney fees. 


ASSIGNMENTS OF ERROR 

The siblings’ assignments of error combine to assert that the 
district court erred in (1) affirming the county court’s 
overruling of the siblings’ motion for blood testing of Chaney 
and Johnson and (2) affirming the county court’s judgment 
that Chaney and Johnson are entitled to the decedent’s intestate 
estate as his issue and lawful heirs. 

Chaney and Johnson assert on cross-appeal that the county 
court and the district court erred in not assessing attorney fees 
against the siblings and their counsel. 


STANDARD OF REVIEW 
An appellate court reviews probate cases for error appearing 
on the record made in the county court. In re Estate of 
Stephenson, 243 Neb. 890, 503 N.W.2d 540 (1993); In re Estate 
of Watkins, 243 Neb. 583, 501 N.W.2d 292 (1993). 


ANALYSIS 


MOTION FOR BLOOD TESTING 
The siblings contend that the district court erred in affirming 
the county court’s overruling of their motion for genetic blood 
testing of Chaney and Johnson pursuant to Neb. Ct. R. of 
Discovery 35 (rev. 1992). Subsection (a) of that rule provides: 
When the mental or physical condition (including the 
blood group) of a party. . . is in controversy, the court in 
which the action is pending may order the party to submit 
to a physical or mental examination by a physician... . 
The order may be made only on motion for good cause 
shown.... 
We agree with the county court that “(t]he alpha and omega 
of this suit can be found in the Nebraska Probate Code at Sec. 
30-2309.” Section 30-2309 states in relevant part: 
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If, for purposes of intestate succession, a relationship 
of parent and child must be established to determine 
succession by, through, or from a person, 


(2)... a person born out of wedlock is a child of the 
mother. That person is also a child of the father, if: ... 

(ii) the paternity is established by an adjudication 
before the death of the Sather or is established thereafter 
by strict, clear and convincing proof. 

(Emphasis supplied.) 

When Donna Trew filed her complaint in divorce, she alleged 
that two children, Rickie and Sandra, had been born as issue of 
her marriage to Earl Trew. In those divorce proceedings, Earl 
Trew was ordered to pay child support for the minor children of 
the parties. He was granted visitation rights with the minor 
children of the parties. The record reflects that Earl Trew was 
represented by counsel at all stages of the divorce proceedings 
and was present in the divorce court when an oral and a written 
stipulation of the parties concerning the parties’ minor children 
were offered and received in evidence by the divorce court. 
Although he could have contested his paternity of Chaney and 
Johnson at that time, he obviously chose not todo so. 

The Colorado divorce proceedings involving Earl and 
Donna Trew constituted a final adjudication of paternity many 
years before the death of Earl Trew within the meaning of 
§ 30-2309(2)(i1). Although § 30-2309(2) applies specifically to 
children born out of wedlock, the county court is correct in its 
finding that the statute applies a fortiori to children born in 
wedlock. Section 30-2309(2) does not give illegitimate children 
rights of inheritance superior to those of legitimate children. 
See Lalli v. Lalli, 439 U.S. 259, 99 S. Ct. 518, 58 L. Ed. 2d 503 
(1978) (noting that the purpose of a statutory evidentiary 
standard for proof of paternity allowing illegitimate children to 
inherit from their intestate fathers is to grant illegitimates 
insofar as practicable rights of inheritance on a par with those 
of legitimate children). 

In probate proceedings, there is no rational basis for making 
a distinction between a determination of paternity in a filiation 
proceeding and a determination of paternity in a divorce or 
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dissolution proceeding. We hold as a matter of law that when 
the paternity of a person has been established by final order ina 
lawsuit in which the father has participated as a party during his 
lifetime, the person’s paternity cannot be relitigated in 
connection with the distribution of the father’s estate. To hold 
otherwise would permit an inferior court to invalidate prior 
final determinations of paternity by courts of general 
jurisdiction. It would also raise havoc with the efficient and 
orderly settlement of estates and the dependability of titles to 
property passing under the intestacy laws of this state. 

Although the county court invoked the doctrine of collateral 
estoppel in combination with § 30-2309 to overrule the siblings’ 
motion for blood testing, we find § 30-2309 alone to be 
dispositive of the issue on the facts of this case. We therefore 
affirm the order of the district court affirming the county 
court’s judgment. When the record demonstrates that the 
decision of the trial court is correct, although such correctness is 
based on different grounds from those assigned by the trial 
court, an appellate court will affirm. State v. $15,518, 239 Neb. 
100, 474 N. W.2d 659 (1991). 


DETERMINATION OF HEIRSHIP 

Having determined that Chaney and Johnson are children of 
the decedent, we need look no further than Neb. Rev. Stat. 
§ 30-2303 (Reissue 1989) to determine the heirs to the 
decedent’s intestate estate. According to § 30-2303, “the entire 
intestate estate if there is no surviving spouse, passes as follows: 
(1) to the issue of the decedent; if they are all of the same degree 
of kinship to the decedent they take equally... .” 

“Issue” is defined in Neb. Rev. Stat. § 30-2209(23) (Reissue 
1989) as “all [of a person’s}] lineal descendants of all 
generations, with the relationship of parent and child at each 
generation being determined by the definitions of child and 
parent contained in this code.” Because Chaney and Johnson 
are children of the decedent, they are the decedent’s issue for the 
purposes of § 30-2303. Chaney and Johnson stand in the same 
degree of kinship to the decedent, and the decedent’s entire 
intestate estate passes to them in equal shares. This assignment 
of error is without merit. 
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ATTORNEY FEES 
Finally, we turn to the question of whether the district court 
and the county court erroneously denied Chaney and Johnson’s 
claim for attorney fees against the siblings and their attorney 
because the litigation attacking Chaney’s and Johnson’s 
paternity was frivolous, groundless, and vexatious. 
The record shows that Chaney and Johnson filed a motion 
for attorney fees in the Custer County Court on December 6, 
1990. When the county court denied the siblings’ motion for 
discovery by order dated January 28, 1991, it also denied 
Chaney and Johnson’s motion for attorney fees and ordered 
each side to pay its own counsel fees. 
Upon their appeal to the district court, the siblings filed a 
statement of errors as required by Neb. Ct. R. of Cty. Cts. 
52(1)(G) (rev. 1992). Chaney and Johnson did not file a 
cross-appeal in the district court contesting the county court’s 
failure to award them attorney fees, nor did they file any 
statement of errors in the district court. The district court, in 
affirming the order of the county court, ordered that neither 
party be awarded attorney fees in the district court. 
However, there is no indication in the district court’s order 
that it even considered the question of whether the siblings’ 
lawsuit was frivolous, groundless, and vexatious as alleged by 
Chaney and Johnson in their motion for attorney fees. 
Where a cause has been appealed to [a higher appellate 
court] from a district court exercising appellate 
jurisdiction, only issues properly presented to and passed 
upon by the district court may be raised on appeal to [the 
higher] court. In the absence of plain error, where an issue 
is raised for the first time in [the higher appellate court], it 
will be disregarded inasmuch as the district court cannot 
commit error in resolving an issue never presented and 
submitted for disposition. 

Haeffner v. State, 220 Neb. 560, 564, 371 N.W.2d 658, 661 

(1985). 

It is apparent that the issue of attorney fees was never 
properly presented to the district court, and therefore, the 
district court could not commit error in this regard. There being 
no plain error, this court is obligated to disregard this 
assignment of error. 
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CONCLUSION 
The order of the district court affirming the judgment of the 
county court is affirmed. 
AFFIRMED. 


Hastinas,C.J., not participating. 
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1. Mortgages: Insurable Interest. In insuring, a mortgagee insures not the real 
estate, but his interest in or lien on the real estate. 


2. . The mortgagee has an insurable interest only to the extent of the 
amount owing under the mortgage. 
3. . If the underlying debt is satisfied, then the mortgagee’s 


insurable interest terminates. 

4. Judgments: Trusts: Deeds: Sales. Under Neb. Rev. Stat. § 76-1013 (Reissue 
1986), the amount of a deficiency judgment is limited to the difference between 
the wie apaebyeatices and the greater of the sale price or the fair market value. 

: . When, under Neb. Rev. Stat. § 76-1013 

(Reissue 1986), a trial court finds no deficiency, the underlying obligation is 

satisfied. 

6. Mortgages: Insurance: Subrogation. On payment to the mortgagee, the insurer 
becomes subrogated to the rights of the mortgagee against the mortgagor. 

7. Mortgages: Insurance. When the mortgagee does not suffer a security loss, the 
insurer is entitled to recover the insurance proceeds paid to the mortgagee. 


Appeal from the District Court for Douglas County: JOHN 
E. CLARK, Judge. Reversed and remanded with directions. 


Ronald H. Stave, of Stave & Coffey, PC., for. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


WHITE, J. 

This case arose from a deficiency judgment action in which 
the trust deed beneficiary sued the trustor and the beneficiary’s 
insurer intervened. The district court found that no deficiency 
judgment was warranted and dismissed the action against the 
trustor. The district court also dismissed the insurer’s petition in 
intervention. The insurer appeals. We reverse, and remand with 
directions. 

In January 1984, Maryland Plaza Partnership executed a 
promissory note for $734,260 in favor of Panalene Realty 
Company. The note was secured by a trust deed for two parcels 
of real property: 1325 South 72d Street and 1217 South 72d 
Street, Omaha, Nebraska (the trust properties). In June 1984, 
Panalene assigned all of its interest in the note and trust deed to 
Anthony R. and Arlene L. Pantano. 

In September 1988, the trustee filed a notice of default. 
Maryland Plaza failed to cure the default within 30 days. The 
Pantanos declared the entire balance of the note immediately 
due and payable, and instructed the trustee to sell the trust 
properties. 

In October 1988, the Pantanos purchased fire insurance 
from Fireman’s Fund Insurance Co. on both trust properties. 
The Fireman’s Fund policy protected the Pantanos’ interest “as 
mortgagees.” The Fireman’s Fund policy did not protect 
Maryland Plaza’s interest in the trust properties. 

The trust properties were also insured against fire damage 
under a second policy. United Fire & Casualty Company issued 
a fire insurance policy insuring the interests both of the 
Pantanos and of Maryland Plaza. Maryland Plaza later 
assigned its interest in this policy to the Pantanos. 

In January 1989, a fire occurred at 1217 South 72d Street, 
one of the trust properties. As a result of the fire, Fireman’s 
Fund paid the Pantanos $155,000, the face amount of the 
policy on that property. United Fire & Casualty Company paid 
the Pantanos $192,500. 

In July 1989, the trustee conducted a sale of the two trust 
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properties, in accordance with the Nebraska Trust Deeds Act, 
Neb. Rev. Stat. § 76-1001 et seq. (Reissue 1986 & Cum. Supp. 
1988). At the trustee’s sale, the Pantanos purchased the 
properties for $500,000. At the time of sale, Maryland Plaza 
owed the Pantanos the following amounts: $750,903.35 in 
principal on the note, $115,596.82 in accrued interest on the 
principal, $50,424.64 for real estate taxes, $201.78 for costs of 
public sale, and $17,856.10 in trustee’s fees. In all, the total 
indebtedness of Maryland Plaza was $934,982.69. 

The Pantanos sued Maryland Plaza, seeking a deficiency 
judgment. Fireman’s Fund intervened, seeking to recover the 
proceeds that it had paid to the Pantanos. The trial was held on 
stipulated evidence, and the parties submitted written 
arguments. Among other things, the Pantanos and Fireman’s 
Fund stipulated: 

Without conceding one way or the other whether the 
mortgage indebtedness due from [Maryland Plaza] to [the 
Pantanos] has been paid in full [the Pantanos] may not 
recover a deficiency judgment against [Maryland Plaza] 
pursuant to Nebraska Revised Statute Section 76-1013 
since the fair market value of the property at least equals 
the outstanding, outstanding [sic] indebtedness to [the 
Pantanos]. 

The district court first dismissed the deficiency judgment 
action against Maryland Plaza. The district court then found 
generally for the Pantanos and against Fireman’s Fund. The 
court reasoned that Fireman’s Fund was not entitled to recover 
the proceeds it had paid to the Pantanos until Maryland Plaza’s 
total indebtedness had been paid in full. The district court held 
that although the Pantanos were unable to obtain a deficiency 
judgment, the total indebtedness had never been fully satisfied. 
The district court therefore determined that Fireman’s Fund 
was not entitled to any recovery and dismissed Fireman’s 
Fund's petition in intervention. Fireman’s Fund filed a motion 
for new trial, and the district court overruled the motion. 
Fireman’s Fund appealed to this court. 

This is an equity case, and we review it de novo on the record. 
We are called upon to decide, as between a trust deed 
beneficiary and its insurer, who has rights to certain insurance 
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proceeds. 

At the outset, it is necessary to describe the nature of the 
insurance policy issued to the Pantanos by Fireman’s Fund. We 
have long recognized that mortgagees have an insurable interest 
in the mortgaged property. See Hanover Fire Ins. Co. v. Bohn, 
48 Neb. 743, 67 N.W. 774 (1896). In insuring, a mortgagee 
insures not the real estate, but his interest in or lien on the real 
estate. Id.; 3 George J. Couch et al., Cyclopedia of Insurance 
Law § 24:72 (rev. 2d ed. 1984). The mortgagee has an insurable 
interest only to the extent of the amount owing under the 
mortgage. Wriedt v. Beckenhauer, 183 Neb. 311, 159 N.W.2d 
822 (1968). If the underlying debt is satisfied, then the 
mortgagee’s insurable interest terminates. See, id.; 3 Couch et 
al., supra. For purposes of insurable interest, a trust deed 
beneficiary is the functional equivalent of a mortgagee. 

The parties’ first dispute is whether Maryland Plaza’s 
underlying debt was satisfied when the trial court found that no 
deficiency judgment action would lie. Nebraska’s deficiency 
judgment statute, contained in the Nebraska Trust Deeds Act, 
limits the amount which a court can award as a deficiency 
judgment: 

The court shall not render judgment for more than the 
amount by which the amount of the indebtedness with 
interest and the costs and expenses of sale, including 
trustee’s fees, exceeds the fair market value of the property 
or interest therein sold as of the date of the sale, and in no 
event shall the amount of said judgment, exclusive of 
interest from the date of sale, exceed the difference 
between the amount for which the property was sold and 
the entire amount of the indebtedness secured thereby, 
including said costs and expenses of sale. 
§ 76-1013. The district court properly found that because the 
fair market value of the property was at least equal to the 
indebtedness at the time of the public sale, no deficiency 
judgment action would lie against Maryland Plaza. 

The district court also found that Maryland Plaza’s 
underlying obligation had not been satisfied. In so doing, the 
district court relied on Sumner v. Enercon Development 
Company, 307 Or. 579, 771 P.2d 619 (1989). In Surnner, 
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Oregon’s anti-deficiency-judgment statute wholly precluded 
deficiency judgment actions by foreclosing purchase money 
mortgagees against mortgagors. Unable to recover against the 
mortgagor, the mortgagee in Sumner sought a deficiency 
judgment against the guarantor. The Supreme Court of Oregon 
held that the anti-deficiency-judgment statute limited “the trial 
court’s authority to enter a deficiency judgment” but had “no 
effect on the existence of the underlying debt.” Jd. at 582, 771 
P.2d at 620. Accord Consolidated Capital Income v. Khaloghli, 
183 Cal. App. 3d 107, 227 Cal. Rptr. 879 (1986) (although 
anti-deficiency-judgment statute precludes mortgagee from 
recovering against principal debtor, mortgagee may recover 
deficiency from guarantor). 

The Pantanos argue that the Oregon anti-deficiency- 
judgment statute is analogous to § 76-1013 and that the district 
court properly relied on Sumner. We disagree. 

Under § 76-1013, acourt may allow a deficiency judgment in 
certain circumstances. We interpret § 76-1013 to require the 
following calculations: The court must first determine the fair 
market value of the property. The court must next compare the 
fair market value of the property to the sale price to determine 
which is the greater amount. Finally, the court must subtract 
this greater amount from the total indebtedness to arrive at the 
amount of the deficiency. The amount of the deficiency 
represents the amount still due and owing to the creditor. 
Accordingly, a finding of “no deficiency” is tantamount to a 
finding that nothing is due and owing to the creditor because 
either the value of the property or the proceeds of the sale were 
sufficient to satisfy the debt. 

Section 76-1013 contrasts starkly with the Oregon statute at 
issue in Sumner. While § 76-1013 allows a cause of action fora 
deficiency judgment and places some limits on the amount of 
recovery, the Oregon statute wholly denies a cause of action for 
a deficiency judgment. Moreover, the Oregon statute requires 
no comparison of debt, fair market value, and sale price. The 
Oregon statute never asks the question which lies at the heart of 
§ 76-1013: Did the creditor get its due? We thus find the 
reasoning of Sumner inapplicable to the present case. 

The Nebraska Trust Deeds Act was enacted in 1965. The act 
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authorizes the use of trust deeds to secure the performance of 
obligations. Blair Co. v. American Savings Co., 184 Neb. 557, 
169 N.W.2d 292 (1969). The act provides that a trust deed may 
confer a power of sale on a trustee. /d.; § 76-1005. The act 
provides for the possibility of a deficiency judgment following 
a trustee’s sale. § 76-1013. The amount of the deficiency 
judgment is limited; a creditor can recover only the difference 
between the total indebtedness and the greater of the sale price 
or the fair market value. /d. 

In the world of deficiency judgments, this statute represents 
a departure from tradition. Traditionally, the amount of a 
deficiency judgment was the total indebtedness minus the price 
paid at public sale. 1 Grant S. Nelson & Dale A. Whitman, Real 
Estate Finance Law § 8.3 (3d ed. 1993). This equation resulted 
in considerable benefit to the creditor. At sale, the creditor 
could radically underbid a valuable property, take title, and 
then sue the debtor for the deficiency. Id. 

Legislatures responded to this problem in part by enacting 
statutes, like § 76-1013, which added the element of fair market 
value. See 1 Nelson & Whitman, supra. Under § 76-1013, for 
example, the amount of a deficiency judgment would be the 
total indebtedness minus the greater of (1) the sale price or (2) 
the fair market value of the property. A creditor gains no 
advantage by underbidding a property because, if he does, the 
deficiency will still be calculated on the basis of the fair market 
value. In essence, the creditor must apply the value of the 
property toward the indebtedness. See, OMP v. Security 
Pacific Business Finance, Inc., 716 F. Supp. 251 (N.D. Miss. 
1989); Lake Hillsdale Estates, Inc. v. Galloway, 473 So. 2d 461 
(Miss. 1985); Investments v. Housing, Inc., 292 N.C. 93, 232 
S.E.2d 667 (1977). Thus, the debtor gets credit for the value of 
the property. Guardian Depositors Corp. v. Powers, 296 Mich. 
553, 296 N.W. 675 (1941); Carrols Equities Corp. v. Della 
Jacova, 126N.H. 116, 489 A.2d 116 (1985). 

Crediting the value of the property against the debt is 
especially appropriate when the mortgagee or trust deed 
beneficiary purchases the property. See Hellman v. Capurro, 92 
Nev. 314, 549 P.2d 750 (1976). In Hellman, the trust deed 
beneficiaries purchased the trust property. The trust property 
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was valued at $117,600, the debt was approximately $65,400, 
and the sale price was $20,000. Applying a statute substantially 
similar to § 76-1013, the Supreme Court of Nevada found that 
the debt had been satisfied: 
Finding that no action for a deficiency judgment will lie 
for the reason that the deed of trust beneficiary purchased 
the property and obtained value in excess of the 
indebtedness is equivalent to finding that the trustor’s debt 
has been extinguished. [Citations omitted.] A mortgagee 
or a beneficiary to a deed of trust is entitled to only one 
satisfaction of his debt. [Citations omitted.] . . . It cannot 
in fairness be asserted that the [trustor’s] obligation to the 
[beneficiary] remains unsatisfied .. . . 
92 Nev. at 316, 549 P2d at 751. Hellman thus stands for the 
proposition that when a trust deed beneficiary purchases trust 
property that has a fair market value greater than the amount of 
the debt, the underlying obligation is satisfied. 

We find the reasoning of Hellman persuasive. Accordingly, 
we hold that when, under § 76-1013, a trial court finds no 
deficiency, the underlying obligation is satisfied. 

In the present case, Fireman’s Fund and the Pantanos 
stipulated that the fair market value of the property at least 
equaled the total indebtedness secured by the property. Because 
of that stipulation, the trial court correctly found that neither 
Fireman’s Fund nor the Pantanos were entitled to a deficiency 
judgment. As aresult, we find that Maryland Plaza’s debt owed 
to the Pantanos has been satisfied. 

Because the debt owed to the Pantanos has been satisfied, the 
Pantanos’ insurable interest has terminated. See 3 George J. 
Couch et al., Cyclopedia of Insurance Law § 24:72 (rev. 2d ed. 
1984). If the Pantanos’ insurable interest has terminated, then 
it would seem that the Pantanos are not entitled to any share of 
the insurance proceeds. The Pantanos contend, however, that 
Fireman’s Fund cannot recover the proceeds because Fireman’s 
Fund is limited to exercising its subrogation rights against the 
trustor. Fireman’s Fund responds that because the debt has been 
satisfied, the Pantanos have not suffered a security loss and 
must return the proceeds. 

The parties’ second dispute, therefore, is whether Fireman’s 
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Fund has a cause of action against the Pantanos. Both parties 
rely heavily on our decision in Wriedt v. Beckenhauer, 183 Neb. 
311, 159 N.W.2d 822 (1968). 

In Wriedt, three men, Day, Mohr, and Beckenhauer, owned a 
tract of land. The three men purchased fire insurance to cover 
improvements to the property. After purchasing the insurance, 
the three men sold the property to Wriedt. Wriedt executed and 
delivered a mortgage back to Beckenhauer. A fire occurred, 
partially damaging a house on the property. The three men filed 
a proof of loss and received insurance proceeds. Wriedt brought 
an action against the three men to recover these proceeds, and 
the insurance company intervened. 

In reviewing the case, we first determined the insurable 
interests of each of the parties. We found that Day and Mohr, 
having conveyed their entire interest in the property, had no 
insurable interest and were not entitled to any share of the 
proceeds. We also found that although Wriedt had an insurable 
interest, his interest was not protected by the policy, and thus 
Wriedt was not entitled to any share of the proceeds. We then 
found that Beckenhauer did have an insurable interest, but only 
to the extent of the amount owing under the mortgage. 

In Wriedt, as in the present case, the two parties with any 
claim to the insurance proceeds were the mortgagee and the 
insurance company. In discussing the relative rights of the 
mortgagee and the insurance company in Wriedt, we stated: 

In the event of a loss by fire of the insured property, or a 
part thereof, the mortgagee is entitled to be compensated 
by his insurance, but if the mortgage indebtedness is 
subsequently paid in full, he has not sustained a security 
loss and insurer is entitled to recover the insurance paid. 
“If the mortgagee, or one in like position, is the party 
insured and the policy is written so as to cover his interest 
only, insurer, on payment to the mortgagee, becomes 
subrogated pro tanto to the rights of the mortgagee 
against the mortgagor, even though the policy contains no 
subrogation clause purporting to give such right to insurer 
” 


Id. at 315, 159 N. W.2dat 825. 
Wriedt stands for two distinct principles relating to policies 
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insuring the interest of mortgagees “ ‘or one in like position. 
First, on payment to the mortgagee, the insurer becomes 
subrogated to the rights of the mortgagee against the 
mortgagor. Second, when the mortgagee does not suffer a 
security loss, the insurer is entitled to recover the insurance 
proceeds paid to the mortgagee. These two propositions stand 
independently. That is, an insurer can recover the paid 
proceeds, but need not do so through a subrogation action. It 
remains to apply these two principles to the present case. 

The subrogation principle is easily applied and is not 
disputed. Because Fireman’s Fund paid the face value of the 
policy to the Pantanos, Fireman’s Fund possessed a 
subrogation right against the trustor, Maryland Plaza. If the 
Pantanos had received a deficiency judgment against Maryland 
Plaza, then Fireman’s Fund would have had a subrogation right 
to a pro tanto share of the judgment, subject only to the 
Pantanos’ right to fully recover their investment. See id. 
However, the Pantanos did not receive a deficiency judgment, 
and therefore Fireman’s Fund was unable to exercise any right 
of subrogation. 

The recovery principle is the focus of the parties’ dispute. As 
we have just stated, if a deficiency judgment had been entered 
and Maryland Plaza had paid the Pantanos in full, then 
Fireman’s Fund would have been entitled to a share of that 
payment. Instead of finding a deficiency and ordering 
payment, the district court found that no deficiency was 
warranted because the fair market value of the property at least 
equaled the outstanding indebtedness. Previously in this 
opinion, we held that this was tantamount to finding that 
Maryland Plaza had paid the Pantanos in full. Fireman’s Fund 
is entitled to a share of this “payment” just as it would have 
been entitled to a share of a cash payment. The rights of the 
insurer do not decrease simply because its insured, a trust deed 
beneficiary, is paid in equity rather than in cash. 

We therefore hold that if a court finds no deficiency because 
the fair market value of the property is greater than or equal to 
the total indebtedness, and if the property is insured by a policy 
insuring the trust deed beneficiary’s interest only, then the 
insurance company is entitled to recover proceeds paid out to 
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the beneficiary. 

The outstanding indebtedness due the Pantanos should have 
been deemed paid in full by virtue of the trial court’s finding of 
no deficiency. Because the Pantanos received the face value of 
the policy, which insured only the Pantanos’ interest in the trust 
properties, Fireman’s Fund is entitled to recover the proceeds 
paid to the Pantanos. Fireman’s Fund may also be entitled to an 
award of prejudgment interest, but we are unable, on this 
record, to determine whether Fireman’s Fund has met the 
procedural prerequisites to such an award. See Neb. Rev. Stat. 
§ 45-103.02 (Reissue 1988). This matter can be examined on 
remand. 

We reverse the decision of the district court and remand the 
cause with directions to enter judgment for Fireman’s Fund 
against the Pantanos in the amount of $155,000. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT M. GERSTNER, 
APPELLANT. 
507 N.W.2d 490 


Filed November 5, 1993. No.S-91-1256. 


1. Courts: Appeal and Error. When a district court reviews the decisions of a 
county court, Only those errors specifically assigned in the appeal to the district 
court and again assigned as error on further appeal will be considered by higher 
appellate courts. : 

2. Effectiveness of Counsel: Appeal and Error. Allegations of ineffective 
assistance of counsel must be set forth in the assignments of error. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON, IRWIN, and MILLER-LERMAN, Judges, on 
appeal thereto from the District Court for Douglas County, 
JOSEPH S. Tro1A, Judge, on appeal thereto from the County 
Court for Douglas County, THomMAs G. McQuabDE, Judge. 
Judgment of Court of Appeals affirmed. 
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FAHRNBRUCH, and LANPHIER, JJ., and Moran, D.J., Retired. 


LANPHIER, J. 

Defendant, Robert M. Gerstner, was arrested at the door of 
his home. The Omaha police officer making the arrest had seen 
-him driving his car erratically. Defendant claimed the arrest was 
illegal. Defendant’s attorney sought to suppress evidence of the 
arrest and surrounding circumstances, but failed to object to its 
introduction at trial. Defendant was convicted by a jury of 
operating a motor vehicle while intoxicated, third offense. New 
counsel filed a statement of errors, which is governed by Neb. 
Ct. R. of Cty. Cts. 52(1)(G) (rev. 1992). New counsel later 
discovered after the bill of exceptions had been prepared that 
previous counsel had failed to object to the evidence at trial and 
sought appellate review on the basis of incompetence of 
counsel. The district court for Douglas County affirmed 
defendant’s conviction, and the Nebraska Court of Appeals 
reversed the district court’s judgment in State v. Gerstner, 2 
NCA 565 (1993), with directions to dismiss the conviction. We 
granted further review for the purpose of addressing the issues 
of timeliness in filing the statement of errors and present 
defense counsel’s failure to assign effectiveness of counsel 
within the statement of errors. We affirm the decision of the 

Court of Appeals. 


FACTS 

Officer Daniel Tanner of the Omaha Police Division was 
conducting a traffic stop on March 2, 1991, at approximately 
1:12 a.m. He noticed that a Datsun automobile turning south 
from Maple Street onto 62d Street went over the curb and hit a 
park bench located on the southwest corner of 62d and Maple. 
The driver backed up the vehicle. Tanner turned on his cruiser’s 
overhead rotating lights and motioned for the driver to stop. 
The driver slowly drove past Tanner, enabling Tanner to 
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partially see the driver through the vehicle’s tinted windows. 
Tanner was able to learn the identity of the registered owner of 
the Datsun after radioing headquarters. After returning the 
driver’s license of the driver involved in the traffic stop, Tanner 
proceeded to the address provided for the owner of the Datsun. 
He arrived at the home of defendant shortly thereafter and 
found the Datsun in the driveway. After inspecting the Datsun 
and determining that it was the vehicle that hit the park bench, 
he called for backup and knocked on the door. When defendant 
came to the door, Tanner recognized him as the driver of the 
Datsun. Tanner immediately grabbed defendant’s right wrist 
and told him he was under arrest for “hit and run.” As he 
arrested defendant, Tanner noticed symptoms of intoxication 
displayed by defendant. Defendant pulled Tanner into the 
house, and a struggle ensued. Eventually, other officers arrived 
and helped subdue defendant. At trial, Tanner testified that 
after defendant was handcuffed, defendant told his girl friend 
he had “fucked up,” to which the girl friend responded, “I 
know.” At the police station, defendant voluntarily submitted 
to, and failed, a breath test. Defendant was subsequently 
charged with driving under the influence of alcohol. 
Defendant’s counsel filed a motion to suppress the 
Intoxilyzer test, the results of the test, and apparently, the 
statement made by defendant to his girl friend. The motion was 
denied. At trial, defense counsel made no objection to the 
introduction of the breath test or the statement, and they were 
admitted into evidence. 
_ The jury returned a guilty verdict on June 12, 1991, and 
defendant’s counsel filed a motion for a new trial on June 17. 
No error was assigned to the trial court’s failure to sustain the 
motion to suppress nor to the introduction of the evidence. At 
an enhancement hearing on June 27 for defendant’s 
third-offense drunk driving, he was represented by trial 
counsel, James P. Miller. On August 15, at the sentencing 
hearing, defendant’s present counsel, Thomas K. Harmon, 
explained to the court that he had been retained to represent 
defendant after Miller had suffered a heart attack. On July 22, 
Harmon had filed an appearance of counsel and had advised 
the court of his intention to proceed on the motion for new trial 
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filed by Miller. 

On August 20, defendant’s present counsel filed a notice of 
appeal, a praecipe for a bill of exceptions, and a praecipe for a 
transcript. On September 5, the certificate of transcript was 
filed in the district court. Defendant’s new counsel had filed a 
statement of errors in the district court on September 16. On 
October 29 and 30, the bill of exceptions was certified by the 
two county judges who presided over the trial. The statement of 
errors filed before the bill of exceptions had been prepared 
failed to specify as error the claim of ineffectiveness of trial 
counsel. 

On November 21, at the hearing on the appeal, the district 
court denied the motion for new trial and found that defendant 
was not prejudiced by his trial counsel’s failure to object at trial 
to the introduction of the evidence. 

The Court of Appeals reversed the district court’s judgment 
on the ground that defendant was, in fact, prejudiced by his 
trial counsel’s failure to object at trial. It also gave directions to 
dismiss the action because it found the evidence of the breath 
test and the results were inadmissible because of an illegal 
arrest. The State petitioned this court for further review, 
claiming that the Court of Appeals erred in hearing the issue of 
ineffectiveness of counsel because it was not contained in the 
statement of errors as required by State v. Erlewine, 234 Neb. 
855, 452 N.W.2d 764 (1990), and because the statement of 
errors was untimely filed under Neb. Ct. R. of Cty. Cts. 
$2(1)(G) (rev. 1992). 


TIMELINESS AND STATEMENT OF ERRORS 
In Erlewine, this court held that in reviewing decisions of the 
district court appealed from the county court, it would consider 
“only those errors specifically assigned in the appeal to the 
district court and again assigned as error in the appeal to the 
Supreme Court.” 234 Neb. at 857, 452 N.W.2d at 767. On 
February 21, 1991, the Supreme Court adopted rule 52(I)(G), 
which provides: 
Statement of errors. Within 10 days of filing a notice of 
appeal, the appellant shall file with the district court a 
statement of errors, which shall consist of a separate, 
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concise statement of each error a party contends was made 
by the trial court. . . . Consideration of the case will be 
limited to errors assigned and discussed. The district court 
may, at its option, notice a plain error not assigned. 

There is no question that the statement of errors was not filed 
within the prescribed time and that the statement of errors did 
not include the claim of ineffective assistance of counsel. The 
notice of appeal was filed on August 20, 1991, along with 
praecipes for the bill of exceptions and transcript. The 
statement of errors was not filed until September 16, and no 
mention is made therein of the ineffectiveness of counsel 
claimed now by defendant. The question which remains is 
whether the rule should be applied in this instance where 
defense counsel was unable to review the record for error 
because the bill of exceptions was not filed in the district court 
until October 31, at least 5 days after the 10 days in which to file 
the statement of errors had expired. 

The Court of Appeals’ opinion sets forth several reasons 
why defendant’s failure to allege ineffectiveness of counsel as 
error constitutes an exception to Erlewine. 

First, the defendant alleges that his trial counsel was 
ineffective because he failed to object to the introduction 
of certain evidence. Although it may have deprived the 
defendant of a fair trial, his trial counsel’s failure to object 
was not an error committed by the trial court. Second, in 
this particular case, new counsel promptly filed a 
statement of errors which included alleged errors 
regarding the court’s denial of the suppression motion and 
receipt of the evidence with as much specificity as counsel 
not present at the trial could be expected to provide. 
State v. Gerstner, 2 NCA 565, 571 (1993). 

While we agree with the conclusion of the Court of Appeals, 
we find the first reason provided by the Court of Appeals does 
not comport with traditional appellate procedures. The first 
reason apparently suggests that defendant was not required to 
assign as error the alleged ineffectiveness of his counsel because 
the error was not committed by the court but by his trial 
counsel. This reason is not supported by this court’s current 
appellate procedures. Pursuant to Neb. Ct. R. of Prac. 9D(1)d 
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(rev. 1992), a party must specifically assign all errors allegedly 
made by the trial court. Allegations of ineffectiveness of 
counsel fall within the scope of this rule. Indeed, they have 
invariably been included within a party’s assignments of error. 
See, State v. Navrkal, 242 Neb. 861, 496 N.W.2d 532 (1993); 
State v. Victor, 242 Neb. 306, 494 N.W.2d 565 (1993); State v. 
Reichert, 242 Neb. 33, 492 N.W.2d 874 (1993). Furthermore, 
this court has required that allegations of ineffective assistance 
of counsel be set forth in the assignments of error. State v. 
Wiley, 225 Neb. 55, 402 N.W.2d 311 (1987). - 

However, defense counsel had no opportunity to review the 
bill of exceptions before submitting the statement of errors. 
This prevented him from discovering any alleged 
ineffectiveness of defendant’s prior counsel until after the 
statement of errors was due. New defense counsel’s failure to 
assign the claim of ineffectiveness of counsel and the resultant 
delay in submitting the statement of errors were excusable. 
Without the benefit of the bill of exceptions, new counsel would 
have no basis to determine which errors to assign. Under these 
circumstances, an exception to the rule in Erlewine was 
necessarily in order. 


CONCLUSION 
We affirm the holding of the Court of Appeals reversing the 
district court’s judgment and remanding the cause with 
directions to dismiss the charge of operating a motor vehicle 
while intoxicated, third offense. 
AFFIRMED. 
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BRIAN ZWINGMAN, APPELLEE, V. RONALD KALLHOFF, DEFENDANT 
AND THIRD-PARTY PLAINTIFE, APPELLANT, AND KEATING 
INTERNATIONAL, INC., A NEBRASKA CORPORATION, AND 

FARMHAND, INC., ALSO KNOWN AS NEW FARMHAND, INC., A 

DELAWARE CORPORATION, THIRD-PARTY DEFENDANTS, APPELLEES. 

507 N.W.2d 894 


Filed November 12, 1993. No.S-91-784. 


1. Summary Judgment. A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record disclose that 
there is no genuine issue as to any material fact or as to the ultimate inferences to 
be drawn therefrom and that the moving party is entitled to judgment as a matter 
of law. ; 

2. Summary Judgment: Appeal and Error. In reviewing an order sustaining a 
motion for summary judgment, an appellate court views the evidence in a light 
most favorable to the party opposing the motion and gives that party the benefit 
of all reasonable inferences that may be deduced from the evidence. 

3. Employer and Employee: Independent Contractor: Negligence: Liability. 
Generally, the employer of an independent contractor is not liable for physical 
harm caused to another by the acts or omissions of the contractor or his 
servants, 

4. Independent Contractor. Control or the right to control is the chief criterion in 
the determination of whether one acts as an independent contractor. 

5. Sales: Agents. One who receives goods from another for resale to a third person 
is not thereby the other’s agent unless the former’s duty is to act primarily for the 
benefit of the one delivering the goods. 


Appeal from the District Court for Holt County: Epwarp E. 
HANNON, Judge. Affirmed. 


Max G. Dreier, of Jewell, Gatz, Collins, Dreier & Fitzgerald, 
for appellant. 


Robert A. Wichser, of Sodoro, Daly & Sodoro, for appellee 
Farmhand, Inc. 


Hastinos, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BoSLAUGH, J. 

The original plaintiff, Brian Zwingman, brought this 
negligence action to recover damages resulting from personal 
injuries which occurred on October 19, 1987, when his clothing 
became caught on a haystack mover which was owned by the 
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original defendant and appellant in this appeal, Ronald 
Kallhoff. Kallhoff filed a third-party petition against Keating 
International, Inc. and Farmhand, Inc. Those parties moved 
for summary judgment. The district court granted summary 
judgment in favor of Farmhand only. Kallhoff appeals from 
that summary judgment. Thus, this appeal involves only 
Kallhoff’s assertion that the district court erred in granting 
summary judgment in favor of Farmhand. 

A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences to be drawn therefrom and 
that the moving party is entitled to judgment as a matter of law. 
Gould vy. Orr, ante p. 163, 506 N.W.2d 349 (1993). In 
reviewing an order sustaining a motion for summary judgment, 
an appellate court views the evidence in a light most favorable 
to the party opposing the motion and gives that party the 
benefit of all reasonable inferences that may be deduced from 
the evidence. Design Data Corp. v. Maryland Cas. Co., 243 
Neb. 945, 503 N. W.2d 552 (1993). 

The record shows that the appellee Farmhand manufactured 
the haystack mover on which Zwingman was injured. 
Farmhand shipped the partially unassembled haystack mover 
to its dealer, Keating International. The machine was 
accompanied by printed assembly instructions. Keating 
International assembled the machine and sold the machine to 
the appellant, Kallhoff, on October 11, 1979. 

Within 2 weeks after purchasing the haystack mover, 
Kallhoff encountered difficulty in maintaining the required 
coupling of two component parts of the haystack mover. 
Kallhoff discussed the problem with John Keating of Keating 
International. John Keating indicated to Kallhoff that someone 
from Keating International would travel to Kallhoff’s farm to 
“have it checked out.” Within a week after that conversation, 
Kallhoff discovered that set screws in the coupling had been 
replaced by protruding hex-headed bolts. It is one of these bolts 
which caught Zwingman’s clothing. 

There remains a dispute as to whether Keating International 
actually performed the repairs which resulted in the protruding 
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headbolt’s being placed into the drive shaft, and there is also 
some question whether the repair, if made by Keating 
International, was made pursuant to the manufacturer’s 
warranty. For purposes of this opinion, however, we assume 
that Keating International did make the repair, that Keating 
International was negligent in making the repair, and that the 
repair was covered by the manufacturer’s warranty. Given these 
assumptions, the question presented is whether, under the 
circumstances in this case, a manufacturer is vicariously liable 
for a dealer’s negligent repair of the manufacturer’s product 
when the repair is covered by the manufacturer’s warranty. 

Generally, the employer of an independent contractor is not 
liable for physical harm caused to another by the acts or 
omissions of the contractor or his servants. Erickson v. 
Monarch Indus. , 216 Neb. 875, 347 N.W.2d 99 (1984); Sullivan 
v. Geo. A. Hormel and Co., 208 Neb. 262, 303 N.W.2d 476 
(1981). See Herman v. Bonanza Bldgs., Inc. , 223 Neb. 474, 390 
N.W.2d 536 (1986). Furthermore, control or the right to control 
is the chief criterion in the determination of whether one acts as 
an independent contractor. Herman v. Bonanza Bldgs., Inc., 
supra; Erspamer Advertising Co. v. Dept. of Labor, 214 Neb. 
68, 333 N.W.2d 646 (1983). In addition, one who receives goods 
from another for resale to a third person is not thereby the 
other’s agent unless the former’s duty is to act primarily for the 
benefit of the one delivering the goods. Herman v. Bonanza 
Bldgs., Inc., supra. 

Consistent with these principles is the analysis contained in 
Peeples v. Kawasaki Heavy Indust., Ltd., 288 Or. 143, 603 P.2d 
765 (1979). In Peeples, a motorcyclist who was injured in an 
accident allegedly caused by a loose chain drive slipping off a 
sprocket sought recovery against the dealer and also the 
distributor and manufacturer of the motorcycle on the theory 
that they were vicariously liable for the dealer’s negligence in 
performing service work under the terms of the warranty 
agreement. The court reviewed the contract between the . 
distributor and the dealer and stated: 

This agreement clearly gives the distributor the right, 
through its power to set “standards” governing the 
dealer’s method of operation, service, and warranty repair 
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and its power of immediate termination for the dealer’s 
breach of any of those standards, to control to some 
degree the physical conduct of the dealer and his 
employees in the performance of warranty-related service 
work. If that right exists, we have said that it is not 
important that the right may not actually have been 
exercised. [Citations omitted.] In this case there was, 
however, some evidence that the distributor’s right of 
control was in fact exercised. There was testimony from 
which the jury could conclude that the distributor 
furnished the dealer with charts showing how certain 
adjustments, including adjustments to the drive chain, 
should be made and that the dealer’s mechanics were 
directed to follow those charts. The jury could also find 
that the distributor required the dealer’s mechanics to 
attend its training schools and that the distributor 
periodically sent representatives to visit the dealer’s shop 
to see that instructions were being followed. 
288 Or. at 148-49, 603 P.2d at 768. The Supreme Court of 
Oregon concluded that based upon such evidence, a jury could 
find that the distributor was vicariously liable for its dealer’s 
negligence in performing service work under terms of the 
warranty. 

The court then considered the prospective vicarious liability 
of the manufacturer and determined that the manufacturer 
could not be held liable for the dealer’s negligence in servicing 
the motorcycle. The court stated: 

As to the manufacturer, however, we find no 
comparable evidence in the record. So far as the evidence 
shows, there is no contractual relationship between the 
dealer and the manufacturer, and no history of either the 
exercise of actual control by the manufacturer over the 
dealer’s performance of service work or any recognition 
by the dealer of the manufacturer’s right to exert such 
control. The failure to grant the manufacturer’s motion 
for directed verdict was error, and the judgment against 
the manufacturer must be reversed. 

288 Or. at 150, 603 P.2d at 769. 
With respect to Farmhand, the record contains no evidence 
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that Farmhand either had a right to control or in fact exercised 
any control over Keating International with respect to warranty 
service work which Keating International performed on 
equipment manufactured by Farmhand. While there may have 
been some form of dealership contract between Keating 
International and Farmhand, and while Keating International 
did receive credit for warranty work which it performed on 
Farmhand equipment, the record affirmatively shows that 
Farmhand conducted no seminars or training courses regarding 
the assembly or the performance of warranty work on 
equipment which it manufactured. Furthermore, the record 
contains no evidence that Farmhand did anything more to 
control the work done by Keating International than to include 
an assembly and operating manual with the equipment which it 
shipped to Keating International. Farmhand’s inclusion of this 
manual with the equipment it shipped to Keating International 
is insufficient to render Farmhand vicariously liable for 
Keating International’s possible negligence in répairing the 
equipment, even if the repairs were covered under Farmhand’s 
warranty. Consequently, the district court properly granted 
summary judgment in Keating International’s favor. 

We acknowledge the appellant’s argument regarding the 
applicability of the Restatement (Second) of Torts § 423 (1978), 
which is entitled “Making or Repair of Instrumentalities Used 
in Highly Dangerous Activities.” That section states at 410: 

One who carries on an activity which threatens a grave 
risk of serious bodily harm or death unless the 
instrumentalities used are carefully constructed and 
maintained, and who employs an independent contractor 
to construct or maintain such instrumentalities, is subject 
to the. same liability for physical harm caused by the 
negligence of the contractor in constructing or 
maintaining such instrumentalities as though the 
employer had himself done the work of construction or 
maintenance. | 

Relying upon § 423 of the Restatement, supra, and Rager v. 
Superior Coach Sales & Serv. of Arizona, \11 Ariz. 204, 526 
P.2d 1056 (1974), Kallhoff argues that Farmhand’s duty to 
make warranty repairs was nondelegable and that Farmhand is 
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therefore liable for Keating International’s negligence in 
making those repairs. In Rager, the manufacturer of a bus 
arranged for the repair of defective brakes on the vehicle under 
terms of the warranty. The repair was to be done by 
an independent contractor. Relying upon § 423 of the 
Restatement, supra, the Arizona Supreme Court found that the 
manufacturer could be held liable for the independent 
contractor’s negligence on the basis that the repair of brakes is 
“an undertaking which creates a high degree of risk of serious 
bodily harm” and is, therefore, a nondelegable duty. 111 Ariz. 
at 211,526 P.2d at 1063. 

Comment a. to § 423 of the Restatement, supra, states at 
410-11: 

The rule stated in this Section is applicable only in those 
exceptional activities in which an imperfection in their 
appliances and instrumentalities involves a grave risk of 
causing serious bodily harm or death. Notwithstanding 
the great danger which is threatened by the slightest 
imperfection in the instrumentalities used in them, they 
are recognized as so generally useful that they are 
permitted to be carried on without liability unless there is 
some carelessness in their operation or in the preparation 
of the appliances and instrumentalities used. They are not 
carried on at the risk of answering for any harm which 
results from them, as may be the case of an activity which 
is abnormally dangerous even if carefully carried on and 
which is carried on to meet some peculiar need of the 
persons who conduct them. (See §§ 519 and 520.) 
However, the danger involved in the inadequacy of the 
appliances and instrumentalities by which such activities 
are carried on is so great that those who carry them on are 
subject to liability for harm caused by any negligence in 
constructing or maintaining them, irrespective of whether 
it is their own negligence or that of a contractor employed 
by them. Such activities stand midway between those 
which are so little dangerous and of such universal utility 
that personal fault is necessary to liability and those 
abnormal activities which are so dangerous even if 
carefully carried on as to require the imposition of liability 
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irrespective of negligence. 

Thus an electric light or power company which conveys 
its high voltage electricity over wires upon or close to 
public highways or privately owned property is carrying 
on a business which involves great danger of extremely 
serious harm or death unless its wires are kept properly 
safeguarded and its other appliances are kept in perfect 
condition. If it entrusts to an independent contractor the 
maintenance or repair of its wires or appliances, it remains 
liable for any harm caused by the contractor’s carelessness 
or incompetence to those who are in the vicinity of the 
defective wire or appliance. This is true irrespective of 
whether the person injured is at the time of his injury upon 
a public highway or is upon land privately owned. Indeed, 
under such circumstances the electric light or power 
company is liable even to the possessor of land who has 
given to the electric light company a license to carry its 
current over his land. 

We believe that the Restatement language clearly 
contemplates a nondelegable duty in the maintenance or repair 
of “instrumentalities” which are used by a party in carrying on 
activity, and not the maintenance or repair of products which 
are produced by that activity. That is, § 423 of the Restatement, 
supra, may be applicable to instrumentalities used to produce a 
product, but that section does not apply to issues of product 
liability or, as in this case, negligence which occurs when repairs 
are performed under terms of a warranty. 

Thus, in this instance, we decline to follow the analysis set 
forth in Rager, and instead adhere to the logic offered by 
Peeples v. Kawasaki Heavy Indust., Ltd. , 288 Or. 143, 603 P.2d 
765 (1979). This is not to say that amanufacturer cannot be held 
to be liable for the negligent repair of its products. Where a 
manufacturer does exercise a reasonable degree of control over 
those performing warranty work, negligence in the completion 
of such work may be attributed to the manufacturer. A 
manufacturer’s vicarious liability in such a case is particularly 
appropriate when the manufacturer promotes, as an integral 
part of the product it sells, warranty service by service 
technicians trained by the manufacturer. Such a representation 


ZWINGMAN v. KALLHOFF §21 
Citeas 244 Neb. 514 


may be typified by the marketing of new automobiles. In the 
present case, however, there is no evidence that Farmhand in 
any way controlled those performing warranty work on its 
products, nor is there evidence that Farmhand represented that 
warranty work would be done by technicians trained by the 
manufacturer. 

The judgment of the district court is affirmed. 

AFFIRMED. 

WHITE, J., concurring. 

The majority assumes that Keating International negligently 
repaired the stack mover and that the repair was covered by the 
manufacturer’s warranty. Given these assumptions, the 
majority states that the issue in this case is whether “a 
manufacturer is vicariously liable for a dealer’s negligent repair 
of the manufacturer’s product when the repair is covered by the 
manufacturer’s warranty.” The majority concludes that a 
manufacturer is vicariously liable on/y if the manufacturer has 
the right to control the dealer, that is, only if the dealer is an 
actual agent of the manufacturer. I write separately because, 
given the assumptions of the majority, I believe this rule is too 
narrow. : 

A manufacturer’s warranty often promises that certain 
repairs will be performed free of charge. This promise usually 
requires that the repairs be performed by an authorized dealer. 
Essentially, the manufacturer leads the purchaser to rely upon 
the care or skill of the dealer designated by the manufacturer. In 
most situations, the purchaser does not know the precise 
relationship between the manufacturer and the dealer; the 
purchaser assumes that some relationship exists because the 
dealer is “authorized.” 

If a manufacturer’s warranty holds out a dealer as being 
authorized to make warranty repairs, then a reasonable person 
might infer that the dealer is the manufacturer’s agent for the 
purpose of repairs. When a manufacturer’s warranty directs the 
purchaser to a particular dealer, and the dealer performs repairs 
under the warranty, the manufacturer should be estopped from 
denying liability for the dealer’s negligent repairs. Cf. 
Restatement (Second) of Agency § 267 (1958). 

In the present case, there is no evidence -that the 
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manufacturer’s warranty instructed Kallhoff to have repairs 
made by an authorized dealer, and no evidence that Kallhoff 
relied on the manufacturer’s warranty when seeking repairs. In 
his deposition, Kallhoff testified that he did not receive any 
warranty materials and did not recall any discussions with the 
dealer regarding warranty materials. Furthermore, the 
manufacturer’s manual which accompanied the stack mover 
requires that to be eligible for warranty, a warranty registration 
form must be filed with the manufacturer within 5 days of 
delivery. There is no evidence that Kallhoff complied with these 
requirements. 
I therefore concur in the result. 


JOHN A. FECHT, DIRECTOR, WAREHOUSE DEPARTMENT, NEBRASKA 
PUBLIC SERVICE COMMISSION, APPELLEE, V. QUALITY 
PROCESSING, INC., APPELLEE, AND THOMAS CULLAN AND HARRY 
CULLAN, DOING BUSINESS AS CULLAN FARMS, ET AL., APPELLANTS. 
508 N.W.2d 236 


Filed November 19, 1993. No. S-91-266. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made by the trial 
court. 

2. Sales: Public Service Commission: Notice: Time. Under Neb. Rev. Stat. 
§ 75-905(1)(c) (Reissue 1990), a seller has no recourse to the security of a grain 
dealer unless the Public Service Commission has notice of any apparent loss 
within 10 days. 


Appeal from the Nebraska Public Service Commission. 
Affirmed. 


Terry Curtiss, of Curtiss, Moravek & Curtiss, EC. for 
appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee Fecht. 
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HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

This is an appeal from a modified order determining claims 
entered by the Nebraska Public Service Commission (PSC) on 
February 12, 1991. The modified order amended an order 
determining claims entered by the PSC on August 28, 1990, 
allowing and disallowing various claims made against the bond 
of Quality Processing, Inc. (QPI),.a licensed grain dealer whose 
license was revoked by the PSC on April 24, 1990. 

Nebraska’s Grain Dealer Act requires all licensed grain 
dealers to post security in the event the grain dealer fails to pay 
for grain it has purchased and received. Neb. Rev. Stat. 
§ 75-903 (Reissue 1990). , 

The appellants are producers who sold and delivered 
dry edible beans to QPI but were not paid. The 
‘complainant-appellee is John A. Fecht, the director of the 
Warehouse Department of the PSC. 

QPI was obligated by Neb. Rev. Stat. § 75-905 (Reissue 
1990) to pay for all grain purchased within 10 days of its receipt. 
QPI did not do so, but negotiated contracts with the appellants 
to make payment for the beans at subsequent dates. 

On February 27, 1990, Fecht, as director of the PSC’s 
Warehouse Department, filed a complaint and request for 
temporary suspension of QPI’s license pursuant to Neb. Rev. 
Stat. § 75-903.01 (Reissue 1990). The complaint alleged that 
QPI was in violation of its grain dealer security because QPI 
had failed to pay for dry edible beans delivered to it by two 
producers who had contracts for the purchase of their beans. 

On March 2, the PSC examined QPI’s records. The 
examination revealed that in addition to not paying the 
contracts of the parties listed in the complaint, QPI had failed 
to make payments due on numerous other contracts for the 
purchase of edible beans. On March 28, a hearing was held 
before the PSC concerning the allegations in the complaint. 
The appellants’ attorney presented evidence of their claims and 
was granted leave to mail further claims at a later date. 

Section 75-905 provides: 
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(1) Except as provided in subsection (2) of this section, 
no seller shall have recourse to the grain dealer’s security 
unless the seller: 

(a) Demands that payment from the grain dealer be 
made within ten days of the date the grain dealer takes 
possession of theseller’s grain; 

(b) Negotiates any negotiable instrument issued as 
payment for grain by the grain dealer within ten days of its 
issuance; and 

(c) Notifies the commission within ten days of any 
apparent loss to be covered under the terms of the grain 
dealer’s security. 

(2) When grain is delivered to a grain dealer in multiple 
shipments comprising one contract, the seller shall not 
have recourse to the grain dealer’s security unless the seller 
notifies the commission within forty-five days of the date 
of the first shipment of any apparent loss to be covered 
under the terms of the grain dealer’s security. 


The appellants’ claims were denied by the PSC because they 


were not presented to the PSC within 10 days of the date the 
appellants’ contracts for payment became due and were not 


paid. 
The appellants contend the PSC erred in its determination as 


to when their apparent losses occurred and in allowing some, 
but not all, claims discovered in its investigation of QPI made 
on March 2, 1990. 


Although in an appeal from the commission this court 
ordinarily examines the record to determine whether the 
commission acted within the scope of its authority and 
whether the evidence establishes that the order in question 
is not unreasonable or arbitrary, In re Application of A 
Touch of Class Limousine, Inc., ante p. 33, 497 N.W.2d 71 
(1993), and In re Application of Overland Armored Exp., 
229 Neb. 524, 428 N.W.2d 166 (1988), the issues presented 
by the assignments of error in this case are controlled by 
statute. Statutory interpretation is a matter of law in 
connection with which an appellate court has an 
obligation to reach an independent conclusion irrespective 
of the determination made by the trial court. Curry v. 
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State ex rel. Stenberg, 242 Neb. 695, 496 N.W.2d 512 
(1993); Northern Bank v. Federal Dep. Ins. Corp., 242 
Neb. 591, 496 N. W.2d 459 (1993). 
Fecht v. The Bunnell Co., 243 Neb. 1, 3, 497 N.W.2d 50, 52 
(1993). 

In the Bunnell Co. case, this court affirmed the PSC’s 
determination that a claim filed by the seller of grain to The 
Bunnell Co. was untimely because the seller failed to provide 
the PSC notice of its apparent loss within 45 days of the date it 
first shipped grain to The Bunnell Co., as provided in 
§ 75-905(2). 

In the present case, the plain language of § 75-905(1)(c) 
requires that in order for a seller to have recourse to a grain 
dealer’s security, the PSC must have notice of any apparent loss 
to the seller within 10 days of such loss. Without deciding 
whether coverage existed in the first instance, we note that in 
any event, a claim was not filed within 10 days of an apparent 
loss. 

In the Bunnell Co. case, the grain dealer made similar 
promises to the seller; however, the evidence was 
uncontroverted that the seller did not furnish the PSC with 
notice within 45 days of its first shipment of grain, and this 
court held that the PSC correctly determined that the seller had 
no recourse to the grain dealer’s security. 

In the present case, the PSC did not err in its determination 
that in order for the appellants to have recourse to QPI’s 
security, they were required to provide notice to the PSC of their 
apparent loss within 10 days of the dates their contracts became 
due but were not paid. “The key to coverage of the grain 
dealer’s bond is a breach of the duty to pay . .. .” Department of 
Agriculture v. Ackerman, 34 Ill. App. 3d 796, 798, 341 N.E.2d 
48, 50 (1975). In Stock v. Meissner, 209 Neb. 636, 309 N.W.2d 
86 (1981), this court held that a cause of action against a grain 
dealer or its surety accrues when the seller has the right to make 
demand for payment. 

In this case, the evidence is uncontradicted that the 

- appellants failed to notify the PSC of QPI’s failure to pay their 
contracts within 10 days of their due dates. Accordingly, the 
PSC did not err in denying the appellants recourse to QPI’s 
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security because of their failure to timely notify the PSC of their 
claims. 

The appellants argue that the PSC erred in using the date of 
its examination of QPI’s records, March 2, 1990, as the date 
upon which it had notice of apparent loss in allowing or 
disallowing various claims. The appellants contend the PSC 
should have used the date on which it temporarily suspended 
QPI’s grain dealer license, February 27, 1990, as the date it 
received notice of the various claimants’ apparent losses. 

The PSC temporarily suspended QPI’s license on February 
27 based on the complaints of two grain sellers. The PSC had no 
notice of any other sellers’ apparent losses until it actually 
inspected QPI’s records on March 2 and discovered QPI’s 
failure to make timely payment on contracts for grain it had 
purchased. The PSC did not act arbitrarily in disallowing the 
appellants’ claims because the appellants’ 10-day notification 
period had already expired on March 2, when the inspection 
took place. 

The PSC’s modified order determining claims is supported 
by the record and is affirmed. 

AFFIRMED. 


JAY R. WILSON AND GREGORY G. JENSEN, DOING BUSINESS AS 
W J ENTERPRISES, APPELLANTS, V. WILLIAM MISKO, APPELLEE. 
508 N.W.2d 238 


Filed November 19, 1993. No. S-91-396. 


1. Pleadings: Appeal and Error. In its review, an appellate court disposes of an 
appeal on the basis of the theory presented by the pleadings on which the case 
was tried. : 

2. Contracts: Rescission. Rescission entails the annulling, abrogation, or 
unmaking of a contract and the placing of the parties to it in status quo. 

3. Appeal and Error. As to questions of law, an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the determination made 
by the trial court. 

4. Directed Verdict: Appeal and Error. In reviewing the action of a trial court, an 
appellate court must treat a motion for directed verdict as an admission of the 
truth of all competent evidence submitted on behalf of the party against whom 


10. 


12, 


13. 


14. 


15. 


16. 


17. 
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the motion is directed. Such being the case, the party against whom the motion is 
directed is entitled to have every controverted fact resolved in its favor and to 
have the benefit of every inference which can reasonably be deduced from the 
evidence. ‘ 

Directed Verdict. In order to sustain a motion for directed verdict or for 
judgment notwithstanding the verdict, the court resolves the controversy as a 
matter of law and may do so only when the facts are such that reasonable minds 
can draw but one conclusion. 

Witnesses: Testimony: Juries. The credibility of witnesses and the weight to be 
given their testimony are solely for the consideration of the jury. 

Securities Regulation: Liability. Liability under the Securities Act of Nebraska, 
Neb. Rev. Stat. § 8-1101 et seq. (Reissue 1991 & Cum. Supp. 1992), extends only 
to a person who successfully solicits purchase of securities, motivated at least in 
part by desire to serve his or her own financial interests or those of the securities 
owner. 

Jury Instructions: Appeal and Error. An inadvertent grammatical error in an 
instruction is harmless error if it is clear from the instruction itself and the other 
anserictions given that the jury was not misled. 

. An instruction that misstates the issues or defenses and has a 
tendency to mislead the jury is erroneous. 

Statutes. Effect must be given, if possible, to all the several parts of a statute; no 
sentence, clause, or word should be rejected as meaningless or superfluous if it 
can beavoided. 

Jury Instructions. The proper method of presenting a case to a jury in its 


_ instructions is by a clear and concise statement by the trial court of the issues 


which find support in the evidence. 

Jury Instructions: Appeal and Error. It is the duty of the trial court to instruct on 
the proper law of the case, and failure to doso constitutes prejudicial error. 
Fraud. The elements of fraud by concealment are (1) that the defendant 
concealed or suppressed a material fact; (2) that the defendant had knowledge of 
this material fact; (3) that this material fact was not within the reasonably 
diligent attention, observation, and judgment of the plaintiff; (4) that the 
defendant suppressed or concealed this fact with the intention that the plaintiff 
be misled; (5) that the plaintiff was reasonably so misled; and (6) that the 
plaintiff suffered damage as a result. 

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden of 
showing that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered instruction. 

Jury Instructions. Whether requested to do so or not, the trial court has the duty 
of instructing the jury on issues presented by the pleadings and the evidence. 
Pretrial Procedure: Appeal and Error. Permission to have additional time in 
which to answer requests for admission is addressed to the discretion of the trial 
court, and absent an abuse of discretion will not be reversed. 

Trial: Self-Incrimination, Where a defendant in a civil case refuses to testify on 
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the ground that the evidence may incriminate him, the trier of fact may draw an 
adverse inference from his refusal. 

18. Pretrial Procedure: Self-incrimination: Trial: Jury Instructions. Where a party 
served with requests for admissions refuses to respond, relying on the 
constitutional privilege, the offering party may introduce the requested 
admissions in evidence, and the court must instruct the jury that it could, but did 
not have to, draw adverse inferences from the responding party’s refusal to 
answer. 

19. Venue: Appeal and Error. Where the record does not show an abuse of 
discretion, a ruling on a motion to transfer venue will not be disturbed on 
appeal. 

20. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, 
elects to act or refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substantial right or a just 
result in matters submitted for disposition through a judicial system. 


Appeal from the District Court for Valley County: EowarD 
E. HANNON, Judge. Reversed and remanded for a new trial. 


J. Scott Searl and William G. Dittrick, of Baird, Holm, 
McEachen, Pedersen, Hamann & Strasheim, for appellants. 


Patrick T. O’Brien, of Bauer, Galter, O’Brien & Allan, for 
appellee. 


HastTincs, C.J., BoSLAUGH, WHITE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


Hastinos, C.J. 

The plaintiffs appeal from a jury verdict in favor of 
the defendant in this action to recover damages for 
misrepresentation, securities violations, and fraud and deceit. 
The action was originally filed in the district court for Douglas 
County, but upon a request for change of venue, the case was 
tried in the district court for Valley County. 

The plaintiffs’ assignments of error combine to assert that 
the district court erred (1) in failing to rule that defendant, as a 
matter of law, was a seller or offeror of unregistered securities 
who is liable to the plaintiffs under Neb. Rev. Stat. § 8-1118(1) 
(Reissue 1991); (2) in failing to instruct the jury that the 
defendant could be found liable under § 8-1118(1) if the jury 
determined the defendant was an offeror of an unregistered 
security, in failing to instruct the jury on fraudulent 
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concealment, and in giving its instruction defining “seller” 
rather than giving the plaintiffs’ proposed instruction defining 
“seller”; (3) in failing to grant the plaintiffs’ motions for 
directed verdict, for order to set aside verdict, for new trial, and 
for reconsideration of motion for directed verdict; (4) in failing 
to (a) grant plaintiffs’ motion for summary judgment by 
deeming admitted plaintiffs’ requests for admissions, (b) 
receive defendant’s admissions of the plaintiffs’ requests for 
admissions into evidence, and (c) instruct the jury as to facts 
established by reason of defendant’s failure to timely respond to 
plaintiffs’ requests for admissions; and (5) in granting the 
defendant’s motion for change of venue. 

The plaintiffs assert that the standard of review with regard 
to the trial court’s legal rulings, the requested jury instructions, 
the motion for summary judgment, the motion for directed 
verdict, and the jury verdict on the rescission under § 8-1118(1) 
of the Securities Act of Nebraska should be de novo on the 
record. Section 8-1118(1) provides in pertinent part: 

Any person who offers or sells a security in violation of 
section 8-1104 or offers or sells a security by means of any 
untrue statement of a material fact or any omission to 
state a material fact necessary in order to make the 
statements made in the light of the circumstances under 
which they are made not misleading, the buyer not 
knowing of the untruth or omission, and who does not 
sustain the burden of proof that he did not know and in 
the exercise of reasonable care could not have known of 
the untruth or omission, shall be liable to the person 
buying the security from him, who may sue either at law or 
in equity to recover the consideration paid for the security, 
together with interest at six percent per annum from the 
date of payment, costs, and reasonable attorneys’ fees, 
less the amount of any income received on the security, 
upon the tender of the security, or for damages if he no 
longer owns the security. 
(Emphasis supplied.) 

The plaintiffs note that there is apparently no case law in 
Nebraska addressing the issue of whether a suit under 
§ 8-1118(1) is an action at law or in equity, but argue that a 
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“reasonable and logical interpretation” of the statute is that a 
suit to recover consideration paid for a security is a claim for 
rescission and therefore, in equity. Brief for appellants at 3 n.1. 
While the plaintiffs assert that their claim was for rescission, 
their third amended petition, as well as two previously filed 
petitions, prayed for damages rather than equitable relief. 

In its review, an appellate court disposes of an appeal on the 
basis of the theory presented by the pleadings on which the case 
was tried. Sikyta v. Arrow Stage Lines, 238 Neb. 289, 470 
N.W.2d 724 (1991); Union Pacific RR. Co. v. Kaiser Ag. Chem. 
Co., 229 Neb. 160, 425 N.W.2d 872 (1988). 

The plaintiffs owned the security at the time of trial, and they 
then tendered the security to the defendant in accordance with 
§ 8-1118(1). Rescission entails “[a]nnulling, abrogation or 
unmaking of contract and the placing of the parties to it in 
status quo.” Black’s Law Dictionary 1174 (5th ed. 1979). 
Although one of the issues at trial was whether the defendant 
was a seller of the security, the defendant did not have title to the 
security prior to the plaintiffs’ purchase, and consideration for 
the security was made payable to Paradox Energy Program, not 
to the defendant. Abrogation of the contract would not place 
the parties in status quo, and thus, it would appear that the 
relief requested by the plaintiffs would most appropriately be 
termed damages, as pled, rather than rescission, and de novo 
review would not apply. 

Therefore, we will review this case as an action at law, 
determining only whether there is credible evidence to support 
the findings of fact. However, as to matters of law, an appellate 
court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the trial 
court. VanDeWalle v. Albion, 243 Neb. 496, 500 N.W.2d 566 
(1993); Universal Assurors Life Ins. Co. v. Hohnstein, 243 
Neb. 359, 500.N. W.2d 811 (1993). 

In reviewing the action of a trial court, we must treat a 
motion for directed verdict as an admission.of the truth of all 
competent evidence submitted on behalf of the party against 
whom the motion is directed. Such being the case, the party 
against whom the motion is directed is entitled to have every 
controverted fact resolved in its favor and to have the benefit of 
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every inference which can reasonably be deduced from the 
evidence. Humphrey v. Nebraska Public Power Dist., 243 Neb. 
872, 503 N.W.2d 211 (1993); Sell v. Mary Lanning Memorial 
Hosp. , 243 Neb. 266, 498 N.W.2d 522 (1993). 

In order to sustain a motion for directed verdict or for 
judgment notwithstanding the verdict, the court resolves the 
controversy as a matter of law and may do so only when the 
facts are such that reasonable minds can draw but one 
conclusion. Humphrey v. Nebraska Public Power Dist., supra; 
Patterson v. Swarr, May, Smith & Anderson, 238 Neb. 911, 473 
N.W.2d 94 (1991). 

In 1987, plaintiffs Gregory G. Jensen and Jay R. Wilson and 
defendant William Misko were residents of Valley County, 
Nebraska. Jensen and Misko were good friends, and Jensen 
had served as Misko’s attorney on several business matters. 
Wilson and Misko were also friends and were partners in an 
underground sprinkler business. In early May 1987, Wilson and 
Misko traveled to a farm and home show in Kearney, where 
they had a display for their sprinkler company. While in 
Kearney, Misko spoke with Tom Clement at the Misko Sporting 
Goods store. Clement had been employed there, but was in the 
process of moving from Kearney to Greeley, Colorado. 
Clement told Misko that he was involved with the Paradox 
Energy Program and was going to be selling units of that 
program, which was an oil exploration entity. Misko testified 
that he became interested in the program because it had the 
potential for earning a lot of money. While Misko stated that 
Wilson was also present for the conversation with Clement, 
Wilson testified that he did not recall seeing Clement that day, 
but spoke with Misko about investing in the program on their 
drive from Kearney to Ord. 

Misko subsequently attended a seminar in Greeley that dealt 
with the Paradox Energy Program, and he brought a 
prospectus home from that meeting. Misko testified that the 
meeting’s sales pitch was very effective and that he became 
excited about the program. On May 23 or 24, he took the 
prospectus to Jensen’s office and asked Jensen to look it over. 
He stated that Jensen told him it looked like a legitimate 
document but that this was not his area of expertise, and he, 
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Jensen, did not know if it was a good deal or not. 

Jensen testified that on June 15, Misko came to his office 
and told him about “a very good deal” he was going to let 
Jensen in on. Jensen stated that Misko told him that he had 
borrowed money to buy a $25,000 unit in the oil venture, that he 
had “inside contacts and inside information,” and that 
Clement had sold two of the units to -his own parents. Jensen 
testified that he was leery of the investment and asked to see 
something in writing. According to Jensen, Misko came back a 
day or two later witha prospectus. Jensen sent the prospectus to 
his uncle, who had invested in oil wells previously. His uncle 
ultimately advised him not to invest, because the company was 
taking too much money in commissions. Jensen said that when 
he related his uncle’s concerns to Misko, Misko replied, “What 
would you rather have, 97% of nothing or 90% of a million 
dollars?” Jensen further stated that Misko told him that Misko 
would receive a finder’s fee of one-half of Clement’s 
commission if Jensen bought into a unit. 

According to Jensen, Misko arranged another meeting with 
him and Wilson on June 22. Misko was said to have told him 
that Wilson wanted to buy into the oil deal, but that it was 
almost sold out and if they did not take any action that night, 
they probably would not be able to get into it. By the end of the 
evening, Wilson and Jensen decided they would “each go into it 
50-50,” so Jensen wrote out a check for $25,000 and Wilson 
gave him a check for $12,500. Jensen recalled signing a 
document at that time which might have been a subscription 
agreement, but he did not make a copy before he gave the check 
and document to Misko. ; 

Wilson testified that he borrowed $12,500 from a bank in 
May 1987 in order to invest as a partner with Misko in the 
Paradox Energy Program. When Misko later told him that he 
was not going to invest, Wilson decided he would not invest 
either and paid the money back to the bank. He stated that he 
later had a conversation with Misko, on June 22, in which 
Misko told him that he had decided that the Paradox Energy 
Program was such a good deal that he “went ahead and 
borrowed the money to invest in a whole unit of $25,000 
himself.” Misko then told him that Jensen was interested in 
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investing and asked if Wilson would want to be Jensen’s 
partner. Wilson went with Misko to Jensen’s office, and after 
some discussion he and Jensen decided they would share in the 
investment. Wilson also recalled signing a document which 
might have been a subscription agreement, which was given to 
Misko. Both Wilson and Jensen testified that they trusted 
Misko and that in making the investment they relied on Misko’s 
statements that he had invested $25,000 of his own money and 
that Clement’s parents had each bought a unit in the Paradox 
Energy Program. 

Misko testified that Jensen initiated the meeting on June 22. 
He stated that he told Jensen that Clement’s parents were 
involved in the program, but nothing more specific than that, 
and also denied telling Jensen and Wilson that he himself had 
invested. Misko received a check for $1,250 from Bataa Oil, 
Inc., the parent of Bataa Exploration, Inc., issuer-seller of the 
Paradox Energy Program, and an IRS Form 1099 indicating 
the amount of compensation. The compensation was declared 
as income on his income tax return. However, Misko stated that 
when he first saw the check, it did not occur to him what it was 
for, and he called Clement. Clement testified that he received 
$2,500 for the sale of the unit bought by Jensen and Wilson, 
and had a check for $1,250 sent to Misko. He testified at the 
trial that he sent the money to Misko because “Bill and I were 
always just like kind of partners, and I felt that heis the one that 
put me in touch with Greg Jensen. He knew him better than I 
did, so that’s why | gave him the money.” However, in earlier 
deposition testimony introduced by the plaintiffs, Clement had 
stated, “I had a deal with Bill, you know, once he did this, that 
if everything worked I was going to take care of him on a 
backside deal, too. And I don’t even recall what that was. It was 
kind of complicated —.” 

In early November 1988, Jensen received a letter from Bataa 
Oil, informing him that he needed to invest another $3,000 to 
complete an oil well. Jensen testified that he was upset because 
Misko had represented that $25,000 would be the only 
investment, so he called Misko.to ask if he was going to put in 
his $3,000. Jensen stated that Misko responded that he was not 
sure. Jensen later spoke with Clement, who told him that Misko 
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would be sending his money the next day. Jensen further stated 
that on November 10, Misko came to his office and told him 
that his father had already sent in the $3,000 and that the unit 
was in his father’s name. However, Jensen said that on that 
same day he spoke with David Calvin, president of Bataa Oil, 
who told him that he, Calvin, had overheard the conversation 
that he had had with Clement and wanted Jensen to know he, 
Jensen, had been lied to, that neither Misko nor any of his 
family had invested. 

Clement testified that he had told Jensen that Misko had 
invested, that it was not true, and that Misko had asked him to 
do that. He later called Jensen back and told him that Misko 
had not invested, because he “didn’t feel it was right.” In 
addition, Clement stated that at the time when they were 
finishing completion costs, after all the wells had been drilled, 
Misko told him that he had told Jensen and Wilson that he, 
Misko, had invested. Misko also admitted asking Clement to 
lie, in order to “buy time” until the next morning so he could 
tell Jensen himself that he had not invested. 

At the close of the trial, the parties stipulated that any 
securities at issue were not in fact registered under the Securities 
Act of Nebraska. The jury found in favor of the defendant on 
all of the plaintiffs’ theories of recovery. 

We deal first with the issue of whether the trial court erred in 
failing to rule that the defendant, as a matter of law, was a seller 
or offeror of unregistered securities who was liable to the 
plaintiffs under § 8-1118(1). 

_ The plaintiffs alleged that the defendant was liable for the 
sale of an unregistered security, pursuant to Neb. Rev. Stat. 
§ 8-1104 (Reissue 1991) (“[iJt shall be unlawful for any person 
to offer or sell. . .”) and § 8-1118(1) (“[a]Jny person who offers 
or sells a security in violation of section 8-1104 .. .”) of the 
Securities Act of Nebraska, and contended that the defendant 
should have been deemed an offeror or seller of an unregistered 
security as a matter of law. Neb. Rev. Stat. § 8-1101(10) 
(Reissue 1991) provides the following definitions: 

Sale or sell shall include every contract of sale of, contract 

to sell, or disposition of, a security or interest in a security 

for value. Offer or offer to sell shall include every attempt 
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or offer to dispose of, or solicitation of an offer to buy, a 
security or interest in a security for value. 

While the act fails to define “seller” or “offeror,” the 
plaintiffs argue that the defendant should be deemed a seller or 
offeror as a matter of law under § 8-1101(10) because he had 
numerous conversations with the plaintiffs, enthusiastically 
discussed his commitment to be involved with the Paradox 
Energy Program, directed technical questions to Clement or 
Calvin, and accepted $1,250 for finding and encouraging the 
plaintiffs’ investment. 

The foregoing section is almost identical to the language 
found in 15 U.S.C. § 776(3) (1988) of the Securities Act of 1993: 

The term “sale” or “sell” shall include every contract of 
sale or disposition of a security or interest in a security, for 
value. The term “offer to sell”, “offer for sale”, or 
“offer” shall include every attempt or offer to dispose of, 
or solicitation of an offer to buy, a security or interest ina 
security, for value. 

In Pinter v. Dahl, 486 U.S. 622, 108 S. Ct. 2063, 100 L. Ed. 
2d 658 (1988), the U.S. Supreme Court considered whether one 
must intend to confer a benefit on himself or a third party in 
order to qualify as a seller under § 12(1) (now codified as 15 
U.S.C. § 771(1) (1988)) of the Securities Act of 1933. The Court 
found that under the act’s definitions of “sale” or “sell” and 
“offer,” the range of persons potentially liable under § 12(1) 
was not limited to those who pass title. The Court noted that 
inclusion of the phrase “solicitation of an offer to buy” within 
the definition of “offer” brought within the scope of § 12 those 
who had engaged in solicitation, an activity “not inherently 
confined to the actual owner.” 486 U.S. at 643. While finding 
that Congress intended § 12(1) liability to extend to those who 
solicit securities purchases, the Court concluded that Congress 
did not intend to impose strict liability on one who urges the 
purchase solely to benefit the purchaser, noting that “[t]he 
language and purpose of § 12(1) suggest that liability extends 
only to the person who successfully solicits the purchase, 
motivated at least in part by a desire to serve his own financial 
interests or those of the securities owner.” 486 U.S. at 647. 
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Although the petitioner in Pinter urged the adoption of a 
“substantial factor” test which would impose liability on one 
“‘whose participation in the buy-sell transaction is a 
substantial factor in causing the transaction to take place,’ ” 
486 U.S. at 649, the Court rejected that test, stating that “§ 12’s 
failure to impose express liability for mere participation in 
unlawful sales transactions suggests that Congress did not 
intend that the section impose liability on participants collateral 
to the offer or sale,” 486 U.S. at 650. 

The Court concluded that it was not clear in that case 
whether the respondent had the kind of interest in the sales that 
made him liable as a statutory seller, and remanded for further 
proceedings. The Court found inconclusive the fact that the 
respondent had received no commissions, noting: 

Typically, a person who solicits the purchase will have 
sought or received a personal financial benefit from the 
sale, such as where he “anticipat[es] a share of the profits” 
... or receives a brokerage commission . . . . But a person 
who solicits the buyer’s purchase in order to serve the 
financial interests of the owner may properly be liable 
under § 12(1) without showing that he expects to 
participate in the benefits the owner enjoys. 
(Citations omitted.) 486 U.S. at 654-55. 

Thus, Pinter at least suggests that liability as a statutory seller 
may attach even if no remuneration is involved. The plaintiffs 
contend that “[t]he Supreme Court’s extension of the term 
‘seller’ to situations where compensation has not been paid 
reflects the Court’s view that the Seeurities Act of 1933 should 
be broadly construed, applied, and interpreted.” Brief for 
appellants at 21. The plaintiffs also argue that the failure to 
direct a verdict against the defendant would undermine the 
protective nature of the Securities Act of Nebraska and allow 
individual sellers without compensation agreements to discuss 
investments with potential buyers and then “wait to receive 
‘gifts’ of supposedly unsolicited ‘income.’ ” Brief for 
appellants at 23. 

In applying the reasoning of Pinter to the facts of this case, 
we note that the defendant did receive remuneration for his 
participation in the sale. In determining whether, in soliciting 
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the purchase, he was motivated by his own financial interests or 
those of the buyer, we find that the evidence is in conflict 
regarding the issue of whether the defendant knew or 
anticipated that he would receive this remuneration. The 
question squarely before us is whether, whatever the subjective 
intent of the defendant was, as a matter of law the actual receipt 
of acommission by a seller is conclusive evidence that the seller 
was motivated by financial interests other than those of the 
buyer. 

We stated in Labenz v. Labenz, 198 Neb. 548, 550, 253 
N.W.2d 855, 857 (1977), that “[t]he Securities Act of Nebraska 
should be liberally construed to afford the greatest possible 
protection of the public.” However, in this case the evidence was 
also in conflict on the issue of the defendant’s actual 
participation in the sale, and Pinter instructs that strict liability 
should not be imposed on those who are merely collateral to the 
sale, as opposed to those who actively solicit a purchase. 

The defendant testified that Wilson was present for the 
initial contact with Clement; that Jensen initiated the majority 
of their conversations about the program; that he never told 
Wilson and Jensen that he had invested; that Jensen also 
initiated the meeting of June 22, during which the decision was 
made to purchase a unit of the Paradox Energy Program; and 
that he was not expecting compensation. The defendant’s 
credibility is certainly at issue. However, in its order denying the 
plaintiffs’ motion to set aside the verdict, the district court 
stated: 

The evidence establishes without dispute that the 
defendant participated in or was present during the time 
the plaintiffs were considering making the investment and 
at the time they made it. He encouraged the plaintiffs at 
least by his interest. The evidence does not establish the 
defendant’s motive was any benefit or gain to anyone 
other than the plaintiffs, but of course, the evidence would 
certainly support a finding that the defendant was 
motivated by his own interest, or that of the sellers. 
Perhaps, the defendant would be a seller as a matter of 
law, if the evidence established without dispute that before 
the plaintiffs made the investment the defendant believed 
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he would receive compensation of some type if the 
plaintiffs made the investment. The plaintiffs introduced 
a great deal of evidence that would support the conclusion 
he believed he would receive compensation if the plaintiffs 
made the investment, but I do not think that conclusion is 
required. 

The credibility of witnesses and the weight to be given their 

testimony are solely for the consideration of the jury. Pearson 

v. Richard, 201 Neb. 621, 271 N.W.2d 326 (1978). 

Following Pinter, we hold that liability under the Securities 
Act of Nebraska, Neb. Rev. Stat. § 8-1101 et seq. (Reissue 1991 
& Cum. Supp. 1992), extends only to a person who successfully 
solicits purchase of securities, motivated at least in part by 
desire to serve his or her own financial interests or those of the 
securities owner. Therefore, absent de novo review and 
independent factual findings by this court, and despite policy 
arguments to the contrary, the district court did not err in 
failing to find that the defendant was a seller or offeror as a 
matter of law. 

The next issue to be considered is the question of whether the 
trial court erred in failing to instruct the jury properly. The 
plaintiffs contend that the district court erred in failing to 
properly define “seller” and in failing to give an instruction 
defining “offeror.” The district court instructed the jury on 
“Determining if the Defendant is a Seller” with the following, 
in instruction No. 6: 

For purposes of this action, a person who successfully 
solicits the purchase of a security when the solicitor is 
motivated at least in part by a desire earn [sic] a 
commission or to serve his own financial interest, or the 
financial interest of a seller. The defendant is not a seller if 
he merely urges another to make an investment, or if he 
gives gratuitous advice, even if it is strongly and 
enthusiastically given. 

The following may be considered by you in making this 
determination: 

1. All the facts and circumstances known to the parties 
at the time of the sale. 

2. The words and acts of the defendant or the plaintiffs. 
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3. The acts and words of the sellers or their 
representatives with or towards the defendant, the 
plaintiffs, or either of them. 

4. If you find that the defendant knew before the sale 
that he was or was likely to receive compensation if the 
plaintiffs invested in Paradox, you should consider that 
fact. 

There may be more than one seller of an investment. 
Notably, the first sentence of the instruction fails to include the 
crucial phrase “is a seller.” The defendant argues the 
applicability of Greenberg v. Bishop Clarkson Memorial 
Hospital, 201 Neb. 215, 266 N.W.2d 902 (1978), in which we 
found that an inadvertent grammatical error in an instruction is 
harmless error if it is clear from the instruction itself and the 
other instructions given that the jury was not misled. However, 
in Greenberg, one instruction contained a misplaced phrase 
regarding a physician’s applicable standard of care, while six 
separate instructions correctly informed the jury of the 
appropriate standard. Such was not the case here. Since 
instruction No. 6 was the only instruction which defined 
“seller” and since the jury’s understanding of the term “seller”: 
was critical, the error in failing to correctly define “seller” 
cannot be considered harmless. 

An instruction that misstates the issues or defenses and has a 
tendency to mislead the jury is erroneous. Omaha Mining Co. 
v. First Nat. Bank, 226 Neb. 743, 415 N.W.2d 111 (1987); 
Zimmerman v, Continental Cas. Co., 181 Neb. 654, 150 
N.W.2d 268 (1967). 

Further, § 8-1118(1) makes it clear that liability may be 
imposed on either an offeror or a seller: “Any person who 
offers or sells a security in violation of section 8-1104.. . shall 
be liable to the person buying the security from him... .” 
(Emphasis supplied.) As discussed above, “[s]ale or sell” and 
“fo]ffer or offer to sell” are separately defined in § 8-1101(10), 
and we presume they are to be considered separately as well. 

Effect.must be given, if possible, to all the several parts of a 
statute; no sentence, clause, or word should be rejected as 
meaningless or superfluous if it can be avoided. Canas v. 
Maryland Cas. Co., 236 Neb. 164, 459 N.W.2d 533 (1990); 
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NC+ Hybrids v. Growers Seed Assn., 219 Neb. 296, 363 
N.W.2d 362 (1985). 

While “sell” and “offer” are two separate concepts, the 
instruction, as given, apparently attempts to merge the two into 
one, and as a result, correctly defines neither. Again, Pinter v. 
Dahl, 486 U.S. 622, 108 S. Ct. 2063, 100 L. Ed. 2d (1988), is 
instructive as to the distinction between a seller and an offeror. 
Noting that the statutory terms “offer” and “sell” are 
expansive enough to encompass the entire selling process, 
including the seller/agent transaction, the Court stated: 

Determining that the activity in question falls within the 
definition of “offer” or “sell” in § 2(3), however, is only 
half of the analysis. The second clause of § 12(1), which 
provides that only a defendant “from” whom the plaintiff 
“purchased” securities may be liable, narrows the field of 
potential sellers. Several courts and commentators have 
stated that the purchase requirement necessarily restricts 
§ 12 primary liability to the owner of the security. . . . In 
effect, these authorities interpret the term “purchase” as 
complementary to only the term “sell” defined in § 2(3). 
Thus, an offeror, as defined by § 2(3), may incur § 12 
liability only if the offeror also “sells” the security to the 
plaintiff, in the sense of transferring title for value. .. . 

We do not read § 12(1) so restrictively. The purchase 
requirement clearly confines § 12 liability to those 
situations in which a sale has taken place. Thus, a 
prospective buyer has no recourse against a person who 
touts unregistered securities to him if he does not purchase 
the securities. . . . The requirement, however, does not 
exclude solicitation from the category of activities that 
may render a person liable when a sale has taken place. A 
natural reading of the statutory language would include in 
the statutory seller status at least some persons who urged 
the buyer to purchase. For example, a securities vendor’s 
agent who solicited the purchase would commonly be 
said, and would by thought by the buyer, to be among 
those “from” whom the buyer “purchased,” even though 
the agent himself did not pass title. 

(Citations omitted.) 486 U.S. at 643-44. 
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Thus, while “seller” and “offeror” are distinct concepts, 
liability may be predicated on each, and as such, each should 
have been separately and correctly defined for the jury. 

The proper method of presenting a case to a jury in its 
instructions is by a clear and concise statement by the trial court 
of the issues which find support in the evidence. Krehnke v. 
Farmers Union Co-Op. Assn., 199 Neb. 632, 260 N.W.2d 601 
(1977); Nebraska State Bank v. Dudley, 194 Neb. 1, 229 
N.W.2d 559 (1975). 

It is the duty of the trial court to instruct on the proper law of 
the case, and failure to do so constitutes prejudicial error. 
Professional Recruiters v. Oliver, 226 Neb. 16, 409 N.W.2d 304 
(1987); State v. Clayburn, 223 Neb. 333, 389 N.W.2d 314 
(1986). 

The instruction given by the trial court failed fully to instruct 
on the proper law of the case relating to the concepts of “seller” 
and “offerer,” to the detriment of the plaintiffs. 

The plaintiffs next assert that the trial court erred in failing to 
instruct the jury that the defendant could be held liable for 
fraudulently concealing material information from the 
plaintiffs. 

In count V of their third amended petition, subtitled 
“Common Law Fraud and Deceit,” the plaintiffs alleged that 
the defendant’s misrepresentations and nondisclosures were 
material, known to be untrue or recklessly made or omitted, 
and made with the intention that the plaintiffs rely upon the 
same. It was further alleged that in reliance upon the 
misrepresentations and nondisclosures, and as a direct and 
proximate consequence, the plaintiffs were damaged by being 
left with a totally depreciated investment which they were 
fraudulently induced to acquire. 

In Security Inv. Co. v. State, 231 Neb. 536, 549-50, 437 
N.W.2d 439, 448 (1989), quoting Nelson v. Cheney, 224 Neb. 
756, 401 N.W.2d 472 (1987), this court reiterated the elements 
of fraud by concealment: 

“(1) that the defendant concealed or suppressed a material 
fact; (2) that the defendant had knowledge of this material 
fact; (3) that this material fact was not within the 
reasonably diligent attention, observation, and judgment 
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of the plaintiff; (4) that the defendant suppressed or 
concealed this fact with the intention that the plaintiff be 
misled .. . (5) that the plaintiff was reasonably so misled; 
and (6) that the plaintiff suffered damage asa result.” 

The plaintiffs assert that testimony revealed that the 
defendant concealed information from them concerning his 
failure to purchase Paradox Energy Program securities. There 
is ample evidence in the record to support this assertion. 
Although the defendant denied making any affirmative 
representation to the plaintiffs that he had invested, a jury 
could have found that the defendant made such representations 
or had, at the very least, concealed the fact that he had not 
invested, based on his own admission that he told Clement, “1 
knew Greg was under the impression that I had invested.” 
Whether the nondisclosures were material, whether the 
plaintiffs’ reliance was reasonable, and whether the defendant 
had the requisite intent were questions for the jury. 

Based on this court’s citations from Restatement (Second) of 
Torts § 551 (1977) in Bank of Valley v. Mattson, 215 Neb. 596, 
339 N.W.2d 923 (1983), a case involving fraudulent 
misrepresentation, the plaintiffs submitted a proposed jury 
instruction on the law of fraudulent concealment, which stated: 

With regard to whether or not the Defendant 
fraudulently concealed any information from the 
Plaintiffs, you are instructed that under the law of the 
State of Nebraska, a party to a business transaction has a 
duty to exercise reasonable care to disclose subsequently 
acquired information that he knows will make untrue or 
misleading a previous representation that when made was 
true or believed to be so; and further has a duty to disclose 
facts basic to the transaction, if he knows that the other 
party is about toenter into the transaction under a mistake 
as to them, and that the other party, because of the 
relationship between them, the customs of the trade or 
other objective circumstances, would reasonably expect a 
disclosure of those facts. 

To establish reversible error from a court’s refusal to give a 
requested instruction, an appellant has the burden of showing 
that (1) the tendered instruction is a correct statement of the 
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law, (2) the tendered instruction is warranted by the evidence, 
and (3) the appellant was prejudiced by the court’s refusal to 
give the tendered instruction. Nichols v. Busse, 243 Neb. 811, 
503 N.W.2d 173 (1993); Jensen v. Archbishop Bergan Mercy 
Hosp., 236 Neb. 1, 459 N.W.2d 178 (1990). 

While the tendered instruction is not necessarily an incorrect 
statement of the law, neither is it wholly correct, since it does 
not encompass a complete recital of the elements of fraudulent 
concealment, which have been delineated above. However, 
whether requested to do so or not, the trial court has the duty of 
instructing the jury on issues presented by the pleadings and the 
evidence. Worth v. Schillereff, 233 Neb. 628, 447 N.W.2d 480 
(1989); Anderson v. Union Pacific RR. Co. , 229 Neb. 321, 426 
N.W.2d 518 (1988). 

Because of this duty, the trial court, on its own motion, must 
correctly instruct on the law, and this court may take 
cognizance of plain error in instructions indicative of a 
probable miscarriage of justice. Silvey & Co., Inc. v. Engel, 204 
Neb. 633, 284 N.W.2d 560 (1979); Barta v. Betzer, 190 Neb. 
752, 212 N.W.2d 352 (1973). 

Thus, while the plaintiffs’ proposed instruction was 
insufficient, the district court failed to give an instruction on 
fraudulent concealment which would have been justified by the 
pleadings and the evidence. 

The plaintiffs next assert that the defendant’s failure to 
timely respond to their requests for admissions constituted an 
admission of the subject matter of the requests and that the 
district court erred in refusing to grant the plaintiffs’ motion for 
summary judgment. 

Matters admitted pursuant to Neb. Ct. R. of Discovery 36 
(rev. 1992) are a proper basis for asummary judgment. Wibbels 
v. Unick, 229 Neb. 184, 426 N.W.2d 244 (1988). However, we 
recently reiterated in Petska v. Olson Gravel, Inc., 243 Neb. 
568, 500 N.W.2d 828 (1993), that a denial of a motion for 
summary judgment is not a final order and therefore is not 
appealable. Nevertheless, the plaintiffs also assign as error the 
district court’s failure to admit the defendant’s admissions as 
evidence and to instruct the jury accordingly. 

In regard to requests for admissions, rule 36(a) states: 
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Each matter of which an admission is requested shall be 
separately set forth by the party making the request, and 
shall be repeated by the responding party in the answer or 
objection thereto. The matter is admitted unless, within 
thirty days after service of the request, or within such 
shorter or longer time as the court may allow, the party to 
whom the request is directed serves upon the party 
requesting the admission a written answer or objection 
addressed to the matter, signed by the party or by his or her 
attorney.... 

The plaintiffs served the defendant with “Requests for 
Admissions, Interrogatories and Request for Production of 
Documents” on September 27, 1989. On October 18, 1989, the 
defendant filed in the district court for Douglas County an 
“Objection to Further Discovery and Notice of Hearing,” in 
which the defendant objected to further discovery because of a 
pending criminal prosecution on two complaints filed against 
the defendant in Valley County and stated that “he cannot 
effectively answer the discovery requests of the Plaintiffs 
without impinging upon his defense of the criminal matters.” 
The defendant further requested that discovery be continued 
until the criminal matters were resolved. A hearing on the 
defendant’s objection was scheduled for November 16, 1989. 
The docket sheet for the district court for Douglas County 
contains a notation entered on November 16, 1989, which 
states: “Motion to stay Discovery argued & taken under 
advisement. On this date after review of the brief & law, the 
Court finds said Motion is overruled.” 

The defendant’s answers were subsequently served on 
November 28, 1989, and in response to the “Requests for 
Admissions,” it was stated therein that “Defendant hereby 
objects and refuses to answer the Request for Admissions 
numbered | through 9 propounded upon him by Plaintiffs and 
hereby asserts his Fifth amendment privilege against 
self-incrimination as the basis for his objection and refusal to 
answer.” Based on the same objection, the defendant similarly 
refused to answer the plaintiffs’ interrogatories and request for 
production of documents. 

The plaintiffs argue that since the defendant did not serve 
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answers to the plaintiffs’ requests until November 28, the 
answers were not timely and thus the requests were admitted 
pursuant to rule 36(a). Accordingly, the plaintiffs assert that 
with the admission of the requests they were entitled to prevail 
on their motion for summary judgment because no issue of 
material fact existed and thus they were entitled to judgment as 
amatter of law. 

At trial before the district court for Valley County, the 
plaintiffs offered the requests and answers into evidence as 
exhibit 20 prior to calling their first witness. In response to the 
plaintiffs’ argument that the answers were not timely served, 
the court found that the objection filed on October 18 should be 
treated as an objection within 30 days under rule 36, and 
sustained the defendant’s objection to treating the answers as an 
admission and to the admission of exhibit 20. 

The action by the court in Valley County in overruling, in 
effect, the earlier ruling by the Douglas County court, was not 
prohibited under any theory of res judicata. The earlier ruling 
was preliminary in nature and the court which actually tried the 
case was free to make its own rulings on evidence. 

The effect of the Valley County court’s ruling was to extend 
the period of time in which the defendant must answer the 
requests for admissions and to sustain the defendant’s 
objection. In Arcadia State Bank v. Nelson, 222 Neb. 704, 386 
N.W.2d 451 (1986), a defendant that had not requested 
additional time to answer requests for admissions was 
nevertheless granted additional time by the district court. This 
court noted that “it is generally true that permission to either 
amend pleadings or have additional time in which to answer 
requests for admission is addressed to the sound discretion of 
the trial court, and absent an abuse of discretion will not be 
reversed,” id. at 716, 386 N.W.2d at 460, but found that in the 
specific case the district court had abused its discretion in 
granting additional time and should have sustained the 
plaintiff’s motion to have the answers deemed admitted. 

In order to understand the ruling in the case, it is necessary 
that we examine that opinion in greater detail. In holding that 
the trial court abused its discretion in granting the defendant 
additional time in which to respond for the request for 
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admissions, the court pointed out that 
Jerry Nelson already had more than 5 months to file 
answers, had failed to appear at any hearing, and had filed 
only a general denial. Furthermore, he had not asked for 
additional time to file answers to the Bank’s request for 
admission. He had displayed a complete lack of interest in 
the case, just as he did in this court. 

Id. at 717, 386 N.W.2d at 460. 

In the case presently before the court, the defendant had 
filed objections in what the trial court implicitly found to be a 
timely manner; upon the objections’ being overruled, he filed a 
specific objection on the basis of the Fifth Amendment within 
12 days. The trial court saw fit to treat the response as timely 
and as effective and sustained the objections to declaring the 
requests for admission as having been admitted. The court did 
not abuse its discretion in this regard. 

In Kramer vy. Levitt, 79 Md. App. 575, 558 A.2d 760 (1989), 
cert. denied 317 Md. 510, 564 A.2d 1182, a civil case, the 
appellant responded to the appellee’s request for admissions by 
invoking the Fifth Amendment. At trial, the appellee’s counsel 
argued that since the appellant had neither denied nor admitted 
the admissions, Md. Rule 2-424(b) (substantially the same as 
rule 36(a)) required that they should be deemed admitted and 
conclusively established. The trial court allowed the appellee’s 
counsel to read the requests for admissions to the jury, noting 
that the assertion of the privilege against self-incrimination was 
available to the appellant, affording him the protection of the 
Constitution, but that it did not protect him from the rules of 
civil procedure, which provided that where an admission is 
requested and it is neither admitted nor denied, it should be 
taken as admitted. 

On appeal, the appellant argued that the trial judge erred in 
allowing the appellee’s requests for admissions to be deemed 
admitted and read to the jury. The appellate court agreed, 
noting: 

Though by its terms applicable only in criminal 
proceedings, the Fifth Amendment privilege against 
self-incrimination has long been held to be properly 
asserted by parties or witnesses in civil proceedings. 
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McCarthy v. Arndstein, 266 U.S. 34, 40, 45 S.Ct. 16, 17, 
69 L.Ed. 158 (1924). The privilege may be invoked by 
anyone whose statements could incriminate him, either by 
directly admitting the commission of illegal acts or by 
relating information which would “furnish a link in the 
chain of evidence needed to prosecute the claimant.” 
Hoffman vy. United States, 341 U.S. 479, 486-87, 71 S.Ct. 
814, 818-19, 95 L.Ed. 1118 (1951). The privilege protects 
persons “against being forced to make incriminating 
disclosures at any stage of the proceeding if they could not 
be compelled to make such disclosures as a witness at 
trial.” National Acceptance Co. of America v. Bathalter, 
705 F.2d 924, 927 (7th Cir.1983). It therefore applies not 
only at trial, but at the discovery stage as well. See 
Lefkowitz v. Turley, 414 U.S. 70, 77, 94S.Ct. 316, 322, 38 
L.Ed.2d 274 (1973); United States v. Kordel, 397 U.S. 1, 
7,90S.Ct. 763, 766, 25 L.Ed.2d 1 (1970). 
79 Md. App. at 582-83, 558 A.2d at 764. The appellate court 
found that by invoking the Fifth Amendment, the appellant 
had complied with the directive of rule 2-424(b) that a party 
responding to a request for admissions must specify an 
objection, admit or deny the matter. Quoting Mayo v. Ford, 
184 A.2d 38 (D.C. 1962), rev’d on other grounds 191 A.2d 603 
(D.C. 1963), the court further noted that “ ‘the Fifth 
Amendment protection against compelled self-incrimination 
would be meaningless and hollow if the objective sought 
through the asking of the question could be achieved as well by 
a refusal to answer as by the answer itself.” ” 79 Md. App. at 
584-85, 558 A.2d at 765. Although the court found that the 
appellant’s refusal to respond to the requests for admissions 
could not be considered evidence of the truth of the matters 
stated therein, it considered what effect the appellant’s claim of 
the Fifth Amendment had on the subsequent litigation of the 
‘civil case. 

The Maryland court noted that in examining a prisoner’s 
refusal to testify at a prison disciplinary hearing, the U.S. 
Supreme Court, in Baxter v. Palmigiano, 425 U.S. 308, 96 S. 
Ct. 1551, 47 L. Ed. 2d 810 (1976), found that a disciplinary 
hearing is a civil action and that.“ ‘the Fifth Amendment does 


548 244 NEBRASKA REPORTS 


not forbid adverse inferences against parties to civil actions 
when they refuse to testify in response to probative evidence 
offered against them: the Amendment “does not preclude the 
inference where the privilege is claimed by a party to a civil 
cause.” ’” (Emphasis in original.) Kramer v. Levitt, 79 Md. 
App. at 585, 558 A.2d at 766, quoting Baxter v. Palmigiano, 
supra, quoting 8 John H. Wigmore, Evidence in Trials at 
Common Law § 2272(1)(e) (John T. McNaughton rev. 1961). 
The court went on to find that Baxter suggests three criteria 
which must be met in order to permit an inference to be drawn 
against a person exercising his privilege against self- 
incrimination, i.e., the action must be a civil action, the 
party seeking to draw the inference must have established a 
prima facie case, and the person must be a party and not a mere 
witness. The Maryland court concluded that it would have been 
constitutionally permissible under Baxter for the trial judge to 
have allowed the appellee to read the requests for admissions to 
the jury. The court should then have instructed the jury that the 
appellant objected to answering by relying on his constitutional 
privilege against self-incrimination and that the jury could, but 
need not, draw an adverse inference from the appellant’s 
assertion of the privilege. 

In State ex rel. Schuler v. Dunbar, 208 Neb. 69, 74-75, 302 
N.W.2d 674, 678 (1981), this court stated: “We note also that 
where a defendant in a civil case refuses to testify on the ground 
that the evidence may incriminate him, the trier of fact may 
draw an adverse inference from his refusal.” See, also, U.S. v. 
Sack, 118 FR.D. 500 (D. Neb. 1987) (it is not a deprivation of 
rights to require a litigant to choose between invoking the Fifth 
Amendment privilege in a civil case, thereby risking a loss, or 
alternatively answering the questions, thus risking criminal 
prosecution). 

The Maryland court also held: 

We adopt this reasoning and hold that when a. 
defendant in a civil action pleads his privilege against 
self-incrimination in response to discovery requests, he is 
prohibited from testifying at trial on matters pertaining to 
these requests. [Citations omitted.] He is not precluded, 
however, from producing independent witnesses to prove 
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any defenses raised if he complies with the appropriate 
discovery rules. 
79 Md. App. at 588, 558 A.2d at 767. 

Although the trial court did not abuse its discretion in failing 
to treat the requests for admissions as having been admitted, we 
hold that where a party served with requests for admissions 
refuses to respond, relying on the constitutional privilege, the 
offering party may introduce the requested admissions in 
evidence and the court must instruct the jury that it could, but 
did not have to, draw adverse inferences from the responding 
party’s refusal to answer. It was error for the trial court not to 
have done so in this instance. 

As their final assignment of error, the plaintiffs assert that 
the district court for Douglas County erred in granting the 
defendant’s motion for an order changing venue from the 
district court for Douglas County to the district court for Valley 
County. 

Neb. Rev. Stat. § 25-403.01 (Reissue 1989) provides: 

Any action, other than actions mentioned in sections 
25-401 to 25-403, may be brought (1) in the county where 
any defendant resides, (2) in the county where the cause of 
action arose, (3) in the county where the transaction or 
some part of the transaction occurred out of which the 
cause of action arose, or (4) if all defendants are 
nonresidents of this state, in any county. When an action 
has been commenced in any other county, the court in 
which the action has been commenced shall have 
jurisdiction over the action, but upon timely motion by a 
defendant, the court shall transfer the action to the proper 
court in a county in which such action might have been 
properly commenced. The court in the county to which 
the action is transferred, in its discretion, may order the 
plaintiff or the plaintiff’s attorney to pay to the defendant 
all reasonable expenses, including attorney’s fees, 
incurred by the defendant because of the improper venue 
or in proceedings to transfer the action. 

The plaintiffs claim that the defendant’s motion was not 
timely because it was filed on July 16, 1990, after the filing of 
the plaintiffs’ third amended petition and prior to trial, but 
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approximately 17 months after the filing of the plaintiffs’ first 
petition. Relying on Peitz v. Hausman, 198 Neb. 344, 252 
N.W.2d 628 (1977); Blitzkie v. State, 228 Neb. 409, 422 N.W.2d 
773 (1988); and Corn Belt Product Co. v. Mullins, 172 Neb. 
561, 110 N.W.2d 845 (1961), the plaintiffs argue that the matter 
of improper venue in a transitory action must be raised in the 
answer or earlier, or it is waived. 

Where the record does not show an abuse of discretion, a 
ruling on a motion to transfer venue will not be disturbed on 
appeal. Everlasting Golden Rule Ch. v. Dakota Title, 230 Neb. 
590, 432 N.W.2d 803 (1988); Johnsen v. Parks, 189 Neb. 712, 
204 N. W.2d 804 (1973). 

A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a 
substantial right or a just result in matters submitted for 
disposition through a judicial system. Wulff v. Wulff, 243 Neb. 
616, 500 N.W.2d 845 (1993); Pendleton v. Pendleton, 242 Neb. 
675, 496 N.W.2d 499 (1993). 

There is nothing in the record which would indicate that the 
district court’s decision was untenable or unfairly deprived the 
plaintiffs of a substantial right or a just result. Neb. Rev. Stat. 
§ 25-410 (Reissue 1989) provides that “[flor the convenience of 
the parties and witnesses or in the interest of justice, a district 
court of any county may transfer any civil action to the district 
court of any other county in this state.” According to the 
plaintiffs’ “Objection to Motion for Change of Venue,” the 
plaintiffs’ counsel and the defendant’s previous counsel had 
agreed that the case should be tried in Douglas County. 
However, this action would properly have been filed in Valley 
County, since it is the county where the defendant resided and 
where the cause of action arose. Although one of the plaintiffs 
resided elsewhere at the time of trial, the other plaintiff and two 
witnesses were residents of Valley County; two other witnesses 
were from Greeley, Colorado. Where there has been no showing 
of prejudice to the plaintiffs, the trial court did not abuse its 
discretion in granting the motion for change of venue. 


DRAIN v. BOARD OF ED. OF FRONTIER CTY. 551 
Cite as 244 Neb. 55! 


Because of the errors noted above, the judgment of the 
district court is reversed and the cause remanded for a new trial. 
REVERSED AND REMANDED FORA NEWTRIAL. 
CAPORALE, J., not participating. 


Wit, J., concurring. 

I agree with the opinion except for the portion holding that 
the person selling must be motivated by private gain in order to 
be covered by Neb. Rev. Stat. § 8-1101(10) (Reissue 1991). No 
language is present in the statute which logically requires that 
interpretation. 


ANITA DRAIN, APPELLANT, V. BOARD OF EDUCATION OF FRONTIER 
County SCHOOL District No. 46, A POLITICALSUBDIVISION OF 
THE STATE OF NEBRASKA, AND FRONTIER COUNTY SCHOOL 
District No. 46, A POLITICAL SUBDIVISION, APPELLEES. 

508 N.W.2d 255 


Filed November 19, 1993. No.S-91-420. 


1. Schools and School Districts: Teacher Contracts: Evidence: Appeal and Error. 
The standard of review in an error proceeding from an order terminating the 
contract of a tenured teacher is whether the school board acted within its 
jurisdiction and whether there is sufficient evidence as a matter of law to support 
its decision. The evidence is sufficient as a matter of !aw if the school board 
could reasonably find the facts as it did on the basis of the testimony and exhibits 
contained in the record before it. 

2. Schools and Schoot Districts: Teacher Contracts: Words and Phrases. Neb. Rev. 
Stat. § 79-12,112 (Reissue 1987) confers on school boards the power to 
terminate the employment of permanent, certificated teachers for just cause. 
Just cause is defined by Neb. Rev. Stat. § 79-12, 107(4) (Reissue 1987) to include 
neglect of duty and insubordination. 

3. Contracts. The law does not require the doing of a useless act. 

4, * Schools and School Districts: Teacher Contracts. Except insofar as controlled by 
statute, the validity of a contract of employment of a teacher in the public 
schools is governed by rules relating to contracts generally. 

5. Contracts. A contract written in clear and unambiguous language is not subject 
to construction. 

6. Contracts: Words and Phrases. Ambiguity exists in an instrument when a word, 
phrase, or provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings. 
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Petition for further review from the Nebraska Court of 
Appeals, CoNNOLLY and HANNON, Judges, and Howarp, 
District Judge, Retired, on appeal thereto from the District 
Court for Frontier County, Jack H. HENprix, Judge. 
Judgment of Court of Appeals reversed, and cause remanded 
with directions. 


Scott Norby, of McGuire & Norby, and, on brief, Rick G. 
Wade, of Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellant. 


Larry R. Baumann, of Kelley, Scritsmier & Byrne, P.C., for 
appellees. 


Hastincs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


FAHRNBRUCH, J. 

Anita Drain’s teaching contract with Frontier County School 
District No. 46 was terminated for insubordination and neglect 
of duty following a 21!/2-day absence before and after her 
mother’s death. 

The district court for Frontier County and the Nebraska 
Court of Appeals affirmed Drain’s dismissal. Drain’s petition 
for further review by this court was granted. We reverse the 
decision of the Court of Appeals and remand the cause with 
directions to remand it to the district court for further 
proceedings and entry of judgment in favor of Drain. 


FACTS 

A certified, tenured teacher, Drain had a contract with the 
Board of Education of Frontier County School District No. 46 
(Board) to teach first grade in the Maywood, Nebraska, public 
schools for the 1989-90 school year. At that time, Drain was 
beginning her 20th year of teaching in the Maywood schools. 
On Wednesday, November 15, 1989, Drain requested to be off 
work the following day to be with her seriously ill mother. 

Drain taught on Friday, November 17. She called 
superintendent Charles Denson on Sunday, November 19, to 
request additional time off because her mother’s condition had 
not improved. 
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Drain was absent the following week, which included the 
Thanksgiving holiday. On Sunday, November 26, Drain was 
unable to reach Denson by telephone, but called a friend who 
relayed the message that Drain needed additional time off 
because her mother was being transferred to another city for 
tests. 

On Thursday, November 30, Drain called Denson and 
notified him that her mother was scheduled for surgery the next 
day. Drain’s mother died unexpectedly during surgery on 
Friday, December 1. Drain’s former sister-in-law called the 
school office that same afternoon and left a message informing 
the school that Drain’s mother had died. Drain provided lesson 
plans for her substitute teacher up through this time, a total of 
about 2 weeks. 

On December 4, Drain’s brother, Dennis, advised Denson by 
telephone that Drain was taking her mother’s death hard and 
that she would not be returning to work until January 8, 1990. 
During the Board’s hearing, Denson admitted on cross- 
examination that he did not tell Dennis Drain at that time 
that Drain should contact him immediately, nor did he state that 
Drain’s remaining off work until January 8 was too long atime 
for Drain to be absent from her position. 

On Saturday, December 9, Drain’s brother-in-law, Jon 
Almquist, called the school and talked to the high school 
principal, Dennis Dolliver. Almquist testified at the hearing 
that he contacted the school because he had received an 
anonymous phone call from a Maywood resident who stated 
there were rumors that Drain’s employment was in jeopardy 
because of her leave of absence. Almquist further testified that 
when he questioned Dolliver about the rumor, Dolliver 
responded, “ ‘Oh, no, we were just having problems 
concerning what type of leave to put Anita on. We were 
concerned about establishing a precedent.’ ” Dolliver testified 
that he did not recall making that statement, but that he could 
have madeit. 

At the time of Almquist’s call to Dolliver, Drain and her 
father were en route to Omaha to fly to Arizona so they could 
spend the holidays with family members. Almquist testified 
that he asked Dolliver if he should call Drain back from Omaha 
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before her plane left and was told that it was not necessary. 
Almquist stated that he would not have let Drain go to Arizona 
had he known her employment was in jeopardy, because he 
knew Drain was dedicated to her job. 

On Monday, December 11, Dolliver informed Denson about 
the phone call from Almquist. The following day, December 12, 
Denson called Drain in Arizona and informed her that her pay 
would stop as of December 11 unless the Board received a 
physician’s report identifying what was prohibiting Drain from 
returning to work. Denson conceded that he did not advise 
Drain at that time that cancellation of her employment contract 
was an action which was being considered. 

Denson testified that he requested Drain to return to work 
immediately. Drain testified that Denson did not request a 
specific date for her return, nor did there seem to be any 
urgency in his voice. Denson received a letter from Drain on 
December 26 advising that she planned to return to work on 
January 2. 

Drain returned to work on January 3, 1990. On January 5, 
Drain provided Denson with a letter from her mother’s 
physician stating that Drain had been absent due to her 
mother’s death. Sometime later, Denson advised Drain that the 
letter did not appear to satisfy the requirements of the Board’s 
policy. 

On January 16, Denson mailed Drain a certified letter stating 
that the Board was considering cancellation of her contract for 
the following reasons: 

Insubordination - Failure to comply with school policy 
in regard to notification of the principal in advance and 
preparation of detailed lesson plans for the substitute 
according to the policy included in the faculty handbook 
page 12[.] 

Insubordination - Failure to comply with a specific 
request from the superintendent to immediately schedule 
an appointment with a qualified doctor to examine you 
and to send a report to the superintendent identifying the 
reasons you were unable to return to work and detailing 
the date when you should be expected to return. 

Neglect of Duty - Failure to return to duty within a 


DRAIN v. BOARD OF ED. OF FRONTIER CTY. 555 
Cite as 244 Neb. 551 


reasonable period of time and to prepare lesson plans for a 
substitute to cover the period of absence. 

Following a hearing on February 14, the Board canceled 
Drain’s teaching contract on all of the above grounds except 
insubordination for failing to notify the principal in advance of 
taking a leave. That finding was not, and is not, an issue on 
appeal. 

Drain’s termination was affirmed by the district court and by 
the Court of Appeals. The effect, in part, of the Court of 
Appeals’ holding is that there was insufficient evidence to find 
that Drain was insubordinate in failing to provide lesson plans 
from December 1 to 12 or in failing to submit a letter from a 
physician. Those findings by the Court of Appeals have not 
been challenged by the Board. The Court of Appeals did find, 
however, that there was sufficient evidence for the Board to 
find that (1) Drain was insubordinate for failing to prepare 
lesson plans following December 12 and (2) Drain had 
neglected her duty by taking an “unreasonable” amount of time 
for family death leave. Drain is before this court on her petition 
for further review. 


ASSIGNMENTS OF ERROR 
Drain contends that the Court of Appeals erred in holding 
that there existed sufficient competent evidence for the Board 
(1) to find Drain guilty of insubordination for failing to submit 
lesson plans and (2) to find Drain guilty of neglect of duty for 
being absent for an unreasonable period of time in violation of 
the school district’s discretionary leave policy. 


STANDARD OF REVIEW 

The standard of review in an error proceeding from an order 
terminating the contract of a tenured teacher is whether the 
school board acted within its jurisdiction and whether there is 
sufficient evidence as a matter of law to support its decision. 
See, Stephens v. Board of Ed. of Sch. Dist. No. 5,230 Neb. 38, 
429 N.W.2d 722 (1988); Nuzum v. Board of Ed. of Sch. Dist. of 
Arnold, 227 Neb. 387, 417 N.W.2d 779 (1988); Moser v. Board 
of Education, 204 Neb. 561, 283 N.W.2d 391 (1979). The 
evidence is sufficient as a matter of law if the school board 
could reasonably find the facts as it did on the basis of the 
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testimony and exhibits contained in the record before it. 
Nuzum y, Board of Ed. of Sch. Dist. of Arnold, supra. 


ANALYSIS 
Preliminarily, we note that Neb. Rev. Stat. § 79-12,112 
(Reissue 1987) confers on school boards the power to terminate 
the employment of permanent, certificated teachers for just 
cause. Just cause is defined by Neb. Rev. Stat. § 79-12, 107(4) 
(Reissue 1987) to include neglect of duty and insubordination. 
In the present case, the Board had jurisdiction to terminate a 
tenured teacher if there was just cause to do so. In the state of 
the record, the only question before this court is whether the 
record contains sufficient evidence as a matter of law to 

support the decision to terminate Drain. 


INSUBORDINATION: FAILURE TO SUBMIT LESSON PLANS 

We first turn to the issue of whether Drain’s failure to submit 
lesson plans for the substitute teacher’s use beginning December 
11, 1989, constituted insubordination. A school district policy 
entitled “Teacher Absence” provides that “[d]iscretionary 
leaves which are known in advance . . . require advance notice 
to the principal and preparation of detailed plans for the 
substitute [teacher].” (Emphasis supplied.) By contrast, the 
policy states that “[e]mergency leaves (e.g. for illness) require 
notification of the principal by 7:15 a.m. so that a substitute 
may be hired. Do not. . . fail to report for work without 
contacting your principal.” The policy makes no mention of a 
lesson plan requirement for teachers on emergency leave. 

It is undisputed that Drain submitted the lesson plans 
required by the teacher absence policy for her first 2 weeks of 
absence, or approximately until the time of her mother’s death 
on December 1. It is clear that Drain’s leave converted to 
emergency leave upon her mother’s death and that she was not 
required by the teacher absence policy to prepare lesson plans 
for that period of time. It is less than clear how long Drain’s 
absence from the classroom continued to be emergency leave, 
or whether at some point it converted back to discretionary 
leave. 

However, Drain’s leave status from that point forward is 
irrelevant for the purpose of whether Drain was required to 
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submit lesson plans to her substitute teacher. The substitute 
teacher who taught Drain’s class in her absence testified that she 
had a discussion about the lesson plans with Drain and told 
Drain that she would be more comfortable preparing the lesson 
plans herself on a day-to-day basis. The evidence before the 
Board fails to reflect that even had Drain prepared the lesson 
plans, they would have been used by the substitute teacher. 

The law does not require the doing of a useless act. See, 
Chiles, Heider & Co. v. Pawnee Meadows, 217 Neb. 315, 350 
N.W.2d 1 (1984); Fink v. Denbeck, 206 Neb. 462, 293 N.W.2d 
398 (1980); Otteman v. Interstate Fire & Cas. Co., Inc., 172 
Neb. 574, 111 N.W.2d 97 (1961). After Drain had been told by 
her substitute that the substitute preferred to prepare her own 
lesson plans, it would have been a mere formality and a useless 
act for Drain to have prepared lesson plans. Therefore, under 
the facts of this case, Drain was not required to prepare and 
submit the lesson plans, and her failure to do so was not 
insubordination. 


NEGLECT OF Duty: ABSENT FOR UNREASONABLE 
PERIOD OF TIME 

Drain also argues that the Court of Appeals erred in finding 
there was sufficient evidence that she was absent from her 
teaching position for an unreasonable amount of time or in 
finding that the time she was absent constituted neglect of duty 
or just cause for her termination. 

At Drain’s hearing before the Board, Denson testified that in 
his “professional opinion,” a “reasonable” amount of 
bereavement leave would be 5 days. The Court of Appeals 
considered Denson’s testimony to be relevant evidence on what 
constituted a reasonable amount of time for family death leave. 
The court also took judicial notice that “21 days of leave due to 
a family death is not a generally accepted practice in this 
society.” Drain v. Board of Ed. of Frontier Cty., 2 NCA 716, 
724 (1993). The court then concluded that Drain had neglected 
her duty by taking an unreasonable amount of leave time. 

The Court of Appeals incorrectly held that Denson’s 
testimony on the reasonableness of leave time was relevant, for 
reasons which we discuss below. The court then compounded 
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the error by taking judicial notice of the amount of family death 
leave which it found is generally accepted in today’s society. 

“A judicially noticed fact must be one not subject to 
reasonable dispute in that it is either (a) generally known within 
the territorial jurisdiction of the trial court or (b) capable of 
accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned.” Neb. Evid. R. 
201(2), Neb. Rev. Stat. § 27-201 (2) (Reissue 1989). The decision 
of the Court of Appeals does not reveal a source whose 
accuracy cannot reasonably be questioned regarding the subject 
matter of its judicially noticed fact. 

Moreover, because the amount of family death leave which 
Drain was entitled to take is governed by the terms of her 
teaching contract with the Board, any professional opinion of 
Denson’s or any fact judicially noticed by the Court of Appeals 
is irrelevant. 

The leave policy in effect at the time of Drain’s absence and 
termination is incorporated by reference into Drain’s teacher 
contract. The second paragraph of that contract states: “The 
Teacher hereby agrees to be governed by the policies of the 
Board of Education of the District . . . .” The leave policy had 
been negotiated by the Maywood Education Association and 
the Board during the 1988-89 school year, and had been 
accepted by the teachers. Thus, the leave policy was a policy of 
the Board as referenced in Drain’s contract. 

Except insofar as controlled by statute, the validity of a 
contract of employment of a teacher in the public schools is 
governed by rules relating to contracts generally. Greer v. 
Chelewski, 162 Neb. 450, 76 N.W.2d 438 (1956); Spence v. 
School District, 121 Neb. 64, 236 N.W. 145 (1931). A contract 
written in clear and unambiguous language is not subject to 
construction, and must be enforced according to its terms. 
Elson vy. Pool, 235 Neb. 469, 455 N.W.2d 783 (1990). 
Ambiguity exists in an instrument when a word, phrase, or 
provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings. 
Metropolitan Life Ins. Co. y. Beaty, 242 Neb. 169, 493 N.W.2d 
627 (1993). 

The leave policy is a two-page document with the heading 
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“LEAVE POLICY,” with only one subheading entitled “1. 
SICK LEAVE.” In spite of this characterization, the policy 
provides for leave for personal illness, illness or death in the 
immediate family, adoption of a child (including consultation 
and interviews with adoption agencies), childbirth, and doctor 
and dental appointments for the employee or the employee’s 
children. —~ 
The leave policy states in part: 

Employees shall be entitled to absence without loss of 
pay for personal illness or for illness or death in the 
immediate family. Sick leave shall be granted at the rate of 
10 days per year. Employees will be permitted to carry a 
maximum of 60 days of unused sick leave forward which 
will permit a maximum of 70 days of sick leave per year. 

In order that employees may assist in the event of 
extreme circumstances, serious illness, or hospitalization 
of the immediate family, the sick leave shall apply. 
Immediate family shall be interpreted to mean the father 
or mother of the teacher or spouse.... 


In order to prevent possible abuse of the sick leave 
policy, employees absent due to illness and using sick leave 
may be required upon request of the Superintendent of 
Schools to provide a physicians’s [sic] statement that they 
are unable to perform their duties at school, stating the 
nature of the illness, and the anticipated date of return to 
work, 


If an employee takes time off in excess of sick leave 
privileges, the sick leave time will be granted but without 


pay. 
(Emphasis supplied.) 

According to the plain terms of the leave policy, employees 
are entitled to carry forward 10 sick leave days per year, up to a 
maximum of 70 days of sick leave. Moreover, the policy states 
without qualification that employees are entitled to absence 
without loss of pay for death in the immediate family. 
“Immediate family” is defined in the policy to include “mother 
of the teacher.” 
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The Board and the Maywood Education Association were 
free to negotiate particular restrictions on the sick leave policy if 
they chose to do so. For example, the policy restricts to 10 days 
the amount of sick leave which may be taken by a prospective 
adoptive parent for consultation, interviews by an adoption 
agency, and home acclimation following the adoption. The 
parties could have negotiated a similar limitation on the 
number of days available to an employee upon the death of a 
family member. This was not done, nor was there any 
requirement that the number of days be “reasonable.” 

The language of the leave policy is clear and unambiguous, 
and neither the Board nor the courts are free to place a 
“reasonableness” construction upon the policy as it is written. 
See Bedrosky v. Hiner, 230 Neb. 200, 430 N. W.2d 535 (1988). It 
is undisputed that Drain had accrued 70 days of paid sick leave 
at the time of her absence and that she used only 21!/2 days of 
leave time during this entire episode. The record shows that 
Drain, or someone acting on her behalf, repeatedly advised the 
school of her forthcoming absences in compliance with the 
teacher absence policy. 

That being the case, there is no evidence whatsoever to 
support the Board’s decision to terminate Drain’s teaching 
contract for neglect of duty for being absent an unreasonable 
amount of time. Drain was merely exercising her right to take 
paid leave under the negotiated leave policy of her contract with 
the Board. The decision to terminate this tenured teacher’s 
employment contract was arbitrary and capricious at best, and 
reprehensible at worst. 

Drain is entitled to reinstatement of her teaching contract 
with backpay and benefits, subject, of course, to mitigation of 
any damages she has suffered. 


CONCLUSION 
There being insufficient evidence to support the Board’s 
decision to terminate Drain’s teaching contract for either 
insubordination or neglect of duty, we reverse the decision of 
the Court of Appeals and remand the cause to that court. The 
Court of Appeals is directed to remand the cause to the district 
court for Frontier County with instructions for further 
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proceedings and entry of a judgment for Drain not inconsistent 
with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 


HAROLD J. MIX, APPELLANT, V. CITY OF LINCOLN, A MUNICIPAL 
CORPORATION, APPELLEE. 
508 N.W.2d 549 


Filed November 19, 1993. No.S-91-772. 


1. Records: Appeal and Error. A litigant proceeding ona pro se basis is obligated to 
follow the same appellate rules and procedures applicable to counsel, including 
the requirement that the appellant point out alleged errors by reference to 
specific portions of the record. 

2. Appeal and Error. An appellate court will not consider assignments of error 
which are not discussed in the brief. 

3. Political Subdivisions Tort Claims Act: Appeal and Error. A district court’s 
factual findings in a case brought under the Political Subdivisions Tort Claims 
Act will not be set aside unless such findings are clearly incorrect. 

4. Judgments: Appeal and Error. In a bench trial of a law action, a trial court’s 
factual findings have the effect of a verdict and will not be set aside unless clearly 
erroneous. In reviewing a judgment awarded in a bench trial of a law action, an 
appellate court does not reweigh evidence, but considers the evidence in the light 
most favorable to the successful party, who is entitled to every reasonable 
inference deducible from the evidence. 

5. Negligence: Proximate Cause. A plaintiff is contributorily negligent if (1) the 
plaintiff fails to protect himself or herself from injury, (2) the plaintiff’s conduct 
concurs and cooperates with the defendant’s actionable negligence, and (3) the 
plaintiff's conduct contributes to the plaintiff’s injuries as a proximate cause. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Harold J. Mix, prose. 


William F. Austin, Lincoln City Attorney, and Joel D. 
Pedersen for appellee. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 
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LANPHIER, J. 

This action was brought under the Political Subdivisions 
Tort Claims Act, Neb. Rev. Stat. § 13-901 et seq. (Reissue 
1987), in the district court for Lancaster County. The 
plaintiff-appellant, Harold J. Mix, alleged he was injured when 
he drove his car into a hole made by the defendant-appellee, 
City of Lincoln, at an intersection in order to replace a portion 
of road. He claimed that the appellee was negligent in failing to 
properly barricade the site. After a bench trial, the district court 
found that although the appellee was negligent as alleged, the 
appellant’s contributory negligence was more than slight in 
comparison. The court, therefore, entered judgment in favor of 
the appellee. We affirm. 


BACKGROUND 

The accident occurred on August 9, 1988, at approximately 9 
p-m. The appellant was traveling eastbound on Harrison 
Street, a two-lane residential street, toward 10th Street, a 
three-lane one-way arterial. The appellant claimed that the sun 
had set and that it was dark, but that the streetlights had not yet 
come on. He stated, however, that he had his headlights on. 
Upon reaching the intersection, he stopped. He observed two 
barricades in the middle of 10th Street just to the north of his 
vehicle, and he observed numerous barricades in the middle of 
10th Street to the south of his vehicle. However, the portion of 
10th Street he intended to cross was not barricaded and 
‘appeared “normal.” 

As the appellant proceeded into the intersection, he was 
looking north. When he reached the middle lane of 10th Street, 
his car fell into the hole mentioned above and stopped abruptly 
upon reaching the opposite wall of the hole, 12 feet 8 inches 
away. The hole measured 12 feet 8 inches by 24 feet 6 inches and 
was | foot deep. Charles Craig, an employee of the appellee, 
left the site at about 4 p.m. on August 9. Prior to leaving, he 
placed two barricades on the east end of the hole facing 
Harrison Street traffic and two on the west end facing 10th 
Street traffic. However, at the time the appellant’s car fell into 
the hole, two barricades were located in the north end of the 
hole facing Harrison Street and two barricades were located 
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just outside the south end of the hole facing 10th Street traffic. 


ASSIGNMENTS OF ERROR 

As summarized, the appellant asserts that the trial court 
erred in (1) finding that he failed to keep a proper lookout, (2) 
finding that he failed to keep his vehicle under reasonable and 
safe control, (3) finding that he was contributorily negligent 
and that his contributory negligence was a proximate cause of 
his injuries, (4) finding that his negligence was more than slight 
as compared with that of the appellee, (5) entering judgment in 
favor of the appellee, (6) failing to find that the inadequate 
barricading of the excavation constituted gross negligence on 
the part of the appellee, (7) failing to find that the inadequately 
maintained safety equipment constituted gross negligence on 
the part of the appellee, and (8) not allowing the appellant to 
recover partial damages. 

The appellee takes issue with the appellant’s assignments of 
error, arguing that they are not sufficiently specific to meet the 
requirements of Neb. Rev. Stat. § 25-1919 (Cum. Supp. 1992) 
and Neb. Ct. R. of Prac. 9D(1)d (rev. 1992). 

A litigant proceeding on a pro se basis is obligated to follow 
the same appellate rules and procedures applicable to counsel, 
including the requirement that the appellant point out alleged 
errors by reference to specific portions of the record. GFH 
Financial Serv. Corp. v. Kirk, 231 Neb. 557, 437 N.W.2d 453 
(1989). Moreover, an appellate court will not consider 
assignments of error which are not discussed in the brief. 
Marple v. Sears, Roebuck & Co., ante p. 274, 505 N.W.2d 715 
(1993). 

Although most of the appellant’s assignments of error are 
not discussed in his brief, those assignments that were generally 
discussed combine to assert that the trial court’s decision, 
especially with respect to the issue of proper lookout, was not 
supported by the evidence adduced at trial. In raising this issue, 
the appellant also addresses whether the trial court properly 
assessed the degree of his contributory negligence. 


STANDARD OF REVIEW 
A district court’s factual findings in a case brought under the 
Political Subdivisions Tort Claims Act will not be set aside 
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unless such findings are clearly incorrect. Lemke v. 
Metropolitan Utilities Dist., 243 Neb. 633, 502 N.W.2d 80 
(1993). In a bench trial of a law action, a trial court’s factual 
findings have the effect of a verdict and will not be set aside 
unless clearly erroneous. In reviewing a judgment awarded in a 
bench trial of a law action, an appellate court does not reweigh 
evidence, but considers the evidence in the light most favorable 
to the successful party, who is entitled to every reasonable 
inference deducible from the evidence. Bell Abstract & Title v. 
Caro, Inc., 243 Neb. 576, 500 N.W.2d 834 (1993). See, also, 
Schuessler v. Benchmark Mktg. & Consulting, 243 Neb. 425, 
500 N.W.2d 529 (1993); FirsTier Bank v. Triplett, 242 Neb. 614, 
497 N.W.2d 339 (1993); Ohnstad v. Omaha Public Sch. Dist. 
No. 1,232 Neb. 788, 442 N.W.2d 859 (1989). 


PROPER LOOKOUT 

The appellant contends that the evidence adduced at trial 
cannot support the trial court’s finding that he failed to keep a 
proper lookout. The appellant testified that when he stopped, 
he saw the two barricades that were just north of his vehicle - 
inside the hole. He also testified that as he entered the 
intersection, he was looking north, not straight ahead. The 
appellant testified that although the sun had set and the 
streetlights had not yet come on, he had his headlights on. 
Moreover, the appellant concedes that the hole is a different 
color than the surrounding pavement. Additionally, the hole 
was 12 feet 8 inches wide, 24 feet 6 inches long, and 1 foot deep. 
When we construe this evidence in the light most favorable to 
the appellee, we cannot conclude that the trial court’s finding 
was clearly erroneous. 


CONTRIBUTORY NEGLIGENCE 

Next, the appellant contends that the trial court erred when it 
determined that his contributory negligence was more than 
slight in comparison with the appellee’s negligence. 

A plaintiff is contributorily negligent if (1) the plaintiff fails 
to protect himself or herself from injury, (2) the plaintiff’s 
conduct concurs and cooperates with the defendant’s 
actionable negligence, and (3) the plaintiff’s conduct 
contributes to the plaintiff’s injuries as a proximate cause. 
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Lemke v. Metropolitan Utilities Dist., supra. 
In pertinent part, Neb. Rev. Stat. § 25-21,185 (Reissue 1989) 
states: 
In all actions brought to recover damages for injuries to 
a person or to his property caused by the negligence. . . of 
another, the fact that the plaintiff may have been guilty of 
contributory negligence shall not bar a recovery when the 
contributory negligence of the plaintiff was slight and the 
negligence . . . of the defendant was gross in comparison 
Upon a review of the evidence, especially that evidence 
showing that the appellant failed to keep a proper lookout, we 
cannot say the trial court erred in concluding that the 
appellant’s contributory negligence was more than slight as 
compared to the appellee’s. Under our standard for review of 
the evidence, we cannot say that the appellee was grossly 
negligent. 


CONCLUSION 
The judgment of the trial court is affirmed. 
AFFIRMED. 
WHITE, J., participating on briefs. 
SHANAHAN, J., not participating. 


O. WILLIAM VONSEGGERN, APPELLEE, V. WALTER H. WILLMANET 
AL., APPELLEES, AND SABRINA MARIE WILLIAMS, APPELLANT. 
508 N.W.2d 261 


Filed November 19, 1993. No. S-91-800. 


1. Judgments: Appeal and Error. When deciding questions of law, an appellate 
court is obligated to reach conclusions independent of those reached by the trial 
court. 

2. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlfed by the Nebraska Evidence Rules, not 
judicial discretion, except in those instances under the Nebraska Evidence Rules 
when judicial discretion is a factor involved in admissibility of evidence. 
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3. Summary Judgment: Appeal and Error. In appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

4. Summary Judgment. Summary judgment is to be granted only when the 
Pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. 

5. Debtors and Creditors: Attachments: Jurisdiction. Jurisdiction over attachment 
proceedings cannot be legitimately exercised unless the attaching creditor 
pursues substantially the essential statutory requirements. 

6. Attachments: Bonds: Jurisdiction. Since under the present statutory scheme no 
attachment shall be issued without a bond, the requirement of a bond is 
jurisdictional. 

7. Attachments. An attachment issued without proper statutory authority is void 

* abinitio. 

8. Judgments: Jurisdiction: Collateral Attack. A judgment entered by a court 
which tacks subject matter jurisdiction is void. It is the longstanding rule in 
Nebraska that such a void judgment may be attacked at any time in any 
proceeding. 

9. Summary Judgment: Proof. A party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must furnish 
sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary judgment remains 
uncontroverted. After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents a judgment as a matter 
of law for the moving party. 


Appeal from the District Court for Hall County: Josepu D. 


MarRTIN, Judge. Reversed and remanded for further 
proceedings. 


Siegfried H. Brauer III, of Ross, Schroeder & Brauer, for 
appellant. 


Gwyer Grimminger, John A. Wolf, and Arend R. Baack for 
appellees O. William VonSeggern, Walter H. Willman, and 
Overland National Bank. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


LANPHIER, J. 
The instant foreclosure action was initiated by the appellee 
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O. William VonSeggern, who named as defendants all those 
parties, including the appellant, Sabrina Marie Williams, 
having a purported interest in certain real estate located in Hall 
County. Williams’ interest resulted from an order in another 
action granting her a prejudgment attachment on the parcel. 
That action, also in the district court for Hall County, was a suit 
for invasion of privacy. The prejudgment attachment was 
granted on the basis that the defendant in that action sought to 
transfer property to put it beyond Williams’ reach. The district 
court, in the course of granting VonSeggern’s motion for 
summary judgment in the instant foreclosure action, found 
that the prejudgment attachment in the other suit was invalid, 
since it was issued without a bond. The court in the case at bar 
dismissed Williams’ cross-claim to set aside the mortgages in 
question as fraudulent conveyances. It is from the order 
granting summary judgment that Williams appeals. We reverse, 
and remand for further proceedings. 


BACKGROUND 

On May 3, 1989, Williams filed a petition alleging that 
Ronald L. Willman invaded her privacy by photographing her 
through a two-way mirror when she was nude while tanning ina 
booth located in his beauty salon. VonSeggern was Ronald 
Willman’s attorney in the invasion of privacy action. 

On May 18, 1989, Williams filed an application for 
attachment, alleging that Ronald Willman was attempting to 
liquidate, transfer, or otherwise encumber his property 
holdings for the purpose of placing his financial assets beyond 
the reach of Williams. 

On May 19, 1989, Ronald Willman executed a $20,000 note 
in favor of VonSeggern and gave VonSeggern a $20,000 
mortgage to secure the note. On the same date, Ronald 
Willman also gave a $40,000 mortgage to Walter H. Willman 
and a $29,000 mortgage to Overland National Bank of Grand 
Island. 

On June 2, 1989, the court ordered the attachment lien, but 
no bond was required or paid. 

On April 30, 1991, VonSeggern initiated the present 
foreclosure action. Williams cross-claimed on the basis that the 
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mortgages were fraudulent conveyances. On June 28, 
VonSeggern moved for summary judgment against Williams, 
asserting that lier attachment lien was invalid for the reason 
that no bond was paid pursuant to Neb. Rev. Stat. § 25-1003 
(Reissue 1989). On the same date, Overland National Bank 
made a like motion. On July 1, Walter Willman also filed a 
motion for summary judgment. On August 14, the court 
granted summary judgment, finding the attachment lien 
invalid. Williams’ cross-claim was dismissed. 


ASSIGNMENTS OF ERROR 

Williams asserts that the district court erred in (1) finding 
that her attachment was invalid; (2) dismissing her cross-claim 
for fraudulent conveyance; (3) failing to receive at the summary 
judgment hearing exhibits 2 through 6, respectively: a 
statement of financial affairs for Ronald Willman, a note from 
Ronald Willman to VonSeggern, a mortgage held by 
VonSeggern, a mortgage held by Walter Willman, and a 
mortgage held by Overland National Bank; and (4) in 
overruling her motion to strike allegations in VonSeggern’s 
answer, Overland National Bank’s answer, and Walter 
Willman’s answer. 


STANDARD OF REVIEW 

When deciding questions of law, this court is obligated to 

reach conclusions independent of those reached by the trial 
court. Bell Abstract & Title v. Caro, Inc., 243 Neb. 576, 500 
N.W.2d 834 (1993). 
_ Inall proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence. 
Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 N.W.2d 828 
(1993); State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 
(1991). 

In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Ev. Luth. 
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Soc. v. Buffalo Cty. Bd. of Equal., 243 Neb. 351, 500 N.W.2d 
§20 (1993). 

Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Gould v. Orr, ante p. 163, 506 N.W.2d 349 
(1993). 


PREJUDGMENT ATTACHMENT 


NECESSITY OF BOND 

Williams argues that the trial court erred in finding her 
prejudgment attachment invalid. She asserts that the lack of a 
bond is not fatal to her attachment. 

However, this court has held that a bond is a statutory 
requirement. In Vanburg v. Mauel, 131 Neb. 685, 686-87, 269 
N.W. 626 (1936), we said: 

Except where the ground of attachment is that the 
defendant is a foreign corporation or a nonresident of the 
state, no order of attachment shall be issued until an 
undertaking is filed and approved with one or more 
sufficient sureties to the effect that plaintiff will pay 
defendant all damages resulting from a wrongful 
attachment. 

It is widely accepted that jurisdiction over attachment 
proceedings cannot be legitimately exercised unless the 
attaching creditor pursues substantially the essential statutory 
requirements. See, Ledgebrook Condominium Assn., Inc. v. 
Lusk Corporation, 172 Conn. 577, 376 A.2d 60 (1977); Fletcher 
& Son v. Gordon, 219 lowa 661, 259 N.W. 204 (1935); Jenkins 
v. First Nat. Bank et al., 73 Mont. 110, 236 P. 1085 (1925); 
Winfree v. Mann, 154 Va. 683, 153 S.E. 837 (1930). That is, the 
courts have no authority to attach property but that which has 
been granted them by statute. See, Bain & Sons v. Mitchell, 82 
Ala. 304, 2 So. 706 (1887); Stowe v. Matson, 94 Cal. App. 2d 
678, 211 P.2d 591 (1949); Ledgebrook Condominium Assn., 
Inc. v. Lusk Corporation, supra; Stalvey v. Varn Motors 
Finance Co. , 56 Ga. App. 696, 193 S.E. 627 (1937); Fletcher & 
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Son v. Gordon, supra; Killen v. American Casualty, 231 Md. 
105, 189 A.2d 103 (1963); Trinidad Asphalt Mfg. Co. v. 
Standard Oil Co., 214 Mo. App. 115, 258 S.W. 64 (1924); 
Edwards v. Stein, 94N.J. Eq. 251, 119 A. 504 (1923). Since in 
our statutory scheme no attachment shall be issued without a 
bond, the requirement of a bond is jurisdictional. See Vanburg 
v. Mauel, supra. See, also, Martin v. Schillo, 389 Ill. 607, 60 
N.E.2d 392 (1945), cert. denied 325 U.S. 880, 65S. Ct. 1572, 89 
L. Ed. 1996; Edwards v. Stein, supra. An attachment issued 
without proper statutory authority is void ab initio. Stowe v. 
Matson, supra; Lunger v. Page, 16 N.J. Misc. 529, 2 A.2d 606 
(1938). 

The trial court, therefore, properly determined that this 
attachment, issued without a bond, a statutory requirement, 
was invalid. 


PLAINTIFF’S DUTY 
Williams next contends that the lack of a bond was the trial 
court’s error and that she should not be penalized for the court’s 
error. She contends that the language of § 25-1003 establishes 
requirements for the presiding judge, but not for the plaintiff. 
Although the language of § 25-1003 is directed toward the 
presiding judge, in Insurance Co. of North America v. Maxim’s 
of Nebraska, 178 Neb. 274, 276, 132 N.W.2d 885, 887 (1965), 
we stated: 
Section 25-1003, R. R. S. 1943, after excepting foreign 
corporations and nonresidents of the state specifically 
provides that, “In all other cases, the order of attachment 
shall not be issued by the clerk . . .” until a bond has been 
filed as provided therein. We think that it was the 
legislative intent, when the statute required the plaintiff to 
comply with the provisions of the general statute on 
attachment as to necessary allegations, that it must have 
therefore also intended that it [the plaintiff] comply with 
the bond provisions of section 25-1003, R. R. S. 1943. 
These statutes are a part of a comprehensive act. This 
interpretation harmonizes the meaning of the statutes, 
gives consistency to them, and achieves the clear legislative 
purpose of consistent protection for all of the defendant’s 
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property from wrongful attachment. 
Complying with the statutory requirements, therefore, was 
Williams’ obligation. 


COLLATERAL CONTESTS 

Williams next contends that even if the attachment was 
invalid, the other parties should not have been allowed to 
contest its validity. Williams asserts that since Ronald Willman 
did not object to the lack of a bond at the attachment hearing, 
he was estopped from later raising that issue. With regard to 
VonSeggern, Overland National Bank, and Walter Willman, 
Williams argues that they lack standing to contest the validity of 
the attachment. 

Since, as established above, the lack of a bond is a 
jurisdictional defect, we are confronted with the issue of when a 
jurisdictional defect in a prejudgment attachment can be raised, 
and by whom. 

A judgment entered by a court which lacks subject matter 
jurisdiction is void. Marshall v. Marshall, 240 Neb. 322, 482 
N.W.2d 1 (1992). Also, it is the longstanding rule in Nebraska 
that such a void judgment may be attacked at any time in any 
proceeding. Jd.; Drennen v. Drennen, 229 Neb. 204, 426 
N.W.2d 252 (1988); Lammers Land & Cattle Co. v. Hans, 213 
Neb. 243, 328 N.W.2d 759 (1983). It may be impeached in any 
action, direct or collateral. Marshall v. Marshall, supra; 
Stanton v. Stanton, 146 Neb. 71, 18 N.W.2d 654 (1945); Hassett 
v. Durbin, 132 Neb. 315, 271 N.W. 867 (1937). See, also, Shade 
v. Kirk, 227 Neb. 775, 420 N. W.2d 284 (1988). That is because a 
void judgment is in reality no judgment at all. Marshall v. 
Marshall, supra. The collateral attack in this action was proper. 

The court, therefore, also properly refused to strike those 
portions of VonSeggern’s, Overland National Bank’s, and 
Walter Willman’s answers which raised the invalidity of 
Williams’ attachment. 


ADMISSIBILITY OF EXHIBITS 
Williams argues that the trial court erred in sustaining an 
objection to and in declining to receive her offered exhibits 2 
through 6, respectively: a statement of financial affairs for 
Ronald Willman filed in the U.S. Bankruptcy Court for the 
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District of Colorado, a note from Ronald Willman to 
VonSeggern, a mortgage held by VonSeggern, a mortgage held 
by Walter Willman, and a mortgage held by Overland National 
Bank. The record reveals that when exhibits 2 through 6 were 
offered, opposing counsel objected on grounds of relevance. 
The following then transpired regarding exhibits 3 through 6: 
THE COURT: Well, of course they’re in the file, the 
court would take notice of them anyway. I don’t know 
what you’re going to offer them as exhibits for. 
[Appellant’s counsel]: I just want the court to be aware 
of where they’re at and what they are. 
THE COURT: The court is already aware of them. 

Given that exhibits 3 through 6 were already contained in the 
court file as part of the pleadings, these exhibits were properly 
excluded. 

Opposing counsel repeated the objection on grounds of 
relevance to exhibit 2, Ronald Willman’s bankruptcy filing. In 
her brief, Williams concedes that exhibit 2 does not directly 
address the issues raised in the motions for summary judgment. 
Williams suggests that exhibit 2 is relevant in that it explains 
why Ronald Willman never objected to the lack of a bond. 
However, since the lack of a bond is a jurisdictional defect, 
which can be raised at any time, Ronald Willman’s failure to 
object is irrelevant. (See preceding discussion entitled 
“Collateral Contests.”) Thus, exhibit 2 was properly excluded. 


SUMMARY JUDGMENT 

Finally, Williams contends that the court erred in granting 
summary judgment on her cross-claim. She claims there were 
genuine issues of material fact yet to be addressed. 

A party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must 
furnish sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law if the evidence 
presented for summary judgment remains uncontroverted. 
After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden 
to present evidence showing an issue of material fact which 
prevents a judgment as a matter of law for the moving party. 
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Ey. Luth. Soc. v. Buffalo Cty. Bd. of Equal., 243 Neb. 351, 500 
N.W.2d 520 (1993). 

The only evidence offered by the moving parties was exhibit 
1, which contained copies of some of the pleadings from 
Williams’ underlying invasion of privacy action against Ronald 
Willman. If anything, these pleadings tend to establish that 
there are genuine issues of material fact relevant to Williams’ 
fraudulent conveyance claim. Moreover, the court took notice 
of a note from Ronald Willman to VonSeggern, a mortgage 
held by VonSeggern, a mortgage held by Walter Willman, anda 
mortgage held by Overland National Bank, all dated after 
notice of the application for attachment had been delivered and 
before the order of attachment was signed. 

The parties moving for summary judgment against the 
cross-claim that the mortgages were fraudulent conveyances 
did not furnish any evidence to demonstrate that they were 
entitled to judgment as a matter of law. They merely established 
that the prejudgment attachment was invalid. The lack of a 
prejudgment attachment, alone, is not enough to resolve all the 
issues of fact involved in Williams’ cross-claim. Even without 
the prejudgment attachment, Williams is still a creditor under 
the Uniform Fraudulent Transfer Act, Neb. Rev. Stat. § 36-701 
"et seq. (Cum. Supp. 1992). She is therefore in a position to 
claim that the conveyances that Ronald Willman made were 
fraudulent as to her. The moving parties did not carry their 
burden of establishing that they were entitled to judgment as a 
matter of law on Williams’ cross-claim. The court therefore 
erred in granting summary judgment on such cross-claim. 

We therefore reverse, and remand for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
SHANAHAN, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. WENDELL MITCHELL, 
APPELLANT. 
508 N.W.2d 552 


Filed November 19, 1993. No. S-92-624. 


1. Lesser-Included Offenses: Controlled Substances. The delivery of an imitation 
controlled substance is not a lesser-included offense of delivery of a controlled 
substance. 

2. Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on 
a lesser-included offense if (1) the elements of the lesser offense for which an 
instruction is requested are such that one cannot commit the greater offense 
without simultaneously committing the lesser offense and (2) the evidence 
produces a rational basis for acquitting the defendant of the greater offense and 
convicting the defendant of the lesser offense. 

3. Lesser-Inctuded Offenses: Controlled Substances. A controlled substance may 
be delivered without also delivering an imitation controlled substance. 


Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and HANNON and Irwin, 
Judges, on appeal thereto from the District Court for Douglas 
County, Joun D. HartiaAN, Jr., Judge. Judgment of Court of 
Appeals reversed, and cause remanded with direction. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and Moran, D.J., Retired. 


FAHRNBRUCH, J. 

In this case, we hold, as matter of law, that the delivery of an 
imitation controlled substance is not a lesser-included offense 
of delivery of crack cocaine, a controlled substance. 

Wendell Mitchell was convicted by a district court for 
Douglas County jury of unlawfully and knowingly or 
intentionally distributing, delivering, or dispensing a controlled 
substance, to wit: crack cocaine, in violation of Neb. Rev. Stat. 
§ 28-416(1)(a) (Cum. Supp. 1992), a Class II felony, carrying a 
penalty of not less than 1! nor more than 50 years’ 
imprisonment. See § 28-416(2) and Neb. Rev. Stat. §§ 28-405 
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(Cum. Supp. 1990) and 28-105 (Reissue 1989). He was 
sentenced to 18 months’ imprisonment. 

Mitchell appealed his conviction to the Nebraska Court of 
Appeals. There, he claimed that the trial court erred by (1) 
admitting into evidence a State’s exhibit containing the crack 
cocaine which the jury found Mitchell had sold to police 
officers and (2) refusing Mitchell’s request for a jury instruction 
that delivering an imitation controlled substance is a 
lesser-included offense of delivering a controlled substance. 
Delivery of an imitation controlled substance is a Class III 
misdemeanor carrying a penalty of not more than 3 months’ 
imprisonment, up to a $500 fine, or both. See Neb. Rev. Stat. 
§§ 28-445 and 28-106 (Reissue 1989). In his testimony, Mitchell 
denied selling crack cocaine. He claimed that the substance he 
sold was “gank,” that is, fake crack cocaine made of cake mix 
and water. 

The Court of Appeals held that the exhibit containing the 
crack cocaine was properly admitted into evidence. The Court 
of Appeals agreed with Mitchell that delivery of an imitation 
controlled substance is a lesser-included offense of delivery of a 
controlled substance and that the trial court’s failure to give that 
type of instruction was reversible error. The Court of Appeals 
reversed Mitchell’s conviction and remanded the cause to the 
district court for a new trial. 

The State successfully petitioned this court for further 
review, claiming that the Court of Appeals erred in determining 
that the trial court committed reversible error by not giving 
Mitchell’s requested lesser-included offense instruction. 

This court recently discussed the requirements for a trial 
court to instruct on a lesser-included offense in State v. 
Williams, 243 Neb. 959, 503 N.W.2d 561 (1993). In State v. 
Garza, 236 Neb. 202, 459 N.W.2d 739 (1990), this court 
abandoned the statutory-elements approach for determining 
what constituted a lesser-included offense and adopted the 
cognate-evidence approach. Subsequently, in Williams, the 
court returned to the statutory-elements approach, and it is 
under that approach that we decide whether Mitchell was 
entitled to a lesser-included offense instruction. 

[A] court must instruct on a lesser-included offense if (1) 
the elements of the lesser offense for which an instruction 
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is requested are such that one cannot commit the greater 
offense without simultaneously committing the lesser 
offense and (2) the evidence produces a rational basis for 
acquitting the defendant of the greater offense and 
convicting the defendant of the lesser offense. 

State v. Williams, 243 Neb. at 965, 503 N.W.2d at 566. 

According to § 28-416(1)(a), it is unlawful for any person to 
knowingly or intentionally “manufacture, distribute, deliver, 
dispense, or possess with intent to manufacture, distribute, 
deliver, or dispense a controlled substance.” To prove that 
Mitchell was in violation of § 28-416(1)(a) as charged, the State 
was required to prove that Mitchell (1) knowingly or 
intentionally (2) delivered (3) a controlled substance. 

Section 28-445, on the other hand, provides criminal 
penalties for any person who “knowingly and intentionally 
manufactures, distributes, delivers, or possesses with intent to 
distribute or deliver an imitation controlled substance.” To 
prove that Mitchell was in violation of § 28-445, the State 
would have been required to prove that Mitchell (1) knowingly 
and intentionally (2) delivered (3) an imitation controlled 
substance. 

Turning to the first step of our statutory-elements analysis, it 
is readily apparent that Mitchell could have committed the 
greater offense of delivery of a controlled substance without 
committing the lesser offense of delivery of an imitation 
controlled substance. Crack cocaine may be delivered without 
also delivering an imitation controlled substance. Therefore, 
delivery of an imitation controlled substance is not a 
lesser-included offense of delivery of a controlled substance. 
The first step in the analysis having failed, it is not necessary to 
continue to the second step of the analysis. 

Because delivery of an imitation controlled substance is not a 
lesser-included offense of delivery of a controlled substance, 
the trial court properly refused Mitchell’s proposed jury 
instruction on the lesser-included offense of delivery of an 
imitation controlled substance. We, therefore, reverse the 
judgment of the Court of Appeals and remand the cause to that 
court with direction to reinstate the judgment of the district 
court. : 

REVERSED AND REMANDED WITH DIRECTION. 
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Jury Instructions: Appeal and Error. All the jury instructions must be read 
together, and if taken as a whole, they correctly state the law, are not misleading, 
and adequately cover the issues supported by the pleadings and the evidence, 
there is no prejudicial error necessitating a reversal. 

Motions to Suppress: Appeal and Error. In determining the correctness of a trial 
court’s ruling on a motion to suppress, an appellate court will uphold the trial 
court’s factual findings unless those findings are clearly erroneous. 

Judgments: Appeal and Error. When deciding questions of law, this court is 
obligated to reach conclusions independent of those reached by the trial court. 
Constitutional Law: Right to Counsel: Self-Incrimination. There is no violation 
of a defendant’s Sixth Amendment right to counsel when the defendant makes 
incriminating statements which were not deliberately elicited by the 
government. 

Venue: Appeal and Error. A trial court’s ruling on a motion for change of venue 
will not be disturbed absent an abuse of discretion. 

: . A trial court abuses its discretion in denying a motion to change 
venue where a defendant establishes that local conditions and pretrial publicity 
make it impossible to secure a fair trial. 

Constitutional Law: Statutes: Proof. The party claiming a statute is 
unconstitutional has the burden to show and clearly demonstrate that the 
questioned statute is unconstitutional. 

Appeal and Error. Absent plain error, assignments of error not discussed in the 
briefs will not be addressed by this court. 

Rules of Evidence. Admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those instances under the 
Nebraska Evidence Rules when judicial discretion is a factor involved in 
admissibility of evidence. 

Rules of Evidence: Other Acts. Evidence of other crimes or acts may be admitted 
where the evidence is so related in time, place, and circumstances to the offense 
charged as to have substantial probative value in determining the accused’s guilt 
of the offense in question. 

Triat: Evidence: Other Acts: Appeal and Error. It is within the discretion of the 
trial court to determine admissibility of evidence of other wrongs or acts, and the 
trial court’s decision will not be reversed absent abuse of that discretion. 

Trial: Photographs. The admission of photographs of a gruesome nature rests 
largely within the discretion of the trial court, which must determine their 
relevancy and weigh their probative value against their possible prejudicial 
effect. 

Homicide: Photographs. In a homicide case, photographs of the victim, upona 
proper foundation, may be received in evidence for purposes of identification, 
to show the condition of the body, to show the nature and extent of the wounds 
or injuries, and to establish malice or intent. 
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Lesser-Included Offenses. To constitute a lesser-included offense, the elements 
of the lesser offense must be such that it is impossible to commit the greater 
without at the same time having committed the lesser. 

. In determining whether a lesser offense is indeed a lesser-included one, a 
court initially does not look to the evidence in a particular case, but, rather, as 
the name of the statutory-elements rule implies, looks only to the elements of the 
criminal offense. 

Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on 
a lesser-included offense if (1) the elements of the lesser offense for which an 
instruction is requested are such that one cannot commit the greater offense 
without simultaneously committing the lesser offense and (2) the evidence 
produces a rational basis for acquitting the defendant of the greater offense and 
convicting the defendant of the lesser offense. 

Lesser-Included Offenses: Theft: Motor Vehicles. Unauthorized use of a 
propelled vehicle is not a lesser-included offense of theft by unlawful taking or 
disposition. 

Lesser-Included Offenses: Jury Instructions. The trial court may instruct a jury, 
over a defendant’s objection, on any lesser-included offenses supported by the 
evidence and the pleadings. 

Jury Instructions: Self-Defense: Proof. Once the jury has been instructed that 
the State has the burden of proving the defendant did not act in self-defense, it is 
unnecessary to instruct the jury that the defendant does not have the burden to 
prove he did not act in self-defense. 

Verdicts: Appeal and Error. A verdict in a criminal case must be sustained if the 
evidence, viewed and construed most favorably to the State, is sufficient to 
support that verdict. 

. An appellate court will not set aside a guilty verdict in a criminal 
case where such verdict is supported by relevant evidence; only where evidence 
lacks sufficient probative force as a matter of law may an appellate court set 
aside a guilty verdict as unsupported by evidence beyond a reasonable doubt. 
Jury Misconduct: Presumptions: Proof. In a criminal case, misconduct 
involving an improper communication bet ween a nonjuror and a juror gives rise 
to a rebuttable presumption of prejudice which the State has the burden to 
overcome. : 

Motions for Mistrial. A mistrial is properly declared when an event occurs 
during the course of a trial which is of such a nature that its damaging effects 
cannot be removed by proper admonition or instruction to the jury and would 
thus result in preventing a fair trial. 

Motions for Mistrial: Appeal and Error. Whether to grant a mistrial is a matter 
within the discretion of the trial court, whose ruling regarding a mistrial will be 
upheld unless such ruling constitutes an abuse of discretion. 

Prior Convictions: Right to Counsel: Waiver: Proof: Presumptions. In a 
sentence enhancement proceeding, the State need only show that at the time of 
the prior conviction the defendant had, or waived, counsel. A final judgment of 
conviction offered for purposes of sentence enhancement is presumed to have 
been validly obtained. That is, once a final judgment of conviction has been 
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proven, that the defendant knowingly, intelligently, and understandingly waived 
his privilege against compulsory self-incrimination, his right to trial by jury, and 
his right to confront his accusers at the time he entered his guilty plea is 
presumed. 
Appeal from the District Court for Fillmore County: 
ORVILLE L. Coapy, Judge. Remanded with directions. 


Joseph H. Murray, Lance J. Johnson, and Gregory C. 
Damman for appellant. 


Don Stenberg, Attorney General, and Barry Waid for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and MorRAN, D.J., Retired. 


LANPHIER, J. : 

Defendant, Calvin J. White, was charged with killing 
Patricia Cool by firing a shotgun into her multiple times. Cool 
‘was to shelter defendant’s girl friend from him following a 
breakup. He was also charged with theft of an auto, which he 
allegedly did in an attempt to flee. Defendant was convicted, 
following a jury trial in the district court for Fillmore County, 
of second degree murder, use of a firearm to commit murder, 
and theft of an auto. Defendant asserts 14 assignments of error. 


BACKGROUND 

On December 26, 1991, defendant and his girl friend, Penny 
Ward, argued. The next day, defendant went to visit her. She 
told defendant to leave, which he did, but he later returned and 
took a gun barrel out of a closet. Penny Ward called her friend 
Patricia Cool, the victim, after he left. Penny Ward asked if she 
could spend a couple of days with Cool. Cool arranged to pick 
Penny Ward up at Wilma Ward’s house. Cool arrived in a 
pickup truck with her mother, Mona Thole. Cool went inside to 
help Penny Ward get her children ready to leave. Thole waited 
in the pickup truck. Defendant arrived, approached the pickup, 
and tried to open the driver’s side door, but it was locked. 
Defendant then went up to the house. As defendant walked 
from the truck to the house, Thole saw that he had a shotgun. 
She started to honk the horn to warn Cool and Penny Ward. 
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Hearing the horn, Cool went to the front door and started to 
open it. Apparently seeing defendant, Cool made an 
exclamation and started to shut the door. Penny Ward then 
heard a gunshot and saw Cool move back from the door. Penny 
Ward also saw defendant enter the house and fire a second shot. 
From the truck, Thole saw defendant raise the gun and shoot it 
toward the front door. Thole saw him raise the gun and fire 
again. After the second shot, Thole drove to get help from some 
police officers whose patrol cars she recalled seeing. 

After the second shot, Penny Ward stood in front of 
defendant to try to protect the others in the home: Cool; Penny 
Ward’s son Wayne; and Wilma Ward’s daughter, Candice. Cool 
-was slouched on the floor wounded when defendant fired a 
third shot. Penny Ward testified that she thought she was on top 
of Cool at this point trying to protect her by attempting to push 
the gun barrel away. Penny Ward testified that after the third 
shot, defendant swung the gun around toward her son and may 
have said something like “choose.” Penny Ward then ran over 
and tackled her son to protect him. Just after she tackled her 
son, she heard a fourth shot. Defendant left. 

Defendant took a 1992 Oldsmobile and drove to Texas. He 
then decided to return to Nebraska. When defendant was 
driving north through McPherson County, Kansas, a deputy 
sheriff spotted him. Defendant was arrested after he drove into 
a ditch while being chased by the deputy. The deputy 
transported defendant to the McPherson County jail after 
reading him his Miranda rights. 

In the McPherson County jail, defendant was placed two 
cells down from Jason Thomas, an inmate trustee. Thomas 
offered defendant a cigarette, and defendant began talking 
about the shooting. This conversation lasted only a few 
minutes. However, later, during a second conversation, 
defendant told Thomas some details of the shooting. Thomas 
left defendant to get some coffee and told the sheriff of 
McPherson County of the conversation. The sheriff told 
Thomas to write down what he remembered of the 
conversation. Thomas then spoke more with defendant and 
later wrote down what he remembered. 

As of the time of these conversations, defendant had been 
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charged only with assault in the first degree for the beating of 
Brian Moul, as discussed later in this opinion. 


ASSIGNMENTS OF ERROR 

Defendant asserts that the trial court erred when it (1) 
overruled defendant’s motion to suppress statements made to a 
jail trustee and to law enforcement officers; (2) overruled 
defendant’s motions to hire a public opinion pollster and to 
change venue; (3) overruled defendant’s motions to declare 
Neb. Rev. Stat. § 29-2006 (Reissue 1989) unconstitutional, to 
preclude discussion of punishment with the jury, and to 
preclude death qualification of the jury; (4) told the jury that 
the Nebraska Supreme Court would not reverse its decision; (5) 
overruled defendant’s motion in limine to prohibit introduction 
into evidence of an assault alleged to have occurred the day 
before the acts upon which the State based its charges; (6) 
overruled defendant’s motion in limine to prohibit the 
introduction of autopsy photographs into evidence because 
their probative value was outweighed by their prejudicial effect; 
(7) instructed the jury on the lesser-included offense of second 
degree murder after defendant requested that such an 
instruction not be given; (8) failed to instruct the jury that in the 
event it found that defendant did not have the intent necessary 
for a conviction of theft of an auto, it could find him guilty of 
the lesser-included offense of unauthorized use of a propelled 
vehicle; (9) failed to instruct the jury that an element of the 
charge of theft is proof of a finding that the property taken had 
a value in excess of $1,000; (10) overruled defendant’s request to 
instruct the jury that the State had the burden of disproving that 
defendant acted in self-defense and that defendant did not have 
the burden of proving he acted in self-defense; (11) overruled 
defendant’s motion to dismiss on grounds that the evidence was 
insufficient to support his conviction; (12) overruled 
defendant’s motion for a mistrial after a witness, Jason 
Thomas, spoke to the jury while the trial judge and counsel 
were in chambers; (13) found that defendant was a habitual 
criminal on the basis of defendant’s guilty plea to a prior felony 
conviction, which plea was not shown to have been freely and 
voluntarily entered or entered after defendant had been 
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informed of his constitutional rights; and (14) rendered 
excessive sentences. 


STANDARD OF REVIEW 

With regard to those issues concerning the propriety of jury 
instructions, we note that all the jury instructions must be read 
together, and if taken as a whole, they correctly state the law, 
are not misleading, and adequately cover the issues supported 
by the pleadings and the evidence, there is no prejudicial error 
necessitating a reversal. Kozeny v. Miller, 243 Neb. 402, 499 
N.W.2d 75 (1993). 

The abuse of discretion standard is applied to our review of 
the trial court’s ruling on the mistrial, the sentence imposed, the 
admissibility of evidence of other conduct, the admission of the 
photographs, and the ruling on the motion to change venue. 
See, State v. Clancy, 224 Neb. 492, 398 N.W.2d 710 (1987) 
(review of mistrial); State v. Ellen, 243 Neb. 522, 500 N.W.2d 
818 (1993) (review of sentence); State v. Messersmith, 238 Neb. 
924, 473 N.W.2d 83 (1991) (review of trial court’s ruling on 
evidence of other conduct); State v. Jacobs, 226 Neb. 184, 410 
N.W.2d 468 (1987) (review of trial court’s ruling on motion to 
change venue). 

In determining the correctness of a trial court’s ruling on a 
motion to suppress, an appellate court will uphold the trial 
court’s factual findings unless those findings are clearly 
erroneous. State v. Stott, 243 Neb. 967, 503 N.W.2d 822 (1993). 

All other issues addressed concern questions of law. When 
deciding questions of law, this court is obligated to reach 
conclusions independent of those reached by the trial court. 
Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 N.W.2d 828 
(1993). 


PRETRIAL MOTIONS 


MOTION TO SUPPRESS 
Defendant contends the trial court erred when it overruled 
his motion to suppress those statements he made to Jason 
Thomas, a McPherson County, Kansas, jail trustee. 
Defendant contends that the law enforcement authorities in 
McPherson County “intentionally created a situation that was 
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likely to induce [defendant] to make incriminating statements.” 
Brief for appellant at 13. He argues that Thomas, the trustee, 
was the unwitting pawn of the McPherson County law 
enforcement authorities. Defendant urges that Thomas was 
purposely allowed to hear what type of crime defendant was 
suspected of committing. Next, defendant alleges that the 
trustee was, by design, placed in the next cell. He also asserts 
that Thomas was allowed, in violation of a “jail rule,” to 
converse with him. Jd. at 11. Finally, because of the fact that 
Thomas did not serve all 60 days of his sentence, defendant 
maintains Thomas must have received a “ ‘special privilege’ ” 
for testifying. Jd. at 16. By orchestrating this scheme, 
defendant argues, the government has violated his right to 
’ counsel under the 6th and 14th Amendments to the U.S. 
Constitution. 

The U.S. Supreme Court has held that the government may 
not use an undercover agent to circumvent the Sixth 
Amendment right to counsel once a suspect has been charged 
with a crime. Maine v. Moulton, 474 U.S. 159, 1068S. Ct. 477, 
88 L. Ed. 2d 481 (1985); United States v. Henry, 447 U.S. 264, 
100 S. Ct. 2183, 65 L. Ed. 2d 115 (1980); Massiah v. United 
States, 377 U.S. 201, 84S. Ct. 1199, 12 L. Ed. 2d 246 (1964). 

Assuming without necessarily conceding defendant’s Sixth 
Amendment right to counsel had attached, there could be no 
violation if the government did not deliberately elicit 
incriminating statements. See Kuhimann vy. Wilson, 477 U.S. 
436, 106S. Ct. 2616, 91 L. Ed. 2d 364 (1986). Whether Thomas, 
the trustee, was an agent of the government is a question of 
fact. 

Defendant’s argument to the effect that the trustee was an 
agent of the government assumes incorrect facts and requires 
inferences which we are not willing to make. There was not 
sufficient evidence presented to support the argument that the 
government surreptitiously employed Thomas so as to 
deliberately elicit incriminating statements from defendant. 
The trial court was correct in its ruling on the motion to 
suppress. 
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CHANGE OF VENUE 

Defendant asserts the trial court erred by overruling his 
pretrial motions to hire a public opinion pollster and to change 
venue. He argues that pretrial publicity and community gossip 
denied him a fair and impartial trial. 

Factors to be considered in determining whether change of 
venue is required due to pretrial publicity include the nature of 
the publicity, the degree to which the publicity has circulated 
throughout the community, the degree to which the publicity 
circulated in the areato which the venue could be changed, the 
length of time between the dissemination of the publicity 
complained of and the trial, the care exercised and ease 
encountered in selection of the jury, the number of challenges 
exercised during voir dire, the severity of the offenses charged, 
and the size of the area from which the venire is drawn. State v. 
Boppre, 234 Neb. 922, 453 N. W.2d 406 (1990). 

Neb. Rev. Stat. § 29-1301 (Reissue 1989) states: “All 
criminal cases shall be tried in the county where the offense was 
committed . . . unless it shall appear to the court by affidavits 
that a fair and impartial trial cannot be had therein.” 

However, a trial court’s ruling on a motion for change of 
venue will not be disturbed absent an abuse of discretion. State 
v. Jacobs, 226 Neb. 184, 410 N.W.2d 468 (1987). A trial court 
abuses its discretion in denying a motion to change venue where 
a defendant establishes that local conditions and pretrial 
publicity make it impossible to secure a fair trial. Jd. Defendant 
contends he needed a public opinion pollster to establish such 
evidence to support his motion for change of venue. 

In State v. Boppre, supra, we considered the necessity of 
providing an indigent defendant accused of first degree murder 
a public opinion pollster at the State’s expense. In Boppre, the 
defendant presented evidence that numerous articles appeared 
in the local area newspaper reporting details concerning the 
investigation of the murders, the evidence discovered at the 
scene of the crime, the defendant’s arrest, all the pretrial 
proceedings, and the selection of the jury. He presented several 
videotaped recordings of local television news shows. The 
defendant also submitted the affidavits of 38 residents of the 
county and those of 11 area attorneys stating that because of the 
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bias, prejudice, and hostility of area residents, the defendant 
would be unable to receive a fair trial in that county. Despite this 
evidence and despite the fact that the defendant believed he 
needed a public opinion pollster to support his motion for 
change of venue, this court found that the district court did not 
abuse its discretion in denying the request. 

Although we acknowledged in Boppre that there may be 
. circumstances under which the denial of funds for a pollster by 
a district court would be an abuse of discretion, we conclude 
that under the circumstances of this case, where no evidence to 
support the motion was offered, the district court did not abuse 
its discretion. Defendant could have offered affidavits of local 
residents or other evidence in support of his motion for change 
of venue. Absent such a record, we are not in a position to 
review the judge’s ruling. 


DEATH QUALIFICATION OF THE JURY 

Prior to trial, defendant filed a motion requesting the district 
court to declare § 29-2006(3) unconstitutional. He wishes us to 
find this section violative of the 6th and 14th Amendments to 
the U.S. Constitution. 

In State v. Peery, 223 Neb. 556, 391 N.W.2d 566 (1986), we 
reaffirmed our earlier holding in State v. Rust, 223 Neb. 150, 
388 N.W.2d 483 (1986), cert. denied 481 U.S. 1042, 107 S. Ct. 
1987, 95 L. Ed. 2d 826 (1987), that § 29-2006(3) is 
constitutional with regard to the 6th and 14th Amendments. 
Since defendant fails to assert any argument that we have not 
previously addressed, and since he can point to no change in the 
law that would require us to overrule those previous decisions, 
we decline to do so. 

However, in asserting that § 29-2006(3) violates article I, 
§ 11, of the Nebraska Constitution, defendant does make a 
novel claim. For although we have held § 29-2006(3) to be 
constitutional under article I, § 6, of the Nebraska 
Constitution, we have never reviewed that statute under article 
I, § 11. See State v. Peery, supra. 

Of course, the party claiming a statute is unconstitutional 
has the burden to show and clearly demonstrate that the 
questioned statute is unconstitutional. State v. Connely, 243 
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Neb. 319, 499 N.W.2d 65 (1993). In that defendant made no 
argument in his motion, when he objected, or in his brief which 
specifically addressed article I, § 11, we find that he has failed 
to meet his burden. See Hamilton v. City of Omaha, 243 Neb. 
253, 498 N.W.2d 555 (1993) (absent plain error, assignments of 
error not discussed in the briefs will not be addressed by this 
court). Therefore, that issue will not be addressed. 


AT TRIAL 


COMMENTSOFTHE TRIAL COURT 
During jury voir dire, the trial court made the following 
remarks tothe jury: 

We have the adversary system that means that there is a 
lawyer on each side — or the lawyers on each side are to do 
anything they can to win so long as it is consistent with the 
truth and with the law. 

And that’s a part of our jury system, we believe that if 
both do everything they can to win, that twelve people 
from this community can do the best job of picking out 
what the truth is and arriving at a just verdict. 

And we have worked with that, find the juries really are 
very good at coming up with the right verdict at least, I 
don’t know how they get there, but people that work are 

. very satisfied with what jurors do. I have never said this 
before but I want you all to know the Supreme Court is 
not going to reverse your decision. 

Your decision is final in this matter. 

Now, if I give you the wrong law or I make a mistake or 
the laws make a mistake because we haven’t given you the 
right information it might be reversed, and it might come 
back. But the Supreme Court doesn’t second guess your 
finding of what the facts are, and how you apply the law to 


those facts. 
So that’s the other thing that I wanted to tell you. 
It’s a juror’s duty to follow the law .. . and make a 


decision under the law even if they disagree with the law. 
If you disagree with the law, we have the legislature, 
that kind of system, to change the law. It’s not a juror’s 
duty to change that law. 
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Defendant contends these remarks prejudiced him by giving 
the members of the jury the impression that even if they did not 
follow the law, their decision would stand. 

We have stated that trial courts are to refrain from 
commenting on the evidence or making remarks prejudicial toa 
litigant or calculated to influence the minds of the jury. State v. 
Chapman, 234 Neb. 369, 451 N.W.2d 263 (1990). However, a 
defendant must demonstrate that a trial court’s conduct, 
whether action or inaction during the proceeding against the 
defendant, prejudiced or otherwise adversely affected a 
substantial right of the defendant. Jd. 

Although we believe the district court’s statements, taken as 
a whole, are prejudicial, we believe that in the light of the 
overwhelming evidence against the defendant, the court’s error 
is a harmless one. See Chapman v. California, 386 U.S. 18, 87 
S. Ct. 824, 17 L. Ed. 2d 705 (1967). 


EVIDENCE OF OTHER MISCONDUCT 

Prior to trial, defendant moved to prohibit the State from 
introducing evidence of his assault on Brian Moul on December 
26, 1991. Evidence adduced at trial showed that while 
defendant was at Wilma Ward’s home on the evening of the 
26th, Moul stopped over. Jason Thomas testified that 
defendant had told him that when Moul arrived at Wilma 
Ward’s home, defendant did not say anything to him, but just 
started hitting him. Thomas also testified that defendant told 
him he hit Moul about five times, but that Moul “wouldn’t go 
down.” According to Thomas, defendant said he, therefore, 
picked up a brick and hit Moul in the face with it until Moul fell 
down. Thomas also testified that defendant said he was mad at 
Moul for being too friendly with defendant’s girl friend. 

When such evidence was offered at trial, defendant objected, 
but his objection was overruled. Defendant argues that 
admission of the evidence was a violation of Neb. Evid. R. 
404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1989). 

Admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence. 
Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 N.W.2d 828 
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(1993). 

Rule 404(2) is an inclusionary rule permitting the use of 
relevant other crimes, wrongs, or acts for all purposes except to 
prove the character of a person in order to show that such 
person acted in conformity with that character. State v. 
Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991). Evidence of 
other crimes or acts may be admitted where the evidence is so 
related in time, place, and circumstances to the offense charged 
as to have substantial probative value in determining the 
accused’s guilt of the offense in question. State v. Kern, 224 
Neb. 177, 397 N. W.2d 23 (1986). 

The admissibility of evidence concerning other conduct 
under the provisions of rule 404(2) must be determined upon 
the facts of each case; no exact limitation of time can be fixed as 
to when other conduct tending to prove intent to commit the 
offense charged is remote. State v. Rincker, 228 Neb. 522, 423 
N.W.2d 434 (1988). It is within the discretion of the trial court 
to determine admissibility of evidence of other wrongs or acts, 
and the trial court’s decision will not be reversed absent abuse of 
that discretion. State v. Bronson, 242 Neb. 931, 496 N. W.2d 882 
(1993). However, rule 404(2) is subject to the overriding 
protection of Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 
(Reissue 1989). State v. Clancy, 224 Neb. 492, 398 N.W.2d 710 
(1987). While proof of motive is not an element of first degree 
murder, any motive for the crime charged is certainly relevant 
to the State’s proof of the intent element. State v. Bronson, 
supra. 

The incident with Moul occurred the day before the incident 
in which the victim was killed. The State asserts that the events 
of the day before helped explain defendant’s anger at Penny 
Ward and her friends and tended to show he was jealous of her 
friends. These are factors which lent themselves to proof of 
intent and premeditation. The trial court did not abuse its 
discretion in admitting evidence of the assault on Moul. 


INTRODUCTION OF PHOTOGRAPHS 
Defendant maintains the district court erred when it 
overruled his motion in limine and objection at trial to prohibit 
the introduction of autopsy photographs into evidence. 
Defendant contends the photographs, showing the external 
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injuries of the victim, should have been excluded because their 
probative value was outweighed by their prejudicial effect. 

We addressed the issue of “gruesome” photographs in State 
v. Rowe, 210 Neb. 419, 315 N.W.2d 250 (1982). In Rowe, we 
said the admission of photographs of a gruesome nature rests 
largely within the discretion of the trial court, which must 
determine their relevancy and weigh their probative value 
against their possible prejudicial effect. We also said that in a 
homicide case, photographs of the victim, upon a proper 
foundation, may be received in evidence for purposes of 
identification, to show the condition of the body, to show the 
nature and extent of the wounds or injuries, and to establish 
malice or intent. 

Defendant offered into evidence photographs of the victim 
at the crime scene. They do not, however, show the nature and 
extent of the wounds or injuries. The autopsy photos are 
necessary to understand this information. The district court did 
not abuse its discretion in admitting the autopsy photographs 
into evidence. 


JURY INSTRUCTIONS 


LESSER-INCLUDED OFFENSES 

To constitute a lesser-included offense, the elements of the 
lesser offense must be such that it is impossible to commit the 
greater without at the same time having committed the lesser. 
State v. Williams, 243 Neb. 959, 503 N.W.2d 561 (1993). 
Accord State v. Pribil, 224 Neb. 28, 395 N.W.2d 543 (1986). In 
determining whether a lesser offense is indeed a lesser-included 
one, a court initially does not look to the evidence in a 
particular case, but, rather, as the name of the 
statutory-elements rule implies, looks only to the elements of 
the criminal offense. State v. Williams, supra. However, once it 
is determined that an offense is a lesser-included one, a court 
must examine the evidence to determine whether it justifies an 
instruction on the lesser-included offense by producing a 
rational basis for a verdict acquitting defendant of the offense 
charged and convicting him of the lesser offense. Id. 
Consequently, a court must instruct on a lesser-included offense 
if (1) the elements of the lesser offense for which an instruction 
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is requested are such that one cannot commit the greater 
offense without simultaneously committing the lesser offense 
and (2) the evidence produces a rational basis for acquitting the 
defendant of the greater offense and convicting the defendant 
of the lesser offense. Id. 

Defendant complains that the trial court failed to instruct the 
jury that in the event it found that defendant did not have the 
intent necessary for a conviction of theft of an auto, it could 
find him guilty of the lesser-included offense of unauthorized 
use of a propelled vehicle. This argument fails, however, 
because unauthorized use of a propelled vehicle is not a 
lesser-included offense of theft. 

Neb. Rev. Stat. § 28-511 (Reissue 1989), theft by unlawful 
taking or disposition, provides, in pertinent part: 

(1) A person is guilty of theft if he or she takes, or 
exercises control over, movable property of another with 
the intent to deprive him or her thereof. 

(2) A person is guilty of theft if he or she transfers 
immovable property of another or any interest therein 
with the intent to benefit himself or herself or another not 
entitled thereto. 

Neb. Rev. Stat. § 28-516 (Reissue 1989), unauthorized use of 
a propelled vehicle, provides, in pertinent part: “(1) A person 
commits the offense of unauthorized operation of a propelled 
vehicle if he intentionally exerts unauthorized control over 
another’s propelled vehicle by operating the same without the 
owner’s consent.” 

A brief examination of these statutes reveals that 
unauthorized use of a propelled vehicle is not a lesser-included 
offense of theft by unlawful taking or disposition. To be guilty 
of violating § 28-516, one must operate a propelled vehicle. The 
operation of a propelled vehicle is not necessary for a violation 
of § 28-511. One can violate § 28-511 merely by exercising 
control over another’s property. See State v. Baker, 231 Neb. 
144, 435 N.W.2d 202 (1989) (unauthorized use of a propelled 
vehicle held not to be a lesser-included offense of theft by 
receiving stolen property because theft by receiving stolen 
property would not require the operation of a propelled 
vehicle). 
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Defendant also claims the district court erred when it 
instructed the jury on the lesser-included offense of second 
degree murder after defendant requested that such an 
instruction not be given. He argues that a defendant wishing to 
take the risk of an “all or nothing” verdict should be allowed to. 

However, it is the duty of the trial court to instruct the jury as 
to the law applicable to the case. Neither the defense nor the 
prosecution has the option of precluding the court from 
carrying out this duty in hopes of forcing an “all or nothing” 
verdict. State v. Pribil, 224 Neb. 28, 395 N.W.2d 543 (1986). 
The trial court may instruct a jury, over a defendant’s 
objection, on any lesser-included offenses supported by the 
evidence and the pleadings. /d. We decline to create an 
exception for those cases in which no more serious crime could 
be charged. 


INSTRUCTION ON THEFT 

Defendant argues that the district court erred when it failed 
to instruct the jury that an element of the charge of theft is 
proof that the property taken had a value in excess of $1,000. 
No cases are cited in support of this position. 

In State v. Garza, 241 Neb. 256, 487 N.W.2d 551 (1992), we 
explicitly held that value is not an element of theft. However, we 
also held in Garza that the State must prove, beyond a 
reasonable doubt, the value of the property which is the subject 
of the theft charge. In the case at bar, the district court 
instructed the jury that “the State must prove beyond a 
reasonable doubt . . . [t]he market value of such automobile.” 
The verdict form returned by the jury reveals that the jury 
determined the automobile in question had a market value of 
$24,052. Thus, defendant’s claim is without merit. 


INSTRUCTION ON SELF-DEFENSE 

Defendant complains the trial court erred when it overruled 
his request to instruct the jury that the State had the burden of 
disproving defendant acted in self-defense and that defendant 
did not have the burden of proving he acted in self-defense. 
This complaint is also without merit. The district court 
instructed the jury that it was the State’s burden to prove 
defendant did not act in self-defense. We do not believe that, 
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after telling the jury the State has the burden of proving the 
defendant did not act in self-defense, it is necessary to tell the 
jury it is not the defendant’s burden. The instructions given 
correctly state the law. 


POSTTRIAL 


SUFFICIENCY OF THE EVIDENCE 

Defendant maintains the district court erred when it 
overruled defendant’s motion to dismiss on grounds that the 
evidence was insufficient to support his conviction. 

In determining whether evidence is sufficient to sustain a 
conviction in a jury trial, an appellate court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
evaluate explanations, or reweigh the evidence presented to the 
jury, which are within a jury’s province for disposition. A 
verdict in a criminal case must be sustained if the evidence, 
viewed and construed most favorably to the State, is sufficient 
to support that verdict. Moreover, on such a claim, an appellate 
court will not set aside a guilty verdict in a criminal case where 
such verdict is supported by relevant evidence. Only where 
evidence lacks sufficient probative force as a matter of law may 
an appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. State v. Connely, 243 
Neb. 319, 499 N. W.2d 65 (1993). 

The evidence, when viewed in a light most favorable to the 
State, establishes that on December 27, 1991, defendant, while 
not acting in self-defense, intentionally killed Patricia Cool. It 
also establishes that he proximately caused the death of Cool by 
using a firearm. The evidence further establishes that 
defendant took and exercised control over a movable 1992 
Oldsmobile, which was owned by Ray and Helen Holroyd, with 
the intent to deprive them of that automobile and that the 
automobile had a market value of $24,052. The evidence 
presented at trial was sufficient to convict defendant, consistent 
with the jury’s verdict. 


MOTION FOR MISTRIAL 
Finally, defendant asserts that the district court erred when it 
overruled his motion for a mistrial after a witness, Jason 
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Thomas, spoke to the jury while the trial judge and counsel 
were in chambers. The record reveals that Thomas said 
something to the effect of “I’m so nervous.” Apparently, some 
of the jurors acknowledged the comment and uttered a laugh. 
The trial court then instructed the jury that Thomas’ statement 
was not evidence and that the jury should disregard it. 

In a criminal case, misconduct involving an improper 
communication between a nonjuror and a juror gives rise toa 
rebuttable presumption of prejudice which the State has the 
burden to overcome. State v. McDonald, 230 Neb. 85, 430 
N.W.2d 282 (1988). 

A mistrial is properly declared when an event occurs during 
the course of a trial which is of such a nature that its damaging 
effects cannot be removed by proper admonition or instruction 
to the jury and would thus result in preventing a fair trial. 
Whether to grant a mistrial is a matter within the discretion of 
the trial court, whose ruling regarding a mistrial will be upheld 
unless such ruling constitutes an abuse of discretion. State v. 
Clancy, 224 Neb. 492, 398 N.W.2d 710 (1987). 

Given the nature of the comment and the fact that the jury 
was admonished to disregard it, we cannot say the trial court 
abused its discretion in overruling the motion for mistrial. 


HABITUAL CRIMINAL 

Defendant next complains that the trial court erred when it 
found that he was a habitual criminal on the basis of his guilty 
plea to a prior felony conviction. He claims it was not shown to 
have been freely and voluntarily entered after he was informed 
of his constitutional rights. 

We have held that in an enhancement proceeding, the State 
need only show that at the time of the prior conviction the 
defendant had, or waived, counsel. State v. Johns, 233 Neb. 
477, 445 N.W.2d 914 (1989). 

Defendant argues that Boykin v. Alabama, 395 U.S. 238, 89 
S. Ct. 1709, 23 L. Ed. 2d 274 (1969), requires that the State, in 
an enhancement proceeding, show that the defendant 
knowingly, intelligently, and understandingly waived his 
privilege against compulsory self-incrimination, right to trial by 
jury, and right to confront his accusers at the time he entered his 
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guilty plea. In Parke v. Raley, USS. , 1138S. Ct. 517, 
121 L. Ed. 2d 391 (1992), the Court held that Boykin does not 
require the State to prove those things in an enhancement 
proceeding. The Court stated: 
Boykin involved direct review of a conviction allegedly 
based upon an uninformed guilty plea. Respondent, 
however, never appealed his earlier convictions. They 
became final years ago, and he now seeks to revisit the 
question of their validity in a separate recidivism 
proceeding. To import Boykin’s presumption of invalidity 
into this very different context would, in our view, 
improperly ignore another presumption deeply rooted in 
our jurisprudence: the “presumption of regularity” that 
attaches to final judgments, even when the question is 
waiver of constitutional rights. 
Parke v. Raley, 113 S. Ct. at 523. We reaffirm our holding in 
State v. Johns, supra. The State did show that defendant had, 
or waived, counsel. Defendant’s argument is without merit. 


EXCESSIVE SENTENCES 

Defendant was sentenced to life imprisonment for the second 
degree murder conviction. His sentence for use of a firearm to 
commit a felony was IO years. He was sentenced to ! year in 
prison for theft of an auto. His sentences for use of a firearm to 
commit a felony and theft of an auto are to run consecutively, 
but concurrently with his sentence for second degree murder. 
The habitual criminal conviction merged with the second 
degree murder conviction. 

In reviewing these sentences, we note plain error. The trial 
court determined that the 10-year sentence for use of a firearm 
to commit a felony was to run concurrently with the life 
sentence for second degree murder. However, we have held 
Neb. Rev. Stat. § 28-1205(3) (Reissue 1989) mandates that any 
sentence for use of a firearm to commit a felony run 
consecutively to any sentence imposed for the predicate felony. 
State v. Trevino, 230 Neb. 494, 432 N.W.2d 503 (1988). See, 
also, State v. Egger, 234 Neb. 175, 449 N.W.2d 558 (1989). 


CONCLUSION 
After consideration of defendant’s 14 assignments of error, 
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we find only the error in the sentencing. We therefore remand 
this cause solely for resentencing pursuant to § 28-1205(3). 


REMANDED WITH DIRECTIONS. 


IN RE APPLICATION OF JOHN ANDREW MAJOREK FOR ADMISSION 


10. 


TO THE NEBRASKA STATE BARON EXAMINATION. 
$08 N.W.2d 275 


Filed November 24, 1993. No. S-34-930003. 


Rules of the Supreme Court: Attorneys at Law. Neb. Ct. R. for Adm. of Attys. 2 
(rev. 1992) requires an applicant for admission to the Nebraska State Bar to 
show, among other things, that the applicant is of good moral character. 

. The primary purposes of character and fitness screening before 
admission to the Nebraska State Bar are to assure the protection of the public 
andto saleguard the justice system. 

. The public interest requires that the public be secure in its 
expectation that those who are admitted to the Nebraska State Bar are worthy of 
the trust and confidence clients may reasonably place in them. 

Attorneys at Law. An attorney should be one whose record of conduct justifies 
the trust of clients, adversaries, courts, and others with respect to the 
professional duties owed to them. 

Rules of the Supreme Court: Attorneys at Law. A record manifesting a 
significant deficiency in the honesty, trustworthiness, diligence, or reliability of 
an applicant for admission to the Nebraska State Bar may constitute a basis for 
denial. 


. The Nebraska Supreme Court, and only the Nebraska Supreme 
Court, is invested with the power to admit persons to the practice of law and to 
fix qualifications for admission to the Nebraska State Bar. 

. The Nebraska Supreme Court has the responsibility to adopt 
and implement systems designed to protect the public and safeguard the justice 
system by assuring that those admitted to the Nebraska State Bar are of such 
character and fitness as to be worthy of the trust and confidence such admission 
implies. 


. False, misleading, or evasive answers to Nebraska State Bar 
application questions may be grounds for a finding of lack of requisite character 
and fitness. 


. The ultimate test of present mora! character, applicable to 
original admissions to the Nebraska State Bar, is whether, viewing the applicant’s 
character in the period subsequent to the applicant’s misconduct, the applicant 
has been so convincingly rehabilitated that it is proper that the applicant become 
amember of a profession which must stand free from all suspicion. 

Rules of the Supreme Court: Attorneys at Law: Proof. Payment of a fine or 
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service of a sentence imposed, and not committing further crimes, standing 
alone, do not prove rehabilitation. 

: : . Merely showing that an individual is now living as and 
doing those things the individual should have done throughout life, although 
necessary to prove rehabilitation, does not prove that the individual has taken a 
useful and constructive place in society. 


Original action. Recommendation sustained. 
Patrick W. Healey for applicant. 


James J. DeMars, of DeMars, Gordon, Olson, Recknor & 
Shively, for Nebraska State Bar Commission. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


PER CuRIAM. 

The applicant, John Andrew Majorek, born September 28, 
1959, challenges the recommendation of the Nebraska State 
Bar Commission to this court that he not be permitted to take 
the bar examination because of his failure to establish that he 
presently possesses the proper character and fitness to practice 
law. We accept the commission’s recommendation and thus rule 
that the applicant be, and hereby is, denied permission to take 
the bar examination until such time as this court may determine 
otherwise on further application filed directly in this court in 
this proceeding. 

Neb. Ct. R. for Adm. of Attys. 2 (rev. 1992) requires an 
applicant for admission to the bar to show, among other things, 
that the applicant is of “good moral character.” Appendix A to 
said rules provides, in relevant part: 

PURPOSE. The primary purposes of character and 
fitness screening before admission to the bar of Nebraska 
are to assure the protection of the public and to safeguard 
the justice system. The attorney licensing process is 
incomplete if only testing for minimal competence is 
undertaken. The public is adequately protected only by a 
system that evaluates character and fitness as those 
elements relate to the practice of law. The public interest 
requires that the public be secure in its expectation that 
those who are admitted to the bar are worthy of the trust 
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and confidence clients may reasonably place in their 
attorneys. 


STANDARD OF CHARACTER AND FITNESS. An 
attorney should be one whose record of conduct justifies 
the trust of clients, adversaries, courts, and others with 
respect to the professional duties owed to them. A record 
manifesting a significant deficiency in the honesty, 
trustworthiness, diligence, or reliability of an applicant 
may constitute a basis for denial of admission. 

RELEVANT CONDUCT. The revelation or discovery 
of any of the following should be treated as cause for 
further inquiry before the bar commission decides 
whether the applicant possesses the character and fitness 
to practice law: 

1. misconduct in employment; 

2. acts involving dishonesty, fraud, deceit, or 
misrepresentation; 

3. abuse of legal process, including the filing of 
vexatious lawsuits; 

4. neglect of financial responsibilities; 

5. neglect of professional obligations; 

6. violation of an order of a court, including child 
support orders; 

7. evidence of mental or emotional instability; 

8. evidence of drug or alcohol dependence or abuse; 

9. denial of admission to the bar in another jurisdiction 
on character and fitness grounds; 

10. disciplinary action by a lawyer disciplinary agency 
or other professional disciplinary agency of any 
jurisdiction. 

USE OF INFORMATION. The bar commission will 
determine whether the present character and fitness of an 
applicant qualify the applicant for admission. In making 
this determination through the processes described above, 
the following factors should be considered in assigning 
weight and significance to prior conduct: 

1. the applicant’s age at the time of the conduct; 

2. the recency of the conduct; 
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3. the reliability of the information concerning the 
conduct; 

4. the seriousness of the conduct; 

5. the factors underlying the conduct; 

6. the cumulative effect of the conduct or information; 

7. the evidence of rehabilitation; 

8. the applicant’s positive social contributions since the 
conduct; . : ; 

9. the applicant’s candor in the admissions process; 

10. the materiality of any omissions or misrep- 
resentations. 

In responding to an inquiry on the bar application form as to 
whether he had been disciplined by a school, college, or 
university, the applicant revealed that he had been disciplined in 
1991 for making personal use of student funds while attending 
law school. In response to another question, the applicant 
disclosed that on April 27, 1992, he had been charged with 
speeding while his operator’s license was suspended and with 
providing false information to an officer. 

In investigating the applicant, the commission discovered 
two matters the applicant had not made known, namely, that he 
had encountered the criminal justice system in May 1982 for 
writing a bad check and that on June 25, 1991, he had been 
charged with taking merchandise without making payment. 

The first of the aforedescribed misdeeds occurred on March 
20, 1991, apparently during the applicant’s second year of law 
school when, as treasurer of the student chapter of a lawyers’ 
association, he wrote a check to himself in the amount of either 
$300 or $350 on the chapter's account. Within approximately a 
week, the applicant repaid the amount he had taken by mailing 
a deposit of his own funds to the chapter account. At about the 
same time, without having been confronted by anyone, the 
applicant notified the chapter president of his actions. 

The applicant explained that in December 1990, his father 
suffered a paralyzing stroke while visiting in Washington, D.C. 
His father remained hospitalized and underwent speech and 
physical therapy until sometime in April 1992. At this time, the 
applicant lived and attended law school in Lincoln, worked as a 
law clerk for an Omaha law firm, and took responsibility for 
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managing his parents’ household in Omaha until they returned. 
In addition, he served as president of a student organization 
and was active in political campaigns. 

While all this was occurring, the transmission in the 
applicant’s automobile “went out.” Being between paychecks, 
he tried to contact several friends to borrow the money to repair 
the vehicle, as he felt that because of his parents’ situation he 
could not borrow from them. After twice unsuccessfully trying 
to call the chapter president for help, he came to feel that he was 
between a rock and a hard place, or in a Catch-22 situation, 
stating: “If I did not repair my car, I could not work, and could 
not get to classes. If I did not work, I could not earn money to 
repair my car.” 9 

When the applicant was questioned by a commission 
member, the following exchange occurred: 

[Commissioner]: Do you feel that what you have told us 
about this situation excuses your action? 

[Applicant]: Oh, no. There is never an excuse for that 
action. I think there are mitigating factors that perhaps 
should enlighten on why I acted the way I did. No, I never 
expect to be excused for the wrongs that I have done. 

[Commissioner]: Your continued use of the word 
“borrowing” gives me great concern because what you did 
was not borrow funds. You were embezzling funds. 

[Applicant]: I realize that the act is an act of 
embezzlement, sir, and I do accept — I think as I said 
earlier, that I used that word to explain the state of my 
mind I was at that time. Yes, | took the money, it was 
wrong and I can never — I never expect to be totally 
resolved in my whole life for it. 1 mean it’s something I 
have to live with forever. 

As to the second revealed transgression, the applicant 
explained that his operator’s license had been suspended 
because he had accumulated an excessive number of points and 
was thus “trying to refrain from driving.” He commuted to law 
school from Omaha with other students, and at times he stayed 
with a friend in Lincoln. On the day in question, he had 
forgotten class notes which he needed to study for a final 
examination in Lincoln, and was driving back to Omaha to get 
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them when he was stopped for speeding. He panicked and gave 
his twin brother’s name and address to the officer. After 5 to 10 
minutes, he concluded he could not do that and identified 
himself correctly. He pled guilty to giving false information to 
an officer and to driving without an operator’s license on his 
person. 

The applicant claims to have no recollection of the bad check 
charge discovered by the commission but, having reviewed the 
court files, is satisfied that he did indeed write the check in 
question. The court records show that the check had been 
issued to a department store in the amount of $36.40 and that 
the charge was subsequently dismissed at the applicant’s cost. 
He further admits that on a couple of occasions, he has written 
checks that have been returned for insufficient funds, adding 
that he has made them good. 

Finally, the applicant explains that he did not mention the 

second act of misconduct the commission discovered simply 
because it had slipped his mind. On the day of his arrest, he had 
gone to a grocery store to pick up two packs of cigarettes and a 
newspaper, paying for the goods at a courtesy counter. The 
clerk apparently charged him for only one pack of cigarettes 
and the newspaper. The applicant gave no thought to the 
amount he was charged and did not realize he had not been 
charged for the second pack. He proceeded into the restaurant 
portion of the establishment and had breakfast. When he left 
more than an hour later, he was stopped at the door and accused 
of taking the second pack of cigarettes. 
_ Although he continues to maintain that he did not intend to 
take the merchandise without paying, he decided to enter the 
pretrial diversion program. He successfully completed the 
program by payment of restitution and costs and by 
performing 30 hours of community service. 

The applicant acknowledges that it was improper for him not 
to disclose the merchandise event, although he does not believe 
actual charges were ever filed because of his entrance into the 
diversion program. However, the relevant application question 
is very broad, reading: 

Have you, either as an adult or as a juvenile, been 
arrested, taken into custody, or accused formally or 
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informally of the violation of any law? Yes___ No ; 
You must disclose each instance even though charges may 
not have been formally brought against you or they were 
dismissed or you were acquitted or adjudication was 
withheld or a conviction was reversed, set aside or vacated 
or the record sealed or expunged. 

In extenuation, the applicant told the commission: 

I’m not asking you to bury your head in the sand or look 
the other way with the transgressions I had in the past or 
with my omission because they’re all serious and you’re 
justified in raising the questions about them. . . . I would 
never intentionally hide something from this Commission 
because . . . I knew that I would come under scrutiny 
because I know the things that — the two very serious 
things that were reported were quite serious and you 
would take a look at them. 

As {my employer] testified, I worked very long hours, 
plus I had, during the preparation time for the bar 
application, I was also staying on with the Clinic. I was 
also going through the Bar Review portion that started at 
the end of May, beginning of June. In sum, I allowed 
myself to be overloaded and made the mistake of waiting 
to the last moment and I made a mistake in not requesting 
a police report on myself. If I would had [sic}) done that, 
everything would have been clear and I would have had 
the paper in front of me to do it. I made the mistake of 
waiting to the last moment to do it, and that’s not right in 
anything in life, especially in the practice of law. There are 
timetables that need to be done, schedules you got to stick 
with, otherwise you can’t adequately represent your 
clients and I know that and I’ve taken steps to manage my 
time, manage my life better. 

A Lincoln attorney, who has employed the applicant as a law 
clerk since May 1991, testified that he was not aware of the four 
incidents at the time they occurred or prior to hiring the 
applicant, but became aware of those matters in June or July 
1992. The attorney stated that the applicant had certainly 
changed in the 2-year period he has known him, becoming more 
contemplative; the attorney had no reservations about the 
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applicant’s candor or trustworthiness and considered him to be 
fully honest in all respects. The attorney also described the 
applicant as being quite diligent and competent as compared to 
numerous others entering the practice of law whom he has 
known and with whom he has associated. 

A second attorney for whom the applicant had also worked 
had been made aware of the four incidents and, 
notwithstanding that knowledge, had no question about the 
applicant’s integrity or moral character. This second attorney, 
too, had noticed a change in the applicant; in her eyes he had 
matured and felt contrition for his past conduct. She believed 
the applicant had proven himself able to survive pressures 
without resorting to inappropriate responses as he had 
previously. 

The applicant testified before the commission that in his 
mind, the turning point had occurred when he provided false 
information to the police, realized his mistake, and belatedly 
corrected it. 

After the commission’s recommendation, and with the 
second attorney’s encouragement, the applicant sought 
professional counseling. His counselor submitted an affidavit 
declaring that she had counseled the applicant 12 times between 
October 10, 1992, and April 19, 1993. According to the 
counselor, during the sessions, the applicant looked at the 
self-destructive and self-defeating behaviors to which he 
appeared to have succumbed when under stress or feeling low 
self-esteem or low self-worth. It was the counselor’s impression 
that the applicant may have acted inappropriately at the time of 
his father’s stroke because of the applicant’s intense need to 
succeed and gain his father’s approval. In the counselor’s view, 
the applicant has matured since October 1992. 

Both a college professor and a professor at the law school the 
applicant attended recommended that the applicant be 
admitted, notwithstanding their knowledge of his past 
indiscretions. Indeed, the dean of the law school, with full 
knowledge of the misappropriation of funds, certified the 
applicant as fit to practice under supervision as a law school 
senior, pursuant to Neb. Ct. Misc. R., Rule of Legal Prac. by 
Approved Sr. Law Students (rev. 1992). A former U.S. 
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Representative for whom the applicant had handled campaign 
funds and other campaign responsibilities and in whose 
congressional office the applicant later worked highly 
recommended the applicant, as did a county commissioner on 
whose campaign the applicant had also worked. 

A number of the applicant’s other friends and business and 
political associates filed affidavits with the commission 
attesting to their perception of the applicant’s good character. 

The legal reality is, however, that this court, and only this 
court, is invested with the power to admit persons to the 
practice of law and to fix qualifications for admission to the 
bar. Neb. Const. art. II, § 1, and art. V, §§ 1 and 25; State, ex 
rel. Ralston, v. Turner, 141 Neb. 556, 4 N.W.2d 302 (1942); 
State, ex rel. Wright, v. Hinckle, 137 Neb. 735, 291 N.W. 68 
(1940). Thus, this court has the responsibility to adopt and 
implement systems designed to protect the public and safeguard 
the justice system by assuring that those admitted to the bar are 
of such character and fitness as to be worthy of the trust and 
confidence such admission implies. See State v. Fisher, 103 
Neb. 736, 174 N.W. 320 (1919) (license to practice law granted 
on implied understanding licensee shall demean self in proper 
manner and abstain from practices which bring discredit upon 
licensee, profession, and court). 

The applicant was 31 years old when he misappropriated his 
fellow students’ funds and had spent considerable time 
studying law—the misappropriation was hardly the act of a 
naive and callow youth. While the applicant found himself in a 
difficult financial situation, the circumstance provides no 
excuse for his conduct. 

We routinely disbar attorneys who cannot distinguish 
between their money and that of their clients. State ex rel. 
NSBA v. Veith, 238 Neb. 239, 470 N.W.2d 549 (1991); State ex 
rel. NSBA v. Statmore, 218 Neb. 138, 352 N.W.2d 875 (1984); 
State ex rel. Nebraska State Bar Assn. v. Ledwith, 197 Neb. 
572, 250 N.W.2d 230 (1977). We also hold that a lawyer’s 
restitution of funds wrongfully converted after his or her being 
faced with legal accountability does not exonerate professional 
misconduct. State ex rel. NSBA v. Statmore, supra; State ex rel. 
Nebraska State Bar Assn. v. Ledwith, supra. 
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A brief year after misappropriating funds and shortly before 
graduating from law school, the applicant’s first impulse, when 
faced with the fact that he was caught driving at a time when the 
law says he should not have been, was to take the easy way out 
and identify himself as someone else. 

The fact that the applicant could forget encountering the 
criminal justice system for writing an insufficient-funds check 
even as long as 10 years earlier, when he was 22 years old, is, in 
and of itself, bothersome. Does the lapse of memory indicate 
that he did not consider the matter serious? Does it indicate that 
he represses unpleasant experiences and thus does not learn 
from them? Does the latter hypothesis explain why he has 
written other insufficient-funds checks? Whatever the 
explanation, the applicant’s self-confessed forgetfulness about 
so serious a matter does not inspire confidence in his fitness to 
practice law. 

While we can understand that the applicant may well have 
been unaware that he had not been charged for, and thus had 
not paid for, the second pack of cigarettes, his explanation that 
he forgot to disclose the event because he was in a hurry when 
completing his application for admission to the bar is neither 
credible nor exculpatory. He either failed in his obligation to 
accurately complete the application or deliberately tried to 
conceal the charge against him. Neither is comforting. 

In this regard, we agree with the courts which hold that false, 
misleading, or evasive answers to bar application questions may 
be grounds for a finding of lack of requisite character and 
fitness. In re Beasley, 243 Ga. 134, 252 S.E.2d 615 (1979). 
Accord, Layon v. North Dakota State Bar Bd., 458 N.W.2d 501 
(N.D. 1990); In re Johnson, 259 Ga. 509, 384 S.E.2d 668 
(1989); In re Green, 464 A.2d 881 (Del. 1983); In re Fitzpatrick, 
247 Ga. 55, 273 S.E.2d 618 (1981); In re Ascher, 81 Hl. 2d'485, 
411 N.E.2d 1 (1980), cert. denied 450 U.S. 919, 101S. Ct. 1365, 
67 L. Ed. 2d 345 (1981); Application of Walker, 112 Ariz. 134, 
539 P.2d 891 (1975), cert. denied 424 U.S. 956, 96 S. Ct. 1433, 
47 L. Ed. 2d 363 (1976); In re Bowen, 84 Nev. 681, 447 P.2d 658 
(1969). 

The applicant’s claim that, whatever may be said about his 
past conduct, he has rehabilitated himself is not persuasive. 
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While he claims that the turning point came when he 
immediately corrected the false information he gave to the 
police, the fact remains that he was less than candid when he 
later completed his application for admission to the bar. 

One of the better statements of the nearly universal position 
on character and rehabilitation is found in In re Application of 
Allan S. ,282 Md. 683, 690, 387 A.2d 271, 275 (1978): 

Although a prior conviction is not conclusive of a lack of 
present good moral character, particularly where the 
offense occurred a number of years previous to the 
applicant’s request for admission, it adds to his burden of 
establishing present good character by requiring 
convincing proof of his full and complete rehabilitation. 
[Citations omitted.] Thus, a prior conviction must be 
taken into account in the overall measurement of 
character and considered in connection with other 
evidence of subsequent rehabilitation and present moral 
character. [Citations omitted.] It is not without 
significance in this regard, as bearing upon moral fitness, 
that an applicant.for admission to the bar refuses to admit 
his criminal conduct. [Citation omitted.] 

The ultimate test of present moral character, applicable 
to original admissions to the Bar, is whether, viewing the 
applicant’s character in the period subsequent to his 
misconduct, he has so convincingly rehabilitated himself 
that it is proper that he become a member of a profession 
which must stand free from all suspicion. [Citations 
omitted.] That the absence of good moral character in the 
past is secondary to the existence of good moral character 
in the present is a cardinal principle in considering 
applications for original admission to the Bar. 

Accord In re Application of A.T., 286 Md. 507, 408 A.2d 1023 
(1979). 

The practice of law is not a stress-free pursuit, and we are not 
convinced that the counseling the applicant undertook only 
after the commission recommended that he not be permitted to 
take the bar examination will be as successful as his counselor 
predicts or that he has yet learned not to take on more than he 
can handle. 
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The applicant’s heavy reliance on In re Application of 
Simmons, 63 Ohio St. 3d 1, 584 N.E.2d 1159 (1992), for the 
proposition that he should be permitted to take the bar 
examination at this time is misplaced. It is true that in Jn re 
Application of Simmons, the court concluded that, a year 
having elapsed after the applicant first sought to take 
the bar examination, the applicant, who admitted having 
misappropriated funds from a student organization while at 
law school, could then sit for the examination. Not only is /n re 
Application of Simmons distinguishable on the facts, as the 
miscreant therein had been guilty of no other misconduct, but 
also we simply consider the inability to distinguish between 
what is one’s own and what is another’s a serious character flaw 
not easily overcome. 

As noted in Jn re Cason, 249 Ga. 806, 808-09, 294 S.E.2d 
520, 522-23 (1982): 

Payment of the fine or service of the sentence imposed, 
and not committing further crimes, standing alone, do not 
prove rehabilitation. Merely showing that an individual is 
now living as and doing those things he or she should have 
done throughout life, although necessary to prove 
rehabilitation, does not prove that the individual has 
undertaken a useful and constructive place in society. 
Positive action showing rehabilitation may be evidenced 
by such things as a person’s occupation, religion, or 
community service. 

The fact is that in reviewing an application for admission to 
the bar, the decision as to an applicant’s good moral character 
must be made on an ad hoc basis. Application of Greenberg, 
126 Ariz. 290, 614 P.2d 832 (1980). In a disciplinary proceeding 
against a district court judge, we observed: 

In the final analysis . . . any effort to design the 
appropriate discipline in this matter by comparing it with 
that imposed in any case by any other jurisdiction is of 
limited value. Although analyzing what other juris- 
dictions have done is instructive, the responsibility of 
defining and enforcing proper conduct for Nebraska 
judges falls upon this tribunal. 

In re Complaint Against Kneifl, 217 Neb. 472, 485, 351 N.W.2d 
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693, 700 (1984). 

In like manner, it falls to this court to determine that the 
applicant has failed to show he presently possesses the proper 
character and fitness to be admitted to the bar of Nebraska and 
must thus be denied the opportunity to take the bar 
examination until such time as this court may determine 
otherwise on further application filed directly in this court in 
this proceeding. 

RECOMMENDATION SUSTAINED. 

White and SHANAHAN, JJ., not participating. 


TopvE. SANWICK, APPELLANT, V. CLARK E. JENSON, APPELLEE. 
508 N.W.2d 267 


Filed November 24, 1993. No.S-91-749. 


1. Damages: Verdicts: Juries: Appeal and Error. Where the amount of damages 
allowed by a jury is clearly inadequate under the evidence, it is error for the trial 
court to refuse to set the verdict aside. 

2. Damages: Witnesses: Juries. In determining the amount of damages, the 
credibility of witnesses is for the jury. 

3. Verdicts: Appeal and Error. An appellate court will not reverse a jury verdict on 
appeal as inadequate unless it is so clearly against the weight and reasonableness 
of the evidence and so disproportionate to the injury proved as to demonstrate 
that it was the result of passion, prejudice, mistake, or some other means not 
apparent in the record, or that the jury disregarded the evidence or rules of law. 

4. Damages: Negligence: Juries: Evidence. In awarding damages under the 
provisions of Neb. Rev. Stat. § 25-21,185 (Cum. Supp. 1992), it is the jury’s 
responsibility to comparatively measure the amount of negligence on the 
defendant’s part to the contributory negligence, if any, on the plaintiff’s part by 
considering all the evidence presented on the issue. 

5. Damages: Appeal and Error. In analyzing the jury’s award of damages, an 
appellate court must examine the particular facts and circumstances of the case 
in light of the applicable damages rules. 

6. Rules of the Supreme Court: Records: Evidence: Appeal and Error. Neb. Ct. R. 
of Prac. 5A(2) (rev. 1992) requires the court reporter to include in the bill of 
exceptions only those portions of the evidence specified in the request for 
preparation of the bill; if the appellant intends to urge on appeal that a finding or 
conclusion is unsupported by the evidence or is contrary to the evidence, the bill 
of exceptions must include all evidence relevant to the finding or conclusion. 
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7. Records: Appeal and Error. It is an appellant’s responsibility to present a record 
which supports the error assigned. 


Appeal from the District Court for Washington County: 
DarvipD D. Quist, Judge. Affirmed. 


Tim J. Kielty for appellant. 


Michael J. Mooney, of McCormack, Cooney, Mooney, 
Hillman & Elder, for appellee. 


Hastincs, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


CAPORALE, J. 
I. STATEMENT OF CASE 

In this negligence action, the district court, in accordance 
with the verdict, entered a $9,359.35 judgment in favor of the 
plaintiff-appellant, Todd E. Sanwick, and against the 
defendant-appellee, Clark E. Jenson. Sanwick asserts, in 
summary, that the district court erred in overruling his motion 
for a new trial on the ground that the verdict is inadequate. We 
affirm, for (1) the incomplete record Sanwick brought to us 
presents no evidence that the verdict was inadequate, and (2) 
even if the record presented were to have shown an inadequate 
verdict, its lack of completeness makes appellate review 
impossible, 


Il. FACTS 

The court reporter’s certificate tells us that the bill of 
exceptions contains all the evidence Sanwick requested, and the 
reporter further tells us that the document begins with the third 
witness. As a consequence, it contains Sanwick’s, and only 
Sanwick’s, description of the collision. But we know that 
Jenson and another person also testified on the matter of how 
the collision occurred, because Sanwick tells us so in his 
testimony. 

The partial record does establish that the action arises out of 
a collision which occurred at an intersection on November 2, 
1987, between a vehicle operated by Sanwick on a highway 
protected by a stop sign and one operated by Jenson on an 
unprotected road. While Sanwick’s petition alleges the collision 


SANWICK v. JENSON 609 
Cite as 244 Neb. 607 


was due to Jenson’s negligence, Jenson’s answer pleads that the 
collision was the proximate result of Sanwick’s negligence and 
contributory negligence and that such negligence and 
contributory negligence were of a degree sufficient to bar 
Sanwick’s recovery. 

There is evidence that as a consequence of the collision, the 
presently 29-year-old Sanwick, who was formerly in good 
health, now suffers from a chronic back strain; that all 
available means of conservative treatment have been exhausted 
and that surgery will not be beneficial; that the condition is 
painful and permanent; that he has missed work; that Sanwick 
has in the past needed and will in the future require medication; 
that Sanwick’s occupation at the time of the collision as a 
carpenter made it necessary that he lift, bend, and crawl, and 
that these activities aggravate his condition; that he has been 
depressed; and that because of his chronic and disabling 
Symptoms Sanwick gave up his soon-to-be-$9-per-hour 
carpenter job and at the time of trial in May 1991 was working 
at a less taxing job in a cabinet shop, at which he was earning 
less than $8 per hour. 

There is also evidence that Sanwick incurred approximately 
$8,000 in medical and hospital expenses, that Sanwick 
sustained a 20- to 30-percent loss of earning capacity, and that 
the present value of the economic loss he will sustain over his 
worklife expectancy, including the wages he has already lost, is 
$133,000. 

However, the record also establishes that Sanwick was 
symptom-free as of January 18, 1988; that when he was 
examined on April 18, 1990, he demonstrated full and painless 
back movement; that he had no spasms or shrinking of the back 
and leg muscles; and that, in short, he suffers no physical defect 
which can be medically associated with his back injury. 


HI. ANALYSIS 


1, AMOUNT OF VERDICT 
It is true, as Sanwick argues, that where the amount of 
damages allowed by a jury is clearly inadequate under the 
evidence, it is error for the trial court to refuse to set 
the verdict aside. Although Kearney Conv’n Center v. 
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Anderson-Divan-Cottrell Ins., 220 Neb. 319, 370 N.W.2d 86 
(1985), appears to be the most recent case citing the foregoing 
rule in reversing a judgment on a verdict, the case actually 
turned on the fact that the trial court had erroneously instructed 
the jury on the measure of damages. In another recent case 
which cited the rule, O’Neil v. Behrendt, 212 Neb. 372, 322 
N.W.2d 790 (1982), the reversal of the refusal to grant a new 
trial rested on the trial court’s failure to have instructed the jury 
as properly requested by the plaintiff. And although in ordering 
new trials in Gross v. Johnson, 174 Neb. 273, 117 N.W.2d 534 
(1962), and Nye v. Adamson, 130 Neb. 887, 266 N.W. 767 
(1936), we noted that the verdicts were inadequate, in each 
instance the trial court’s instructions were erroneous. 

Nonetheless, there are instances in which a verdict has been 
characterized as inadequate notwithstanding the absence of 
erroneous instructions. For example, in Bohn v. Kruger, 185 
Neb. 407, 176 N.W.2d 14 (1970), a verdict in an amount less 
than the stipulated special damages was said to be inadequate, 
and the trial court was thus held to be wrong in refusing to grant 
anew trial. In Webster v. Halbridge, 185 Neb. 409, 176 N.W.2d 
8 (1970), we ruled that because the trial court had observed the 
demeanor of the witnesses, it could not be said that it erred in 
granting a new trial in the face of a verdict the trial court 
considered to be inadequate because of the influence of an 
irrelevant matter brought to the jury’s attention. In like 
fashion, in Schaffer v. Bolz, 181 Neb. 509, 149 N.W.2d 334 
(1967), we affirmed the granting of a new trial where the limits 
of the defendant’s policy of insurance had been disclosed to the 
jury. And in reversing the refusal to grant a new trial in Dolen v. 
Beatrice Restaurant Co., 137 Neb. 247, 289 N.W. 336 (1939), 
we noted that the verdict was in an amount less than the 
uncontradicted amount of the reasonably and necessarily 
incurred medical, nursing, and hospital bills. 

However, where the instructions have not been found 
wanting, no improper influences were before the jury, and the 
extent of injury or the amount of damages was disputed, 
verdicts claimed to have been inadequate have been sustained. 
For example, in Nickal v. Phinney, 207 Neb. 281, 298 N. W.2d 
360 (1980), a verdict for the amount of the medical expenses 
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was affirmed. In Hunter v. Sorensen, 201 Neb. 153, 266 
N.W.2d 529 (1978), this court, in reversing the granting of anew 
trial, upheld a verdict for less than the amount of the property 
damage, medical expenses, and loss of wages. In doing so, the 
Hunter court detailed the evidence disputing the source and 
extent of the plaintiff's continuing physical complaints. And in 
Cullinane v. Milder Oil Co., 174 Neb. 162, 116 N.W.2d 25 
(1962), this court reversed the granting of a new trial, holding 
that a verdict of $2,000 for injuries to the head, shoulder, spine, 
and legs, resulting in alleged scars, pain, and the inability to lift 
heavy objects, and a $2,300 wage loss, was not inadequate as a 
matter of law. In so holding, the Cullinane court remarked that 
in determining the amount of damages, the credibility of 
witnesses was for the jury. Here, no improper influences were 
brought to the jury’s attention, no complaint is made of the trial 
court’s instructions, the evidence as to the nature and extent of 
Sanwick’s injury and disability is in dispute, and the amount of 
damages was anything but stipulated. 

Under this state of the partial record, it cannot be said that 
the verdict is inadequate as a matter of law, even if Sanwick was 
guilty of no contributory negligence whatsoever. The law is well 
established that an appellate court will not reverse a jury verdict 
on appeal as inadequate unless it is so clearly against the weight 
and reasonableness of the evidence and so disproportionate to 
the injury proved as to demonstrate that it was the result of 
passion, prejudice, mistake, or some other means not apparent 
in the record, or that the jury disregarded the evidence or rules 
of law. Beauford v. Father Flanagan’s Boys’ Home, 241 Neb. 
16, 486 N.W.2d 854 (1992); Bay v. House, 226 Neb. 521, 412 
N.W.2d 466 (1987); Bashus v. Turner, 218 Neb. 17, 352 N.W.2d 
161 (1984); Cooper v. Hastert, 175 Neb. 836, 124 N.W.2d 387 
(1963). 


2. INCOMPLETENESS OF RECORD 
However, inasmuch as the collision occurred, and thus 
Sanwick’s cause of action accrued, prior to February 8, 1992, 
this case is controlled by Neb. Rev. Stat. § 25-21,185 (Reissue 
1989). See Neb. Rev. Stat. § 25-21,185 (Cum. Supp. 1992). In 
pertinent part, § 25-21,185 provides that in an action for 
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injuries caused by another’s negligence, 

the fact that the plaintiff may have been guilty of 
contributory negligence shall not bar a recovery when the 
contributory negligence of the plaintiff was slight and the 
negligence or act or omission giving rise to strict liability in 
tort of the defendant was gross in comparison, but the 
contributory negligence of the plaintiff shall be 
considered by the jury in the mitigation of damages in 
proportion to the amount of contributory negligence 
attributable to the plaintiff; and all questions of 
negligence or act or omission giving rise to strict liability in 
tort and contributory negligence shall be for the jury. 

It was therefore the jury’s responsibility in awarding 
damages to comparatively measure the amount of negligence 
on Jenson’s part to the contributory negligence, if any, on 
Sanwick’s part by considering all the evidence presented on the 
issue. C. C. Natvig’s Sons, Inc. v. Summers, 198 Neb. 741, 255 
N.W.2d 272 (1977); Niemeyer v. Tichota, 190 Neb. 775, 212 
N.W.2d 557 (1973); Gross v. Johnson, 174 Neb. 273, 117 
N.W.2d 534 (1962); Cullinane vy. Milder Oil Co., supra. 

In analyzing the jury’s award of damages, an appellate court 
must examine the particular facts and circumstances of the case 
in light of the applicable damages rules. See Cooper v. Hastert, 
supra. 

While the pertinent rule of practice requires the court 
reporter to include in the bill of exceptions only those portions 
of the evidence “specified in the request for preparation of” the 
bill, it also provides that if “the appellant intends to urge on 
appeal that a finding or conclusion is unsupported by the 
evidence or is contrary to the evidence, the bill of exceptions 
must include all evidence relevant to the finding or conclusion.” 
Neb. Ct. R. of Prac. 5A(2) (rev. 1992). 

It was therefore Sanwick’s responsibility as appellant to 
present a record which supports the error he assigned. See, 
GFH Financial Serv. Corp. v. Kirk, 231 Neb. 557, 437 N.W.2d 
453 (1989); Behm v. Northwestern Bell Tel. Co., 241 Neb. 838, 
491 N.W.2d 334 (1992); Abboud v. Cutler, 238 Neb. 177, 469 
N.W.2d 763 (1991); In re Interest of R.R., 239 Neb. 250, 475 
N.W.2d 518 (1991). 
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In Ward v. Ward, 220 Neb. 799, 373 N. W.2d 389 (1985), we 
held that given a bill of exceptions which contained only the 
respondent’s testimony and the trial exhibits, we could not 
make the required de novo review to determine the validity of 
the respondent’s claim that the trial court had erred in dividing 
the property of the parties. We thus affirmed the trial court’s 
denial of the respondent’s motion for new trial. 

In like fashion, the condition of the record presented here 
prevents us from knowing the entirety of the evidence presented 
to the jury on the manner in which the collision occurred and 
thus deprives us of the ability to determine whether there was a 
basis for the jury to mitigate Sanwick’s damages by virtue of his 
own contributory negligence. 


IV. JUDGMENT 
Accordingly, the judgment of the district court is affirmed. 
AFFIRMED. 
WHITE, J., participating on briefs. 
SHANAHAN, J., not participating. 


GABLES CVF, INC., APPELLANT, V. BAHR, VERMEER & HAECKER 
ARCHITECT, LTD., ET AL., APPELLEES. 
506 N.W.2d 706 
Filed November 24, 1993. No. S-91-758. 
Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Supplemental opinion: Former 
opinion modified. Motions for rehearing overruled. 


William J. Brennan and Thomas M. White, of Fitzgerald, 
Schorr, Barmettler & Brennan, for appellant. 


Thomas J. Guilfoyle, of Frost, Meyers, Guilfoyle & Govier, 
for appellee Bahr, Vermeer & Haecker Architect, Ltd. 


Susan E. Norris, of Gross & Welch, P-C., for appellee The 
Chicago Lumber Company of Omaha. 
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Betty L. Egan, of Walentine, O’Toole, McQuillan & 
Gordon, for appellee Sol Lewis Engineering Co. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CuRIAM. 

This case is now before this court on the motions for 
rehearing of the defendant and third-party plaintiff, appellant 
Gables CVE Inc., and the third-party defendant, appellee Bahr, 
Vermeer & Haecker Architect, Ltd. The opinion is reported at 
Gables CVF y. Bahr, Vermeer & Haecker Architect, ante p. 346, 
506 N.W.2d 706 (1993). Each of said motions is overruled; 
however, the opinion is modified as hereinafter stated. 

The following paragraph, appearing in Gables CVF, ante at 
355-56, reads: 

. It is impossible to say in the present state of the record 
that, as a matter of law on a motion for summary 
judgment, Goldman-Kasin was aware of all deviations 
from the building plans and was not relying upon BVH to 
inform it of subcontractors’ deviations from the 
architect’s plans. However, on remand, in the absence of 
fraud, if it is established that Goldman-Kasin was aware 
of the deviations from the building plans, then that 
knowledge must be imputed to its partner, Gables CVF, 
and Gables CVF would then be unable to complain that it 
was damaged by the failure of BVH to provide it with 
appropriate notice of deviations from the building plans. 

Itis hereby modified to read: 

It is impossible to say in the present state of the record 
that, as a matter of law on a motion for summary 
judgment, Goldman-Kasin was aware of all deviations 
from the building plans and was not relying upon BVH to 
inform it of subcontractors’ deviations from the 
architect’s plans. 

FORMER OPINION MODIFIED. 
MOTIONS FOR REHEARING OVERRULED. 
WuitE, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. JACK L. BEVERLIN, JR., 
APPELLANT. 
508 N.W.2d 271 


Filed November 24, 1993. No. S-92-251. 


1. Criminal Law: Sentences: Judgments. In criminal cases, it is the sentence which 
is the judgment. 

2. Courts: Jurisdiction: Appeal and Error. A district court is divested of subject 
matter jurisdiction over a particular case when an appeal of that case is perfected 
to an appellate court. 


Petition for further review from the Nebraska Court of 
Appeals, SrEvErS, Chief Judge, and IRw1N and WRIGHT, Judges, 
on appeal thereto from the District Court for Douglas County, 
DONALD J. HAMILTON, Judge. Appeal dismissed. 


Phillip G. Wright and John J. Maynard, of Quinn & Wright, 
for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HastTINGs, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


LANPHIER, J. 

Defendant, Jack L. Beverlin, Jr., was convicted of first 
degree sexual assault in the district court for Douglas County, 
Nebraska. He was sentenced by the court without an evaluation 
to determine if he was a mentally disordered sex offender 
(MDSO), as required by Neb. Rev. Stat. § 29-2912 (Reissue 
1989). While that sentence was on appeal, the district court 
sustained a motion for postconviction relief, ordered the first 
sentence vacated, and resentenced Beverlin following an 
MDSO evaluation. The appeal of the first sentence was 
dismissed at Beverlin’s request. The second sentence was 
appealed. On appeal, the Nebraska Court of Appeals affirmed 
the conviction. We granted the State’s petition for further 
review because of the jurisdictional question raised by the 
holding of the Court of Appeals. 


BACKGROUND 
After Beverlin entered a no contest plea to a charge of first 
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degree forcible sexual assault, the district court found Beverlin 
guilty and subsequently sentenced him to 10 to 15 years’ 
imprisonment. This first sentence was imposed without an 
evaluation of Beverlin to determine whether he was an MDSO, 
as required under § 29-2912. 

Beverlin timely filed a notice of appeal. This first appeal was 
docketed as case No. A-91-1227. In January 1992, while the 
case was still pending in the appellate court, Beverlin filed a 
postconviction motion in the district court to vacate and set 
aside the first sentence on the ground that the court had 
imposed the sentence without the benefit of the statutorily 
required MDSO evaluation. 

On February 3, 1992, the district court sustained Beverlin’s 
postconviction motion and ordered a resentencing hearing as 
soon as the psychological evaluations were received. Beverlin 
moved for additional psychological examinations and, when 
denied, filed a motion for leave to withdraw his no contest plea. 
This motion was also denied. After an MDSO evaluation was 
performed on Beverlin, the district court found he was not an 
MDSO and resentenced him to 10 to 15 years’ imprisonment. 

Beverlin’s previous counsel, the public defender, moved to 
dismiss the appeal of the first sentence, which motion was 
granted by the Court of Appeals. Beverlin’s present counsel 
timely appealed the second sentence, case No. A-92-251, which 
is the matter before us. 


JURISDICTION 

The principal question is whether the jurisdiction of the case 
was removed to the appellate court when the first appeal was 
filed, precluding the district court from resentencing Beverlin. 
The Court of Appeals held that the district court retained 
jurisdiction to impose the second sentence because the first 
sentence was invalid, since it was imposed without the benefit 
of the statutorily required MDSO evaluation. This holding is 
not supported by prior case law of this court. 

In criminal cases, it is the sentence which is the judgment. 
State v. Spotted Elk, 227 Neb. 869, 420 N. W.2d 707 (1988). The 
Court of Appeals found that the first sentence was not a 
judgment which was appealable because it was imposed 
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without receiving the psychological evaluations. It therefore 
concluded that under State v. Blankenship, 195 Neb. 329, 237 
N.W.2d 868 (1976), the district court was able to impose the 
second sentence. State v. Beverlin, 3 NCA 717 (1993). However, 
although the sentence was imposed without the benefit of the 
MDSO determination, the judgment was not void, but 
voidable. See State ex rel. Casselman vy. Macken, 194 Neb. 806, 
235 N.W.2d 867 (1975). 


DIVESTMENT OF JURISDICTION 

This court has held that a district court is divested of subject 
matter jurisdiction over a particular case when an appeal of that 
case is perfected to an appellate court. Sports Courts of Omaha 
v. Meginnis, 242 Neb. 768, 497 N.W.2d 38 (1993); State v. 
Horr, 232 Neb. 380, 441 N.W.2d 139 (1989); State v. Spotted 
Elk, supra. Consequently, once Beverlin perfected his first 
appeal, the district court no longer had the authority to vacate 
‘the first sentence and resentence him. The Court of Appeals 
mistakenly relied upon Blankenship to create an unwarranted 
exception to the above-stated rule. “If a sentence is invalid, ‘it is 
of no effect and the court may then impose any sentence which 
could have been validly imposed in the first place.” ” State v. 
Beverlin, 3 NCA at 719. The Court of Appeals interpreted this 
statement to mean that since it is the sentence which is the 
judgment, an invalid sentence is not a judgment which is 
appealable. 

This interpretation is not warranted under the facts of 
Blankenship. In Blankenship, the district court determined, on 
its own motion, that the sentence it had originally imposed was 
invalid; vacated it; and imposed another. There was no notice of 
appeal filed until after the second sentence had been imposed. 
This court found that the district court could correct an original 
sentence which was invalid by imposing a sentence which could 
have validly been imposed in the first place. 

Furthermore, the court in Blankenship cited State v. Shelby, 
194 Neb. 445, 232 N.W.2d 23 (1975), in support of its holding. 
In Shelby, this court held that an erroneous or invalid sentence 
could be set aside and replaced by a valid one by the district 
court during the period of time that it retained jurisdiction over 
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the defendant. Here, the district court no longer retained 
jurisdiction over the subject matter because Beverlin had 
already perfected the appeal of the first sentence. See, Sports 
Courts of Omaha v. Meginnis, supra; State v. Horr, supra; 
State v. Spotted Elk, supra. 


CONCLUSION 

The district court was divested of jurisdiction when Beverlin 
perfected his appeal of the first sentence. It had no jurisdiction 
to vacate the first sentence and resentence. The Court of 
Appeals did not have jurisdiction to consider an appeal of the 
second sentence. We therefore dismiss the appeal for lack of 
jurisdiction. 

APPEAL DISMISSED. 
WitE, J., participating on briefs. 
SHANAHAN, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. DENNIS SELL, APPELLANT. 
508 N.W.2d 273 


Filed November 24, 1993. Nos. S-93-213, S-93-214, S-93-215. 


1. Statutes: Appeal and Error. Statutory interpretation is a question of law, in 
connection with which an appellate court is obligated to reach conclusions 
independent of those reached by the trial court. 

2. Convicted Sex Offender. The Convicted Sex Offender Act does not apply to 
persons classified as untreatable or presently untreatable. 


Appeal from the District Court for Dawson County: 
DonaLDE. Row.LanpsII, Judge. Affirmed. 


Scott H. Trusdale, of Trusdale & Trusdale, PC., for 
appellant. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 
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WHITE, J. 

Dennis Sell appeals from a district court order denying his 
motion for resentencing in accordance with the Convicted Sex 
Offender Act, Neb. Rev. Stat. §§ 29-2922 to 29-2936 (Cum. 
Supp. 1992). 

Appellant is currently serving three separate sentences. In 

sentencing appellant in each of those cases, the court applied 
the sexual sociopath law and found appellant to be an 
untreatable sexual sociopath. In 1983, the Legislature repealed 
the sexual sociopath law and enacted the mentally disordered 
sex offender act, Neb. Rev. Stat. §§ 29-2911 to 29-2921 
(Reissue 1989). Appellant was resentenced and found to be a 
“Mentally Disordered Sex Offender, presently untreatable.” 
His current sentences range from 3!/3 years’ imprisonment to 
life imprisonment, and he has been incarcerated for the past 17 
years. 
_ In 1992, the Legislature enacted the Convicted Sex Offender 
Act. The Convicted Sex Offender Act repealed the laws under 
which appellant was last sentenced, the mentally disordered sex 
offender act. Appellant filed a motion for resentencing on 
January 4, 1993. Appellant contends that he should be 
resentenced pursuant to the Convicted Sex Offender Act. 

The district court denied appellant’s motion. The court 
stated that although the new law did not expressly exclude 
appellant from the effects of the statute, a review of the 
legislative history and the various sections supported the 
conclusion that appellant was not entitled to be resentenced. 
The court stated that only two classes of persons who had been 
sentenced before the new statute was enacted were affected by 
its passage: those persons already receiving treatment and those 
persons awaiting treatment. See § 29-2934.:The court found 
that appellant fell into neither category because he is neither 
receiving nor awaiting treatment. 

Appellant argues that the district court erred when it failed to 
find that the Convicted Sex Offender Act applied to appellant, 
when it did not resentence appellant pursuant to the act, and 
when it did not find that the act violated the due process clause 
of both the state and federal Constitutions because it fails to 
provide for persons classified as untreatable. 
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Statutory interpretation is a question of law, in connection 
with which an appellate court is obligated to reach conclusions 
independent of those reached by the trial court. Universal 
Assurors Life Ins. Co. v. Hohnstein, 243 Neb. 359, 500 N.W.2d 
811 (1993); State v. Saulsbury, 243 Neb. 227, 498 N.W.2d 338 
(1993); Sorensen v. City of Omaha, 230 Neb. 286, 430 N.W.2d 
696 (1988). However, we agree with the district court and affirm 
the order denying appellant’s motion for resentencing. The new 

' statute does not apply to persons classified as untreatable or 
presently untreatable. Moreover, the fact that the statute fails to 
address the category of inmates to which appellant has been 
found to belong does not give rise to the relief that he seeks. 

We do agree, however, that appellant’s status as “presently 
untreatable” may be subject to review. However, the Convicted 
Sex Offender Act is not the appropriate means of attaining such 
relief. See State v. Little, 199 Neb. 772, 261 N. W.2d 847 (1978). 

AFFIRMED. 

SHANAHAN, J., not participating. 


METROPOLITAN LIFE INSURANCE COMPANY, A NEW YORK 
CORPORATION, APPELLEE, V. KISSINGER FARMS, INC., A NEBRASKA 
CORPORATION, ET AL., APPELLEES, AND DEWITT FARMS, INC., A 
NEBRASKA CORPORATION, APPELLANT. 

508 N.W.2d 568 


Filed December 3, 1993. No.S-90-521. 


1. Mortgages: Rea! Estate: Foreclosure: Equity. A proceeding to foreclose a real 
estate mortgage is an equitable action. ; 

2. Equity: Appeal and Error. In an action in equity, an appellate court tries the 
factual issues de novo on the record and reaches a conclusion independent of the 
findings of the trial court. 

3. Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the determination made by the 
court below. 

4. Statutes: Legislature: Intent. In settling upon the meaning of a statute, the 
components of a series or collection of statutes pertaining to a certain subject 
matter may be conjunctively considered and construed to determine the intent of 
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the Legislature so that different provisions of the act are consistent, 
harmonious, and sensibte. 

$. Statutes. If there is a conflict, the special provisions of a statute prevail over the 
general provisions in the same or other statutes. 

6. Corporations: Property: Mortgages. The provisions of Neb. Rev. Stat. 
§ 21-2077 (Reissue 199!) exempt the mortgaging of all or substantially all of a 
corporation’s property and assets, whether in the usual course of business or 
otherwise, from the operation of Neb. Rev. Stat. § 21-2078 (Reissue 1991). 


Appeal from the District Court for Clay County: STEPHEN 
ILLINGWORTH, Judge. Affirmed. 


Stephen H. Nelsen and Richard P. Garden, Jr., of Cline, 
Williams, Wright, Johnson & Oldfather, for appellant. 


Arend R. Baack, of Luebs, Beltzer, Leininger, Smith & 
Busick, for appellee Metropolitan Life Insurance Co. 


BosLAUGH, WHITE, CAPORALE, FAHRNBRUCH, and LANPHIER, 
JJ., and Ronin, D.J., Retired. 


CAPORALE, J. 
I. STATEMENT OF CASE 

In order to secure a promissory note drawn by the 
defendants-appellees Kissinger Farms, Inc., Kissinger Feed 
Lots, Inc., and Ralph Kissinger, Jr., the two corporations 
executed a mortgage in favor of the plaintiff-appellee, 
Metropolitan Life Insurance Company, thereby encumbering 
the separate land owned by each of the aforenamed 
corporations. Following the borrowers’ default on the 
underlying loan, Metropolitan instituted this foreclosure 
action, and the district court enforced the mortgage. The 
defendant-appellant DeWitt Farms, Inc., the successor owner 
of a portion of the land mortgaged by Kissinger Farms, asserts 
that the district court erred in decreeing foreclosure of the 
mortgage, claiming, in summary, that Kissinger Farms did not 
effectively authorize execution of the mortgage and that the 
mortgage is not enforceable on any other basis. We affirm. 


II. SCOPE OF REVIEW 
A proceeding to foreclose a real estate mortgage is an 
equitable action. McCook Nat. Bank v. Myers, 243 Neb. 853, 
503 N.W.2d 200 (1993). While in such an action an appellate 
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court tries the factual issues de novo on the record and reaches a 
conclusion independent of the findings of the trial court, this 
case is controlled by statute. Statutory interpretation is a matter 
of law in connection with which an appellate court has an 
obligation to reach an independent, correct conclusion 
irrespective of the determination made by the court below. 
AMISUB y. Board of Cty. Comrs. of Douglas Cty., post p. 657, 
508 N.W.2d 827 (1993); In re Application of City of Lincoin, 
243 Neb. 458, 500 N.W.2d 183 (1993). See, also, Wilson vy. 
Misko, ante p. 526, 508 N. W.2d 238 (1993). 


Ill. FACTS 

Prior to the creation of Kissinger Farms, Ralph Kissinger, 
Jr., and his father had farmed together. In 1967, the 
aforementioned son and his wife incorporated Kissinger Feed 
Lots, and the son at all relevant times remained a shareholder of 
that corporation. After its incorporation, Kissinger Feed Lots 
rented land from Ralph Kissinger, Jr’s father and mother. 

The father and mother incorporated Kissinger Farms in 
March 1968 and later began making gifts of the corporate stock 
to their two children, the said son and their daughter, Miriam 
DeWitt. Upon the mother’s death in 1977, the shares of stock 
remaining in her name were held for the benefit of the father 
and two children in a trust, for which the son served as sole 
trustee. All of the shares of stock apparently passed to the two 
children upon the father’s death in 1981. 

For many years, the board of directors of Kissinger Farms 
included the father, mother, and son. Jack DeWitt, the 
_ daughter’s child, became a member of the board in 1975. 
However, the board held no annual or special meetings; rather, 
its standard practice was to affirm and ratify the actions taken 
by the corporation’s officers and directors by documents 
designated as “actions in writing.” The corporation also used 
such documents rather than holding regular meetings of its 
shareholders. 

At times, Kissinger Feed Lots and Kissinger Farms 
transferred funds from one to the other. On one occasion, when 
Kissinger Farms needed money to pay salaries to the father, 
mother, and daughter, Kissinger Feed Lots funds were 
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transferred to Kissinger Farms. At other times, when Kissinger 
Feed Lots loans from Fairfield State Bank were at the lending 
limit, funds were borrowed from the bank in the name of 
Kissinger Farms for the use of Kissinger Feed Lots. 

As a shareholder of Kissinger Farms, the daughter knew of 
its lack of compliance with corporate formalities and, until her 
father’s death, never sought to influence its operations, 
permitting the father and son to conduct business as they saw 
fit. 

In 1968, Kissinger Feed Lots leased all of the 1,123 acres of 
land owned by Kissinger Farms. Later, Kissinger Feed Lots 
began to experience financial difficulties. Its short-term debt 
had increased and exceeded the corporation’s current assets. 
Fairfield State Bank loaned Kissinger Feed Lots operating 
funds up to the bank’s lending limit, and additional funds were 
lent by the Production Credit Association (PCA). 

As reflected by an action in writing dated June 27, 1977, all 
the directors of Kissinger Farms consented to a resolution 
authorizing the corporate president or treasurer to “sign a 
continuing guarantee to the [PCA] for the payment at maturity 
of any or all indebtedness . . . of Kissinger Feed Lots Inc. .. . in 
connection with the loan or loans hereafter to be made.” 

At some point the PCA notified Kissinger Feed Lots that it 
would no longer continue financing the operation because of 
the excessive amount of short-term debt. Kissinger Feed Lots 
was thus faced with liquidating its operation to satisfy the debt 
or finding suitable long-term financing. 

On May 30, 1978, Kissinger Feed Lots and Kissinger Farms 
executed a promissory note payable to the U.S. Small Business 
Administration (SBA) for $163,600, secured by a mortgage on 
approximately 351 acres of land owned by Kissinger Farms. 
Kissinger Farms held no formal meeting to approve this loan, 
but a directors’ action in writing dated May 30, 1978, executed 
by the father and son as directors authorizes the loan and recites 
that it was to be made by Kissinger Feed Lots, which was to be 
responsible for repayment of the loan. Jack DeWitt did not sign 
this document. 

Nonetheless, the father as president and the son as 
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secretary-treasurer executed an SBA directors’ resolution 
form, authorizing the loan on behalf of Kissinger Farms. 
According to the son, $25,000 of the SBA loan funds were 
utilized by Kissinger Farms; the balance of the loan proceeds 
were used by Kissinger Feed Lots. The daughter did not recall 
signing a shareholder consent for this loan, but does remember 
acting as a guarantor to the extent of $15,000. 

In January 1978, the son traveled to California and told the 
daughter that he would probably have to mortgage the real 
estate of both Kissinger Feed Lots and Kissinger Farms. The 
daughter vehemently objected to mortgaging Kissinger Farms’ 
land, which was then unencumbered. Nonetheless, in May 
1978, the son applied for a $1,100,000 loan from Metropolitan 
to refinance Kissinger Feed Lots’ short-term debt, utilizing as 
mortgage security all of the land owned by Kissinger Feed Lots 
and Kissinger Farms. 

The father and son, as directors of Kissinger Farms, executed | 
an action in writing dated June 24, 1978, reading, in relevant 
part: 

The undersigned, constituting all the Directors of the 
Corporation entitled to vote at the annual meeting, have 
waived notice of said meeting, have dispensed with 
holding of said meeting, and have. . . taken the following 
action by this writing: 


3. Authorize and approve the proposed action of the 
President [the father] to grant a security interest in the 
property of Kissinger Farms, Inc. to [Metropolitan] as 
collateral for a mortgage loan by that company to 
Kissinger Feed Lots Inc., for the sum of [$1,100,000]. All 
costs, fees, interest and repayments on said loan are to be 
borne by Kissinger Feed Lots, Inc. 

Jack DeWitt, the other Kissinger Farms director, did not 
execute that document; however, he later executed an action in 
writing of the board of directors of Kissinger Farms dated 
September 15, 1978, by which the board at a special meeting 
decided to: “1. Ratify and approve the action in writing of the 
annual meeting of the Board of Directors on 2[unreadable] 
June, 1978.” 
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In the meantime, Metropolitan had, on August 31, 1978, 
made its loan. The promissory note was executed by the son as 
president and attested to by his daughter-in-law as secretary on 
behalf of Kissinger Feed Lots and executed by the father as 
president and attested to by the son as secretary on behalf of 
Kissinger Farms. The son also signed the note in his individual 
capacity. Having no interest in the land, the son did not execute 
the mortgage securing the note in his individual capacity, but 
the same officers signed it and the related financing statement 
on behalf of Kissinger Feed Lots and Kissinger Farms. 

Prior to execution of the loan documents, Metropolitan had 
been provided with a “Corporate Stock Certification” signed 
by the son as secretary-treasurer representing that there were 
1,900 total outstanding shares of Kissinger Farms stock. 
Metropolitan was also provided with a document executed by 
the father and the son in his individual and trust capacities and 
again in his capacity as secretary of Kissinger Farms that more 
than two-thirds of the shareholders consented to the 
transaction. The record shows that 1,315 shares consented to 
the transaction; the father owned 360 of those shares and the 
son owned or controlled the remaining 955 shares. 

The loan funds were disbursed to Kissinger Feed Lots and its 
creditors pursuant to an authorization to disburse dated July 
26, 1978, signed by the father on behalf of Kissinger Farms and 
the son on behalf of Kissinger Feed Lots. 

The daughter claims that she did not learn of the mortgage to 
Metropolitan until the son called and told her after the loan had 
been completed. The son confirms that he did not specifically 
mention a mortgage with Metropolitan when he visited the 
daughter in California, but claims that he did so prior to 
completing the loan. 

After the father’s death, the relationship between the son and 
daughter deteriorated, and in November 1983, the son 
proposed a division of the land held by Kissinger Farms. As a 
consequence, in order to divide the assets between the two, 
approximately 440 acres of land were deeded in 1984 from 
Kissinger Farms to DeWitt Farms, which was incorporated by 
the daughter. DeWitt Farms then leased its land to Kissinger 
Feed Lots ona share lease continuing through the time of trial. 
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IV. ANALYSIS - 

Because the record establishes that Kissinger Farms properly 
authorized execution of the Metropolitan mortgage, we do not 
reach the issue of whether the mortgage would have been 
enforceable on any other ground. 

DeWitt Farms’ assertion that execution of the mortgage was 
ineffective rests on the claims that, given the son’s conflicting 
financial interest, (1) the requisite shareholder approval was 
lacking and (2) the board of directors’ authorization of the 
transaction was inoperative. 


1. SHAREHOLDER APPROVAL 
The method through which a corporation may authorize the 
execution of a mortgage encumbering all or substantially all of 
its property and assets is set forth in Neb. Rev. Stat. § 21-2077 
(Reissue 1991), which provides, in relevant part: 

The sale, lease, exchange, or other disposition of all, or 
substantially all, the property and assets of a corporation, 
in the usual and regular course of its business, and the 
mortgage or pledge of any or all property and assets of a 
corporation whether or not in the usual course of business 
may be made upon such terms and conditions and for such 
consideration . . . as shall be authorized by its board of 
directors; and in any such case no authorization or 
consent of the shareholders shall be required. 

However, DeWitt Farms calls attention to Neb. Rev. Stat. 
§ 21-2078 (Reissue 1991), which reads, so far as is relevant: 

A sale, lease, exchange, or other disposition of all, or 
substantially all, the property and assets ... of a 
corporation, if not made in the usual and regular course of 
its business, may be made upon such terms and conditions 
and for such consideration . . . as may be authorized in the 
following manner: 

(1) The board of directors shall adopt a resolution 
recommending such sale, lease, exchange, mortgage, 
pledge, or other disposition and directing the submission 
thereof to a vote at a meeting of shareholders, which may 
be either an annual or a special meeting; 

(2) Written or printed notice shall be given to each 
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shareholder of record entitled to vote at such meeting 
within the time and in the manner provided . . . for the 
giving of notice of meetings of shareholders, and, whether 
the meeting be an annual or a special meeting, shall state 
that the purpose, or one of the purposes of such meeting is 
to consider the proposed sale, lease, exchange, mortgage, 
pledge, or other disposition; 

(3) At such meeting the shareholders may authorize 
such sale, lease, exchange, mortgage, pledge, or other 
disposition and may fix, or may authorize the board of 
directors to fix, any or all of the terms and conditions 
thereof and the consideration to be received by the 
corporation therefor. Each outstanding share of the 
corporation shall be entitled to vote thereon, whether or 
not entitled to vote thereon by the provisions of the 
articles of incorporation. Such authorization shall require 
the affirmative vote of the holders of at least two-thirds of 
the outstanding shares of thecorporation.... 

DeWitt Farms urges, in effect, that the mortgaging of all or 
substantially all of a corporation’s property and assets in other 
than the usual and ordinary course of business is another 
disposition contemplated by § 21-2078 and thus requires 
shareholder approval. 

However, in settling upon the meaning of a statute, the 
components of a series or collection of statutes pertaining to a 
certain subject matter may be conjunctively considered and 
construed to determine the intent of the Legislature so that 
different provisions of the act are consistent, harmonious, and 
sensible. Jn re Application of City of Lincoln, 243 Neb. 458, 
500 N.W.2d 183 (1993). If there is a conflict, the special 
provisions of a statute prevail over the general provisions in the 
same or other statutes on the same subject. AMJSUB v. Board 
of Cty. Comrs. of Douglas Cty., post p. 657, 508 N.W.2d 827 
(1993); In re Application of City of Lincoln, supra. 

Applying those principles, we conclude that the more 
specific provisions of § 21-2077 exempt the mortgaging of all or 
substantially all of a corporation’s property and assets, whether 
in the usual course of business or otherwise, and thus, such may 
be done by a corporation’s board without stockholder 
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approval. See Carroll v. Wyo. Production Credit Ass’n, 755 
P.2d 869 (Wyo. 1988). 


_ 2, BOARD AUTHORIZATION 

Notwithstanding that shareholder approval was unnec- 
essary, because the son is the only shareholder and 
director of Kissinger Farms holding an ownership interest in 
Kissinger Feed Lots, the entity which benefited from the 
Metropolitan loan, we must consider the extent of any 
conflicting financial interest that he had in the loan and that 
Kissinger Feed Lots had in executing the mortgage. 

In this regard several factors are worthy of note. First, 
Kissinger Farms had previously authorized an ongoing 
guarantee of Kissinger Feed Lots’ debt with the PCA, which 
represented $770,504.15 of the debts refinanced by the 
Metropolitan loan. Second, the balance of the Metropolitan 
loan proceeds was used to refinance debts which were owed to 
the Federal Land Bank and Fairfield State Bank and secured by 
mortgages which were released as the result of the Metropolitan 
loan. Since the only mortgage on Kissinger Farms land prior to 
the Metropolitan loan was the SBA mortgage made in May 
1978, it would seem that the prior Federal Land Bank and 
Fairfield State Bank mortgages had been secured by the 
Kissinger Feed Lots land, which was again pledged for the 
Metropolitan loan. 

Asa result, it is apparent Kissinger Farms benefited from the 
mortgage. Since it was already liable for the PCA debt of over 
$770,000 as a guarantor and the other debts refinanced were 
already. secured by Kissinger Farms land, the net result was to 
refinance the debt of Kissinger Feed Lots into one long-term 
loan. 

Whatever benefit Kissinger Farms may have achieved via the 
Metropolitan loan, it is clear that the son as a shareholder in 
Kissinger Feed Lots had a substantial direct benefit and 
personal motivation above and beyond any benefit reaped by 
Kissinger Farms. As a consequence, the son, in acting as a 
director of Kissinger Farms, had a conflicting financial 
interest. 

We thus turn our attention to Neb. Rev. Stat. § 21-2040.01 
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(Reissue 1991), which declares, in pertinent part: 

No contract or other transaction between a corporation 
and one or more of its directors or any other corporation, 
firm, association or entity in which one or more of its 
directors are directors or officers or are financially 
interested, shall be either void or voidable because of such 
relationship or interest or because such director or 
directors are present at the meeting of the board of 
directors or a committee thereof which authorizes, 
approves or ratifies such contract or transaction or 
because his or their votes are counted for such purpose if: 

(1) The fact of such relationship or interest is disclosed 
or known to the board of directors or committee which 
authorizes, approves or ratifies the contract or transaction 
by a vote or consent sufficient for the purpose without 
counting the votes or consents of such interested directors; 

(2) The fact of such relationship or interest is disclosed 
or known to the shareholders entitled to vote and they 
authorize, approve or ratify such contract or transaction 
by vote or written consent... . [.] 


Common or interested directors may be counted in 
determining the presence of a quorum at a meeting of the 
board of directors or a committee thereof which 
authorizes, approves or ratifies such contract or 
transaction. 

Article IV, § 11, of the bylaws of Kissinger Farms 
implements those statutory provisions by providing that a 
contract or transaction shall not be invalidated or in any 
wise affected by the fact that such director or directors 
have or may have an interest therein which is or might be 
adverse to the interests of this corporation, so long as full 
disclosure of the adverse interest is made to the Board of 
Directors by the directors having such interest, and if the 
Board of Directors unanimously authorizes, affirms, 
ratifies, or approves such contract or transaction. 
It is apparent from the close family relationships between the 
directors of Kissinger Farms, and the lack of any claim to the 
contrary, that the son’s interest in Kissinger Feed Lots was 
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known to the other directors. Thus, the disclosure requirements 
of § 21-2040.01(1) and (2) and of article IV, § 11, of the bylaws 
of Kissinger Farms were met. However, since that provision of 
the bylaws requires unanimous director consent when any one 
director has a conflict, the action in writing of less than all the 
directors dated June 24, 1978, failed to authorize execution of 
the Metropolitan mortgage. 

But the holdout director, Jack DeWitt, did join in the board’s 
September 15, 1978, action in writing purporting to ratify the 
action reflected in the June 24 document. 

Such a procedure is permitted by Neb. Rev. Stat. § 21-2042 
(Reissue 1991), which provides, in relevant part: 

Unless otherwise provided by the articles of 
incorporation or bylaws, any action required by [law] to 
be taken at a meeting of the directors . . . may be taken 
without a meeting, if a consent in writing setting forth the 
action so taken shall be signed by all of the directors... . 
Such consent shall have the same effect as a unanimous 
vote. 

In accordance with that statutory provision, article IV, § 7, 
of the bylaws of Kissinger Farms permits the board to act, 
without the holding of a meeting, through a unanimous consent 
in writing. 

Thus, the September 15, 1978, document effectively 

authorizes the transaction in question if it can be said that it 
refers to the action reflected in the June 24, 1978, action in 
writing. 
_ Article IV, § 3, of the bylaws of Kissinger Farms provides 
that the annual meeting of the board of directors shall be held 
immediately after the annual meeting of the shareholders, 
which, according to article III, § 1, is to occur at 9 a.m. on the 
last Monday in June of each year. Thus, even though the date of 
the June action is incomplete or unclear on the copy of the 
ratification contained in the record and the last Monday of that 
month occurred on the 26th day, it is nonetheless clear that the 
September document can only refer to the action in writing 
dated June 24, 1978. Nor is there any claim that the case is 
otherwise. 

In the absence of any evidence that Jack DeWitt himself had 
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a conflict or otherwise violated his fiduciary duty to Kissinger 
Farms, the September 15, 1978, document effectively ratified 
the action taken on June 24, 1978, by making the board of 
directors’ consent to the execution of the Metropolitan 
mortgage unanimous, as permitted by §§ 21-2040.01 and 
21-2042 and required by article IV, § 11, of Kissinger Farms’ 
bylaws. 


V. JUDGMENT 

Accordingly, the judgment of the district court is affirmed. 
AFFIRMED. 
Hastincs, C.J., and SHANAHAN, J., not participating. 


LYLE H. DIEFENBAUGH AND MAXINE DIEFENBAUGH, 
APPELLANTS, V. BUFORD RACHOW AND VIRGINIA RACHOW, 
APPELLEES. 

508 N.W.2d 575 


Filed December 3, 1993. No. S-91-543. 


Judgments: Appeal and Error. In a bench trial of a law action, a trial court’s 
factual findings have the effect of a verdict and will not be set aside unless clearly 
erroneous. : 

. In reviewing a judgment awarded in a bench trial of a law 
action, an appellate court does not reweigh evidence, but considers the evidence 
in the light most favorable to the successful party, who is entitled to every 
reasonable inference deducible from the evidence. 

Pleadings. An affirmative defense must be specifically pled to be considered. 

. It is not necessary to state a defense in any particular form as long as the 
facts supporting the assertion are stated. 

Actions: Pleadings. Under the code system of pleading, it is not necessary to 
state a cause of action or a defense in any particular form. 

Pleadings: Words and Phrases. Use of specific language asserting a defense is 
not required as long as sufficient facts are pled to constitute the raising of the 
alleged defense. 

Waiver: Words and Phrases. Waiver is a voluntary and intentional 
relinquishment or abandonment of a known existing legal right, advantage, 
benefit, claim, or privilege, which except for such waiver, the party would have 
enjoyed; the voluntary abandonment or surrender, by a capable person, of a 
right known by him to exist, with the intent that such right shall be surrendered 
and such person forever deprived of its benefits; or such conduct as warrants an 
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inference of the relinquishment of such right; or the intentional doing of an act 
inconsistent with claiming it. 
8. Security Interests: Notice: Waiver: Intent. In order to constitute waiver, there 
must be a sufficient manifestation of the debtor’s intent to waive his right to 
notice. Such manifestation may take the form of conduct which evidences a 
voluntary, intentional, and complete rejection of any interest in the subject 
collateral. 
: : . Evidence that the debtor relinquished his 
interest in the collateral with the intent and knowledge that the collateral be sold 
by the secured party is appropriate to determine whether or not he waived his 
right to notice. 


Appeal from the District Court for Sherman County: JoHN 
P. ICENOGLE, Judge. Affirmed. 


Greg C. Harris for appellants. 


Larry W. Beucke, of Parker, Grossart, Bahensky & Beucke, 
for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


LANPHIER, J. 

This is an action for the collection of two debts. The first 
cause of action is based on an unsecured, written promissory 
note. The second regards plaintiffs’ attempt to recover a 
deficiency judgment for the balance due on a secured note after 
repossession of the collateral. The district court found 
plaintiffs were entitled to enforce the unsecured promissory 
note, but defendants were entitled to a partial setoff against 
plaintiffs’ claims. The district court dismissed the cause of 
action for the alleged deficiency due on the secured note 
because of plaintiffs’ failure to give defendants notice of the 
sale as required under Neb. U.C.C. § 9-504(3) (Reissue 1980). 
We affirm. , 


FACTS 
In March 1983, plaintiffs, Lyle H. Diefenbaugh and Maxine 
Diefenbaugh, acquired a bar and restaurant known as Little 
Nashville. Plaintiffs managed the establishment until July 
1983, when they hired defendants, Buford Rachow and 
Virginia Rachow, to manage the establishment. In December 
1983, defendants agreed to purchase the business for $16,000. 
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On December 16, defendants executed a note, a security 
agreement, and a financing statement to finance their purchase 
of the bar and restaurant. Under the note, defendants would 
make 60 installment payments of $377.06 each, beginning 
January 20, 1984, and continuing on the same day of each 
month until the maturity date, December 20, 1988. 

Defendants made four payments under the note, but by 
March 1984, defendants were in default of the note. After 
several discussions between the two parties, defendants 
returned the property and plaintiffs accepted it. An inventory 
was taken of the items in the bar and restaurant, and plaintiffs 
applied the inventory’s value against the balance due under the 
note. Defendants never received written notice regarding the 
disposition of the property. Plaintiffs sought a deficiency 
judgment based on the remaining balance of the secured 
promissory note executed by defendants. The trial court 
dismissed the cause of action for the balance due on the secured 
note because of the failure to give notice required by § 9-504(3). 

The unsecured note for $1,191.09 was signed by defendants 
on July 9, 1985. This unsecured note was the basis of plaintiffs’ 
first cause of action. However, in January 1984, defendants 
paid federal taxes in the amount of $746.45. The taxes were for . 
months in 1983 when plaintiffs were still owners of Little 
Nashville. After entering judgment on that note, the trial court 
setoff the judgment by the amount representing employee 
withholding taxes which defendants paid on behalf of 
plaintiffs. 

Plaintiffs assert the trial court erred in finding that (1) 
defendants were entitled to a setoff for withholding taxes paid 
on the cause of action based on the unsecured note and (2) 
defendants had not waived their right to notice under § 9-504(3) 
regarding the secured note. 


STANDARD OF REVIEW 
In a bench trial of alaw action, a trial court’s factual findings 
have the effect of a verdict and wil! not be set aside unless clearly 
erroneous. In reviewing a judgment awarded in a bench trial of 
a law action, an appellate court does not reweigh evidence, but 
considers the evidence in the light most favorable to the 
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successful party, who is entitled to every reasonable inference 
deducible from the evidence. Bell Abstract & Title v. Caro, 
Inc. , 243 Neb. 576, 500 N.W.2d 834 (1993); FirsTier Bank v. 
Triplett, 242 Neb. 614, 497 N.W.2d 339 (1993). 


ANALYSIS 


SETOFF 

Neb. Rev. Stat. §§ 25-812 and 25-816 (Reissue 1989) permit 
setoff under stated circumstances. Defendants purchased the 
business in December 1983. On January 10, 1984, defendants 
paid $746.45 for employee withholding taxes. Although 
plaintiffs no longer owned the establishment at that time, the 
taxes were for the months of July, August, and September 1983, 
when plaintiffs owned the business. During this time, 
defendants were only managing the establishment, and 
defendants stated that all the bills were paid by them from the 
account of plaintiffs. Furthermore, plaintiff Maxine 
Diefenbaugh listed the establishment on her 1983 income taxes. 
The trial court was therefore correct in reducing the amount 
owed by defendants to plaintiffs on the unsecured note by the 
amount paid by defendants to extinguish plaintiffs’ tax 
obligation. 


WAIVER OF NOTICE 

At the outset, we address defendants’ claim that plaintiffs 
were estopped from introducing evidence of waiver because 
plaintiffs did not plead waiver in response to defendants’ claim 
that plaintiffs failed to provide them with notice under 
§ 9-504(3). Under § 9-504(3), plaintiffs were required to give 
notice to defendants of the sale or disposition of the collateral. 
In their answer, defendants asserted plaintiffs failed to provide 
them with notice of the disposition or sale of the collateral. 

For the purpose of analyzing the sufficiency of plaintiffs’ 
pleading facts responsive to defendants’ claim of lack of notice, 
the issue is analogous to pleading affirmative defenses. We have 
previously stated that an affirmative defense must be 
specifically pled to be considered. Lease Northwest v. Davis, 
224 Neb. 617, 400 N.W.2d 220 (1987); Columbus Bank & Trust 
Co. v. High Country Stable, 202 Neb. 724, 277 N.W.2d 81 
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(1979). We have also stated that it is not necessary to state a 
defense in any particular form as long as the facts supporting 
the assertion are stated. Cass Constr. Co. v. Brennan, 222 Neb. 
69, 382 N.W.2d 313 (1986); Blaha GMC-Jeep, Inc. v. Frerichs, 
211 Neb. 103, 317 N.W.2d 894 (1982). Under the code system of 
pleading, it is not necessary to state a cause of action or a 
defense in any particular form. Jd. In the cited cases, this court 
did not require the use of specific language asserting defenses as 
long as sufficient facts were pled to constitute the raising of the 
alleged defense. Facts pled are sufficient if they put the plaintiff 
on notice of the issues. Pleadings frame the issues upon which 
the cause is to be tried and advise the adversary as to what the 
adversary must meet. Ruwe v. Farmers Mut. United Ins. Co., 
238 Neb. 67, 469 N. W.2d 129 (1991). 

In Blaha GMC-Jeep, Inc., the defendant alleged in his 
answer that the consideration for issuing a check was the repair 
of his tractor, which was not properly repaired, and the 
defendant provided examples of the plaintiff’s failure to repair 
the tractor. This court found such allegations sufficient to 
constitute raising the defense of total failure of consideration. 
In Cass Constr. Co., we stated that, at a minimum, the defense 
of accord and satisfaction requires a pleading of payment and 
acceptance on a mutual agreement, express or implied, of a 
certain sum of money in full settlement of a preexisting and 
previously disputed obligation. We then concluded that the 
defendants’ answers, alleging that Cass settled any claims it 
may have had against the defendants when it cashed the 
conditional check, sufficiently alleged the defense of accord 
and satisfaction. Id. 

“Waiver,” in reference to § 9-504(3), was defined in City 
Bank & Trust Co. v. Van Andel, 220 Neb. 152, 158-59, 368 
N.W.2d 789, 794 (1985), as 

“‘a voluntary and intentional relinquishment or 
abandonment of a known existing legal right, advantage, 
benefit, claim, or privilege, which except for such waiver 
the party would have enjoyed; the voluntary aban- 
donment or surrender, by a capable person, of a right 
known by him to exist, with the intent that such right shall 
be surrendered and such person forever deprived of its 
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benefits; or such conduct as warrants an inference of the 
relinquishment of such right; or the intentional doing of 
an act inconsistent with claiming it, ” 

(Emphasis in original.) 

In the present case, plaintiffs’ amended petition alleges in 

paragraph 8 that 
on or about the Ist day of March, 1985, defendants 
voluntarily turned over to plaintiffs collateral, securing 
said promissory note, in the amount of ONE 
THOUSAND FOUR HUNDRED FIFTEEN DOLLARS 
AND 48/100 ($1,415.48) and that plaintiffs applied, with 
the knowledge and consent of defendants, the total value 
of said collateral against said promissory note. 

(Emphasis supplied.) 

In the above-quoted paragraph, plaintiffs specifically allege 
that defendants voluntarily surrendered the collateral and not 
only knew about, but consented to, the application of the total 
value of the collateral against the promissory note. These 
allegations were sufficient to raise the issue of whether 
defendants’ conduct constituted a waiver of their right to notice 
of the disposition of the collateral. 


WAS THERE A WAIVER? 

We now turn to the issue raised by plaintiffs on appeal, 
whether the trial court erred in finding plaintiffs did not waive 
their right to notice under § 9-504(3). The law applicable at the 
time provided that compliance with the Uniform Commercial 
Code for notification as to the disposition of collateral is a 
condition precedent to a secured creditor’s right to recover a 
deficiency. City Bank & Trust Co. v. Van Andel, supra. The 
burden of proof is on the secured party to prove compliance 
with the statutory requirements of notice and reasonableness of 
notice. Failure to give notice is an absolute bar to the recovery 
of adeficiency. Id. 

Generally, the question of whether there was a waiver is a 
question left to the trier of fact. Naftzger v. Naftzger & Kuhe, 
Inc., 26 Conn. App. 521, 602 A.2d 606 (1992) (waiver of 
arbitration provision); Hanover Ins. Co. v. Fireman’s Fund 
Ins. Co., 217 Conn. 340, 586 A.2d 567 (1991) (waiver of right to 
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assert statutory limitation of suit clause). 

Courts have held that a voluntary surrender of the collateral 
for repossession does not automatically extinguish the debtor’s 
right to notice. Gavin v. Washington Post Emp., etc., 397 A.2d 
968 (D.C. App. 1979); Union Trust Co. of Ellsworth v. Hardy, 
400 A.2d 384 (Me. 1979). See, also, Simmons Mach. Co. v. M& 
M Brokerage, Inc., 409 So. 2d 743 (Ala. 1981) (written waiver 
required). Such a concept would undercut article 9’s policy of 
promoting “peaceful repossessions and . . . safeguard[ing] the 
rights of debtors to redeem, as well as to participate in public 
sales or otherwise to insist upon ‘commercial reasonableness’ in 
the course of other dispositions of collateral.” Union Trust Co. 
of Ellsworth v. Hardy, 400 A.2d at 388. 

Other courts require that the debtor must have been aware of 
his right to notice before finding he intentionally waived the 
right. A debtor must have known of his right to prior notice of 
sale and must have realized he was renouncing that right. Such 
knowledge cannot be imputed. In cases where the 
circumstances do not establish that the debtors knew of their 
right to notice or that they intentionally waived their right, 
courts have found the agreements do not amount to valid 
waivers. See Western Nat. Bank of Casper v. Harrison, 577 P.2d 
635 (Wyo. 1978). See, also, In re Winer, 39 B.R. 504 (S.D.N.Y. 
1984) (signed statement did not show intent to waive). 

In City Bank & Trust Co. v. Van Andel, 220 Neb. 152, 368 
N. W.2d 789 (1985), we held that a debtor’s right to notice under 
§ 9-504(3) could be waived by his conduct. Although not 
deciding the case on the merits, we held there was sufficient 
evidence of the debtor’s waiver of notice to overcome a motion 
for summary judgment. In support of our decision, we cited in 
the opinion two cases which presented facts where the debtor’s 
conduct amounted to an implicit waiver of the right to notice. 
In Commercial Credit v. Wollgast, 11 Wash. App. 117, 521 P2d 
1191 (1974), the debtor had voluntarily relinquished possession 
of the collateral with the intent that the secured party would sell 
it. In addition, the debtor had notice of the secured party’s 
intent to sell the collateral and was unable to take any action 
financially. In Nelson v. Monarch Invest. Plan of Henderson, 
Inc., 452 S.W.2d 375 (Ky. 1970), the debtor transferred the 
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property to the secured party with instructions that the secured 
party should sell at the best price. The debtor also indicated no 
further interest in the property and no future intent to bid on it. 
The court noted that the debtor presented no evidence that 
notice to him would have resulted in a higher sale price, and it 
concluded that the evidence established an intentional 
relinquishment of the right to notice. In Citizens State Bank v. 
Sparks, 202 Neb. 661, 276 N.W.2d 661 (1979), this court found 
there was no waiver by the debtor of the right to notice, because 
the debtor had not intentionally transferred possession of the 
collateral or title to it, and the debtor had expressed an interest 
in retaining the collateral. 

- In reviewing cases from other jurisdictions as well as the 
limited number in our own, it appears that in order to constitute 
waiver, there must be a sufficient manifestation of the debtor’s 
intent to waive his right to notice. Simmons Mach. Co. v.M & 
M Brokerage, Inc., supra. See, also, Citizens State Bank y. 
Sparks, supra; Nelson v. Monarch Invest. Plan of Henderson, 
Inc., supra. Such manifestation may take the form of conduct 
which evidences a voluntary, intentional, and complete 
rejection of any interest in the subject collateral. Evidence that 
the debtor relinquished his interest in the collateral with the 
intent and knowledge that the collateral be sold by the secured 
party is appropriate to determine whether or not he waived his 
right to notice. See, id.; James Talcott, Inc. v. Reynolds, 165 
Mont. 404, 529 P.2d 352 (1974); Commercial Credit 
Corporation v. Wollgast, 11 Wash. App. 117, 521 P2d 1191 
(1974). 

Applying the foregoing principles to the facts before us, we 
cannot say the trial court’s finding that there was no waiver of 
the right to notice was erroneous. Although the actions of 
defendants constituted a voluntary surrender of the collateral, 
there is no further evidence provided by plaintiffs that 
defendants intended to waive their right to be notified of the 
disposition of the collateral. Plaintiffs maintain that 
defendants’ participation in the inventory of the bar and 
restaurant served to waive their right to notice under § 9-504(3). 
However, the court found that although Buford Rachow, along 
with Maxine Diefenbaugh, participated in the inventory, it was 
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unclear who assigned the values to the items in the bar and 
restaurant and whether valuation was based on wholesale or 
retail. The evidence is unclear. Regardless, Buford Rachow’s 
participation alone does not evidence an intent to waive notice 
because it is not clear that his intent in participating in the 
inventory process was to relinquish any further rights he had as 
a debtor. Under these circumstances, we find that plaintiffs 
failed to establish that defendants’ conduct resulted in a waiver 
of their right to notice of the disposition of the collateral under 


§ 9-504(3). 


CONCLUSION 
"The trial court was correct in finding that defendants were 
entitled to a setoff and that plaintiffs’ claim for deficiency was 
barred because they failed to comply with the notice provisions 
of § 9-504(3). 
AFFIRMED. 
SHANAHAN, J., not participating. 


STATE OF NEBRASKA ON BEHALF OF WHITNEY MATCHETT, A MINOR 
CHILD, APPELLEE, AND PEGGY MATCHETT, APPELLEE AND 
CROSS-APPELLANT, V. SCOTT A. DUNKLE, APPELLANT AND 

CROSS-APPELLEE. 
508 N.W.2d 580 


Filed December 3, 1993. No. S-91-1159. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made by the court 
below. 

2. Child Support: Paternity. The father of a child whose paternity is established 
either by judicial proceedings or by acknowledgment shall be liable for its 
support to the same extent and inthe same manner as the father of achild bornin 
lawful wedlock is liable for its support. 

3. Statutes. in the absence of anything indicating to the contrary, statutory 
language is to be given its plain and ordinary meaning; when the words of a 
statute are plain, direct, and unambiguous, no interpretation is necessary or will 
be indulged to ascertain their meaning. 
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4. Parent and Child. A parent is required to provide his or her child with the basic 
necessities of life. 

Petition for further review from the Nebraska Court of 
Appeals, Sievers, Chief Judge, and IRwinand WRIGHT, Judges, 
on appeal thereto from the District Court for Douglas County, 
JOHN E. CLarK, Judge. Judgment of Court of Appeals 
affirmed in part and in part reversed, and cause remanded with 
direction. 


Ronald L. Brown, of Brown & Tripp, Attorneys, P.C., for 
appellant. 


Patrick M. Heng, of Raynor, Rensch & Pfeiffer, for appellee 
Peggy Matchett. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


PER CuRIAM. 

The sole issue in this appeal is whether under Neb. Rev. Stat. 
§ 43-1402 (Reissue 1988) a trial court has authority to grant 
child support retroactive to the date that the mother began 
supporting a minor child who was born out of wedlock. 

This court granted Peggy Matchett, mother of the minor 
child involved here, further review of the Nebraska Court of 
Appeals’ decision affirming the judgment of the district court 
which held that it did not have the authority to grant retroactive 
child support in a paternity action. 

We reverse the holding of the Court of Appeals as to that 
issue and remand the cause to that court with direction to 
remand the cause to the district court for Douglas County for 
further proceedings not inconsistent with this opinion. 


FACTS 

On February 21, 1990, the State of Nebraska, on behalf of 
Matchett’s minor child, filed a petition in the district court for 
Douglas County to establish that the appellant, Scott A. 
Dunkle, is the minor child’s natural father. The petition also 
sought to require Dunkle to pay support for the minor child, 
who was born March 9, 1988. On her own motion, Matchett 
was added as a party plaintiff on January 29, 1991. Trial was 
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had on October 30, 1991. On that date, Dunkle filed an 
“Objection to Certificate of Readiness for Trial and Trial” and 
also made an oral motion for a continuance. Both were 
overruled by the trial court. 

At trial, genetic blood-testing results entered into evidence 
established with 99.84-percent certainty that Dunkle is the 
child’s father. On appeal, Dunkle has not contested the trial 
court’s finding that he is the father of Matchett’s child. 

Matchett testified at trial that she was requesting child 
support retroactively to the birth of her child and child-care 
expenses commencing January 4, 1991. In its decree dated 
December 26, 1991, the trial court ordered Dunkle to pay $390 
per month in child support and $175 per month for child-care 
expenses commencing November 1, 1991, and to provide health 
insurance for the child from the date of the decree forward. 
Dunkle has not challenged these awards on appeal. The trial 
court specifically declined to award retroactive child support. 
The court did not award retroactive child-care expenses. 

The trial court’s overruling of Dunkle’s objection to the 
certificate of readiness for trial and his oral motion for a 
continuance was appealed by Dunkle to the Court of Appeals. 
Matchett cross-appealed and assigned as error the trial court’s 
failure to award retroactive child support and child-care 
expenses. The State did not file a cross-appeal. The Court of 
Appeals affirmed the judgment of the district court in all 
respects. 

Matchett successfully petitioned this court for further review 
on the issue of retroactive child support. She has not assigned or 
argued as error the issue of retroactive child-care expenses, and 
that issue is not before this court. Dunkle has not petitioned for 
further review, and therefore, the issues raised by Dunkle in the 
Court of Appeals are also not before this court. 


MATCHETT’S ASSIGNMENT OF ERROR 
In her assignment of error in the Court of Appeals and in this 
court, Matchett claims that the Court of Appeals and the 
- district court erred in finding that the district court had no 
authority to award retroactive child support in paternity cases. 
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STANDARD OF REVIEW 
Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made 
by the court below. Malzahn vy. Transit Authority, ante p. 425, 
507 N.W.2d 289 (1993); Douglas Cty. Bank & Trust v. Stamper, 
ante p. 226, 505 N.W.2d 693 (1993). 


RETROACTIVE CHILDSUPPORT__. 

Matchett claims in her brief on cross-appeal and in her 
petition for further review that she is entitled to retroactive 
child support from the time of her child’s birth, March 9, 1988. 
The petition filed by the State on behalf of Matchett’s child in 
the trial court prayed for “prenatal, delivery and postnatal 
medical expenses incurred pursuant to the birth of the child in 
interest” and “the cost of providing for the physical needs of 
the child in interest since birth.” 

The record reflects that the State provided public assistance 
to Matchett from August 1987 through October 1989, in the 
amount of $5,094. However, the State did not cross-appeal the 
district court’s failure to award retroactive child support for the 
period of August 1987 through October 1989. As a matter of 
fact, the State filed no cross-appeal in the Court of Appeals. At 
oral argument before the Court of Appeals and also before this 
court, counsel for Matchett stated that she was requesting child 
support retroactively only to November 1989, the time when 
Matchett was no longer on public assistance. See State on 
behalf of Matchett v. Dunkle, 3 NCA 912 (1993). That being 
true, whether retroactive child support should be granted for 
the period of March 9, 1988, through October 1989 is not 
before this court. 

On Matchett’s motion, the district court ordered that Dunkle 
pay temporary support for Matchett’s minor child during the 
pendency of Dunkle’s appeal, commencing January 1, 1992, in 
the same monthly amounts as awarded in the decree. 
Therefore, the period of time at issue in this appeal is only 
November 1989 through December 1991, a period of 26 
months. , 

Matchett bases her claim to retroactive child support on the 
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provisions of § 43-1402, which states in part, “The father of a 
child whose paternity is established either by judicial 
proceedings or by acknowledgment as hereinafter provided 
shall be liable for its support to the same extent and in the same 
manner as the father of a child born in lawful wedlock is liable 
for its support.” (Emphasis supplied.) 

In affirming the district court’s refusal to award retroactive 
child support, the Court of Appeals stated: 

We believe it is difficult to quibble with the notion that 
one who fathers a child is the father from the moment of 
the child’s actual birth, not just when a court so decrees. It 
likewise seems difficult to quibble with the fundamental 
fairness of the broad concept that fathers should support 
their out-of-wedlock children from birth. After all, 
§ 43-1402 already philosophizes that in-wedlock and 
out-of-wedlock children are to be supported equally. . . . 

However, without a statutory framework such as the 
[Uniform Parentage Act] to provide guidance, we believe 
we would be moving out of the judicial sphere and into the 
legislative realm were we to begin laying down rules for 
retroactive child support. In our view, the expression of 
legislative philosophy of equal support of in-wedlock and 
out-of-wedlock children, as found in § 43-1402, requires 
the passage of “nuts-and-bolts” legislation to implement 
the philosophy. 

(Emphasis supplied.) State on behalf of Matchett v. Dunkle, 3 
NCA at 923-24. 

Section 43-1402 is statutory law, not merely an expression of 
legislative philosophy. “In the absence of anything indicating to 
the contrary, statutory language is to be given its plain and 
ordinary meaning; when the words of astatute are plain, direct, 
and unambiguous, no interpretation is necessary or will be 
indulged to ascertain their meaning.” Jn re Application of City 
of Lexington, ante p. 62, 67, 504 N.W.2d 532, 536 (1993). 

The plain words of § 43-1402 require that an out-of-wedlock 
child be supported by its father “to the same extent and in the 
same manner” as a child born in wedlock. A parent is required 
to provide his or her child with the basic necessities of life. See 
In re Interest of C.D.C., 235 Neb. 496, 455 N.W.2d 801 (1990). 
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It is obvious that such a requirement must begin at the time of 
the child’s birth, for it is at that time that a child is most helpless 
and most dependent upon its parents for the child’s very 
survival. This is true for any child, not just for a child born in 
wedlock. 

When paternity is legally established, there is no rational 
basis to distinguish the support obligations of a father to a child 
born out-of-wedlock from the support obligations of a father 
to achild born in wedlock, and an out-of-wedlock child should 
be entitled to support from its father from the time of birth 
under the provisions of § 43-1402. We can perceive of no other 
way in which an out-of-wedlock child whose paternity is legally 
established could be supported by its father “to the same extent 
and in the same manner” asa child bornin wedlock. _ 

Matchett, having limited her request for retroactive child 
support to the time period after her public assistance ceased, is 
thus entitled to retroactive child support commencing 
November 1, 1989, and ending December 31, 1991, less credit 
for any temporary child support Dunkle has paid for that 
period. 

There is some evidence from which Dunkle’s gross income 
for the period from November 1, 1989, to December 31, 1991, 
can be calculated. The record fails to reflect any evidence for 
the period of November 1, 1989, to December 31, 1991, from 
which it can be determined what deductions should be made 
from Dunkle’s gross income before determining the amount of 
child support Dunkle should pay for the period in question. So 
that the trial court may comply with Neb. Rev. Stat. 
§ 42-364.16 (Reissue 1988) and the Supreme Court’s child 
support guidelines, this cause should be remanded to the Court 
of Appeals with direction to remand the cause to the district 
court for Douglas County for further proceedings solely on the 
issue of the amount of child support Dunkle should pay for the 
period of November 1, 1989, to December 31, 1991. Such 
proceedings shall not be inconsistent with this opinion. 


CONCLUSION 
Having concluded that Matchett is entitled to retroactive 
child support for the period commencing November 1, 1989, 
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and ending December 31, 1991, less credit for any temporary 
child support Dunkle has paid for that period, we reverse the 
decision of the Court of Appeals as to Matchett’s right to 
retroactive child support for the 26-month period. In all other 
respects, the decision of the Court of Appeals is affirmed. We 
remand this cause to the Court of Appeals with direction to 
remand the cause to the district court for further proceedings 
Not inconsistent with this opinion. 
AFFIRMED IN PART, ANDIN PART REVERSED 
AND REMANDED WITH DIRECTION. 
WHITE, J., participating on briefs. 
SHANAHAN, J., not participating. 


LINDSAY INSURANCE AGENCY, APPELLANT, V. RALPH MEAD, 
APPELLEE. 
508 N.W.2d 820 


Filed December 3, 1993. No. S-92-029. 


1. Courts: Rules of the Supreme Court: Jurisdiction: Appeal and Error. 
Compliance with the requirements of Neb. Ct. R. of Cty. Cts. 52(1)(G) (rev. 
1992) is not a prerequisite to the district court’s or an appellate court’s 
jurisdiction over an appeal of a decision rendered by the county court. 

2. Courts: Rules of the Supreme Court: Appeal and Error. When an appellant fails 
to file a statement of errors in compliance with Neb. Ct. R. of Cty. Cts. 52(1)(G) 
(rev. 1992), an appellate court may at its discretion consider errors assigned in 
the appellate court, provided that the record shows that those errors were also 
assigned in the district court. 

3. Judgments: Appeal and Error. In reviewing a judgment in a bench trial of alaw 
action, an appellate court does not reweigh the evidence, but considers the 
evidence in the light most favorable to the successful party and resolves 
evidentiary conflicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. 

4. Contracts: Parties. To create a contract, there must be both an offer and an 
acceptance; there must also be a meeting of the minds or a binding mutual 
understanding between the parties to the contract. 

5. Contracts: Insurance. A temporary contract of insurance may be in writing or 
may be oral, or partly in writing and partly oral. 

. The issuance of an insurance policy is merely an offer and must 

be ei to havecontractual effect. 
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7. Parties: Estoppel: Negligence. An estoppel cannot arise where the party 
claiming estoppel is equally negligent or at fault. 

Petition for further review from the Nebraska Court of 
Appeals, HANNON, IRWIN, and WRIGHT, Judges, on appeal 
thereto from the District Court for Madison County, RicHARD 
P. GARDEN, Judge, on appeal thereto from the County Court 
for Madison County, STEPHEN P. Finn, Judge. Judgment of 
Court of Appeals reversed, and cause remanded with direction. 


Ross A. Stoffer, of Mueting and Stoffer, for appellant. 
Mark D. Albin, of Albin Law Office, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

Plaintiff-appellant, Lindsay Insurance Agency (Lindsay), 
brought this action to recover $9,209.28 in insurance premiums 
and accrued interest from defendant-appellee, Ralph Mead. 
The county court ruled in favor of Mead and dismissed 
Lindsay’s petition; the district court affirmed the judgment. 
The Nebraska Court of Appeals dismissed the appeal to that 
court; this court then granted Lindsay’s petition for further 
review. 

In dismissing Lindsay’s appeal to the Court of Appeals, that 
court listed Lindsay’s eight assignments of error, then stated: 

In reviewing decisions of the district court which 
affirm, reverse, or modify decisions of the county court, 
an appellate court will consider only those errors 
specifically assigned in the appeal to the district court and 
again assigned as error in the appeal to the appellate court. 
State v. Erlewine, 234 Neb. 855, 452 N.W.2d 764 (1990). 
This rule of practice was adopted by the Supreme Court, 
see Neb. Ct. R. of Cty. Cts. 52(I)(G) (rev. 1992), and 
became effective so as to apply to all county court 
decisions appealed to the district court after March 23, 
1990. The case herein was appealed to the district court in 
June 1991.... 

While the district court’s order indicates that Lindsay 
assigned eight errors, the specific errors are not in the 
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record before this court. Therefore, we must dismiss this 

appeal. 
Lindsay Ins. Agency v. Mead, 1 NCA 2276, 2277-78 (1992). In 
its sole assignment of error in its petition for further review to 
this court, Lindsay asserts that the Court of Appeals erred in 
dismissing the appeal on the ground that the errors assigned in 
the appeal to the district court were not in the record before the 
Court of Appeals. 

The record on which the Court of Appeals based its dismissal 
of the case shows that on October 23, 1991, the county court 
ruled in favor of Mead and dismissed Lindsay’s petition. The 
district court affirmed the judgment on December 13, 1991, 
and Lindsay filed a timely appeal. The district court’s “Order 
Affirming Judgment of Dismissal” states in part: “Appellant’s 
Statement of Errors consisting of 8 specific assignments of 
error can be reduced to one basic assignment of error, that is, 
that the trial court’s findings were not supported by the 
evidence.” Then, on February 3, 1992, Lindsay filed a 
“Statement of the Issues” in the district court. That document 
lists eight issues which correspond to errors assigned on appeal 
to the Court of Appeals. 

The rule cited by the Court of Appeals in dismissing 
Lindsay’s appeal, Neb. Ct. R. of Cty. Cts. 52(1)(G) (rev. 1992), 
stated in part: 

Within 10 days of filing a notice of appeal, the appellant 
shall file with the district court a statement of errors, 
which shall consist of a separate, concise statement of each 
error a party contends was made by the trial court. Each 
assignment of error shall be separately numbered and 
paragraphed. Consideration of the case will be limited to 
errors assigned and discussed. The district court may, at its 
option, notice a plain error not assigned. 

In addition, State v. Erlewine, 234 Neb. 855, 857, 452 
N.W.2d 764, 767 (1990), cited by the Court of Appeals, states in 
part: 

The Supreme Court, in reviewing decisions of the 
district court which affirmed, reversed, or modified 
decisions of the county court, will consider only those 
errors specifically assigned in the appeal to the district 
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court and again assigned as error in the appeal to the 
Supreme Court. This rule shall be effective so as to apply 
to all county court decisions appealed to the district court 
after the filing date of this opinion [March 23, 1990]. 

After considering Erlewine and rule 52(I)(G) with reference 
to the circumstances of this case, the Court of Appeals 
apparently concluded that it had no jurisdiction over the case 
because the record failed to show that Lindsay timely filed the 
statement of errors within 10 days of filing a notice of appeal as 
required by rule 52(1)(G), and, in fact, Lindsay did not file such 
a statement of errors until after the district court affirmed the 
county court’s decision. The Court of Appeals may have also 
concluded that because Lindsay filed the statement of errors 
after the district court decided the appeal, the record did not 
show that those eight errors which Lindsay listed were the same 
ones reviewed by the district court. In any event, we hold that 
Lindsay’s appeal should not be dismissed. 

Notwithstanding language contained within State v. Hanger, 
241 Neb. 812, 491 N.W.2d 55 (1992), compliance with the 
requirements of rule 52(I)(G) is not a prerequisite to the district 
court’s or an appellate court’s jurisdiction over an appeal of a 
decision rendered by the county court. That rule is simply a 
procedural tool designed to frame the issues to be addressed in 
the appeal to the district court. 

Furthermore, Erlewine does not limit appellate review to the 
issues set forth in the statement of errors which is filed by an 
appellant pursuant to rule 52(I)(G). Instead, Erlewine limits 
appellate review to those errors specifically assigned in the 
appeal to the district court and again assigned as error in an 
appeal to a higher appellate court. The district court may limit 
its consideration of assignments of error to those set forth in 
rule 52(1)(G). However, when no such statement is filed, an 
appellate court may at its discretion consider errors assigned in 
the appellate court, provided that the record shows that those 
errors were also assigned in the district court. An appellate 
court may also consider plain error not assigned. See, Neb. 
Rev. Stat. § 25-1919 (Cum. Supp. 1992); Neb. Ct. R. of Prac. 
9D(1)d (rev. 1992); rule 52(I(G). See, also, Schmidt v. 
Richman Gordman, Inc., 191 Neb. 345, 215 N.W.2d 105 
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(1974). 

In this instance, the record is sufficient to warrant 
consideration of Lindsay’s consolidated assignment of error. 
The eight errors which Lindsay assigned in the Court of 
Appeals, when consolidated, assert that the county court’s 
findings were not supported by the evidence. The district 
court’s statement that Lindsay’s eight specific assignments of 
error could be reduced to “one basic assignment of error, that 
is, that the trial court’s findings were not supported by the 
evidence,” was sufficient to permit consideration of that 
consolidated assignment of error in the appeal of the district 
court’s affirmance of the decision of the county court. We now 
address plain error appearing in the record, keeping in mind the 
appropriate standard of review. 

In reviewing a judgment in a bench trial of a law action, an 
appellate court does not reweigh the evidence, but considers the 
evidence in the light most favorable to the successful party and 
resolves evidentiary conflicts in favor of the successful party, 
who is entitled to every reasonable inference deducible from the 
evidence. Properties Inv. Group v. Applied Communications, 
242 Neb. 464, 495 N.W.2d 483 (1993); Dowd v. First Omaha 
Sec. Corp., 242 Neb. 347, 495 N.W.2d 36 (1993). 

Viewing the evidence in a light most favorable to the 
appellee, Mead, we find the record shows the following: Prior 
to 1988, Mead had purchased insurance coverage through 
Elden Anderson, who was the manager of Lindsay. Anderson 
described his business relationship with Mead as “quite 
informal” and testified that “when [Mead] needed coverage. . . 
I would go to his place of business and I would discuss his needs 
and at that point in time I would. . . ask the company toinsurea 
specific item.” 

While Mead would orally request coverage and Anderson 
would orally bind coverage with an insurer which Lindsay 
represented, apparently Lindsay did not send Mead written 
binders to document the fact that he was insured. Instead, 
Lindsay simply sent the insurance policy to Mead after the 
insurer issued the policy. In addition, Lindsay normally paid the 
premiums on the policies that had been issued, then, in turn, 
billed Mead for the amount of the premiums. 
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The policies which Mead had purchased afforded him 
coverage for property damage, general liability, and workers’ 
compensation claims in connection with his business 
properties. Those properties included a convenience store in 
Pierce, Nebraska, and a restaurant and lounge in Newman 
Grove, Nebraska. On April 28, 1988, Mead requested $5,000 of 
additional coverage on the contents of a newly constructed 
convenience store near Burwell, Nebraska. Lindsay, through 
the insurer, Cornhusker Casualty Company, added such 
coverage at the Burwell location to the single property and 
liability policy which covered Mead’s properties in Pierce and 
Newman Grove. While Mead raises a question concerning the 
parties insured under the policy, the record shows that Mead 
was a named insured under the policy and that he did have an 
insurable interest in each of the properties. 

On May 28, 1988, property and liability coverage was added 
to the Burwell property, and coverage on the contents of the 
Burwell property was increased to $40,000. While Lindsay 
contends that Mead requested such coverage, Mead asserts that 
he only requested a quotation of the cost of such coverage. On 
June 15, 1988, the policy covering Mead’s three business 
properties expired, and at some point in time, the insurer issued 
a l-year renewal policy covering the three business properties. 
However, Lindsay did not deliver the renewal policy or bill 
Mead for the coverage until September 1989, more than 14 
months after the effective date of the renewal policy and more 
than 2 months after the expiration of that policy. Mead made 
payments for such coverage, and testified that he thought he 
had paid the entire cost of coverage on his Pierce and Newman: 
Grove properties. However, Mead testified at trial and argues in 
this appeal that he did not request coverage on the Burwell 
property and that he therefore does not owe any premiums for 
such coverage. 

Although Mead argues that he merely requested a quotation 
of the cost of coverage on the Burwell property, the record 
shows that in July 1988, Mead telephoned Lindsay to report 
that an individual had fallen at his Burwell convenience store. 
During that telephone conversation, Mead discussed insurance 
coverage on the Burwell property with Anderson. Regarding 
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that conversation, Mead provided the following testimony: 

Q. What was your understanding after talking to Elden 
Anderson about insurance coverage? 

A. My understanding . . . from Elden was the fact that 
if anything happens you’ll be covered and I assumed it was 
a binder but no one said that... . 

Q. Do you recall specifically what . . . Anderson said to 
you? 

A. I — you know the exact words I’m not positive of 
but I think he assured me that I didn’t have any worries 
because he would cover me. 

Q. So after your conversation with Elden Anderson in 
July of 1988 did you think that you had insurance 
coverage in force and effect? 

A. No, sir. 

Q. Why is that? 

A. Because I asked Elden the same day . . . if he had any 
idea what insurance would cost and he said no that some 
rating hadn’t came [sic] down yet. 

Mead also testified that he contacted Anderson the following 
month to ask what insurance would cost on the Burwell 
property. According to Mead, Anderson “still didn’t give [him] 
an answer.” Apparently Anderson never did inform Mead of 
the cost of coverage on the Burwell property until after the June 
15, 1988, renewal policy had expired, as Mead testified that he 
did not know that insurance had been in force on the Burwell 
property until September 1989, when he was billed for such 
coverage. Mead then told Anderson that he would not accept 
such coverage. According to Mead, Anderson nevertheless 
offered to bind coverage on the Burwell property at that time. 
Mead then asked Anderson what such a binder would cost, and 
Anderson replied that he did not know but would “get back to” 
Mead regarding the cost of the binder. Mead was later billed 
$1,885 for the cost of a binder for the period from June 15 
through December 12, 1989. A written binder was issued 
regarding this coverage; however, the issue date shown on the 
binder is January 3, 1990, more than 3 weeks after the binder 
coverage expired. 

In addition to the foregoing, other evidence shows that Mead 
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apparently believed that he had no coverage, in that Mead’s 
Burwell property suffered storm damage in June 1988, but 
Mead submitted no insurance claim for such damage. When 
asked why he had submitted no claim, Mead testified: “Because 
I didn’t have any insurance.” 

After hearing such evidence, the county court found that 
Mead had not entered into an oral contract for insurance and 
dismissed Lindsay’s petition. This finding is, in part, supported 
by the evidence. However, Mead’s actions in reporting to 
Lindsay that someone had fallen at the Burwell convenience 
store and Mead’s acquiescence after being told that he was 
insured require a finding that Mead did enter into a temporary 
contract of insurance. Consequently, we find plain error in the 
district court’s affirmance of the county court’s decision to 
dismiss Lindsay’s petition. 

To create a contract, there must be both an offer and an 
acceptance; there must also be a meeting of the minds or a 
binding mutual understanding between the parties to the 
contract. Overmier v. Parks, 242 Neb. 458, 495 N.W.2d 620 
(1993). 

A binding mutual understanding or meeting of the minds 
sufficient to establish a contract requires no precise 
formality or express utterance from the parties themselves 
as to all of the details of the proposed agreement; it may be 
implied from conduct and the surrounding circumstances. 
... Likewise, the acceptance of an offer may be shown by 
words, conduct, or acquiescence indicating agreement. 
Atokad Ag. & Racing v. Governors of Knts. of Ak-Sar-Ben, 
237 Neb. 317, 322, 466 N.W.2d 73, 78 (1991), overruled on 
other grounds, Eccleston v. Chait, 241 Neb. 961, 492 N.W.2d 
860 (1992). 
[A]n agreement exists between the parties when a 
reasonable man would believe that there was an 
agreement... . In determining whether an oral contract of 
insurance was made by an agent of the insurance 
company, the trial court may construe conversations 
between the agent and the insured in connection with the 
surrounding circumstances and previous dealings. 
2 George J. Couch, Cyclopedia of Insurance Law § 14:14 at 25 
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(rev. 2d ed. 1984). 

Furthermore, a temporary contract of insurance may be in 
writing or may be oral, or partly in writing and partly oral. 
Rankin v,. Northern Assurance Co., 98 Neb. 172, 152 N.W. 324 
(1915). As stated in 2 Couch, supra, § 14:1 at 3-4: 

An insurer may make a temporary contract of insurance 
in the form of a provisional policy, a rider attached to a 
policy, or a binding slip or receipt. The latter is the most 
frequent form in which temporary insurance is expressed. 
Temporary insurance may be provided by oral or parol 
contracts entered into by an insurance company acting 
through an officer or authorized agent... . 

We also note that a parol contract of insurance, in order to be 
valid, must be fairly entered into, for good consideration, by 
parties competent to contract, whose minds have met in a 
mutual agreement as to all of the essential elements of the 
contract, such as subject matter, the amount of the insurance, 
the risks insured against, the time the insurance goes into effect, 
and the amount of premium paid for a definite duration of 
time. Whitehall v. Commonwealth Casualty Co., 125 Neb. 16, 
248 N.W. 692 (1933). However, 

[i]t is not necessary that every term of the contract be 
expressed; some terms may be implied as from pre- 
vious dealings between the parties and surrounding 
circumstances. . . . [WJhere the terms are not expressly 
agreed upon, it will be presumed that the parties 
contemplated such terms, conditions, and limitations as 
are usual in policies issued to cover like risks, or in policies 
previously used by the parties. . . . [T]he failure to agree 
upon and state the rate of premium to govern an oral 

’ contract of fire insurance does not invalidate the contract, 
where the rates are standard in the community on the 
specific property covered, since the law will imply a 
promise to pay the standard rate. 

2 Couch, supra, § 14:16 at 31-33. 

Although it cannot be said that the record totally fails to 
support the county court’s finding that Mead did not enter into 
a contract of insurance for the full period for which he was 
billed, the record nevertheless compels a finding that Mead 
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entered into a temporary contract of insurance. When Mead 
telephoned Lindsay in July 1988 to report that a person had 
fallen at his Burwell convenience store, Lindsay’s manager, 
Anderson, informed Mead that he did have coverage. Mead 
acquiesced in the understanding that such coverage was in 
effect. According to Mead’s own testimony, he assumed that a 
binder covered the Burwell property. While Black’s Law 
Dictionary 169 (6th ed. 1990) defines a binder as a “written 
memorandum of the important terms of [a] contract of 
insurance which gives temporary protection to insured pending 
investigation of risk by insurance company or until a formal 
policy is issued,” Mead’s testimony that he “assumed it was a 
binder,” in light of the parties’ existing business relationship, 
requires a finding that Mead did enter into a temporary 
contract of insurance. Mead is therefore liable for temporary 
coverage on that property. 

As stated in 2 Couch, supra, § 14:3 at 5: 

Generally a contract of temporary present insurance is 
terminated by the issuance, delivery, and acceptance of a 
policy, or by a rejection of the application, but if no policy 
is issued, delivered, and accepted, and the contract is not 
otherwise terminated, it continues until the time fixed 
thereby for its termination or @ reasonable time has 
expired. 

(Emphasis supplied.) 

The determination of the period constituting a “reasonable 
time” in this instance is a question of fact for the trial court to 
determine upon remand. We note, however, that limitations on 
the duration of binders have been viewed as a protection for the 
benefit of those insured rather than as a means to void coverage 
being relied upon by the insurance consumer. See Restaurant 
Enterprises, Inc. v. Sussex Mutual Ins. Co., 52 N.J. 73, 243 
A.2d 808 (1968) (after being told by agent that he was insured, 
insured’s coverage remained in effect despite the statutory 
60-day limitation on the duration of a binder, since the purpose 
of such a statute was to protect the consumer). 

While the record compels a finding that in July 1988, Mead 
had entered into a temporary contract of insurance which 
expired after a reasonable period of time, the record 
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nevertheless supports the county court’s implicit finding that 
coverage did not exist for the full term for which Mead was 
billed with respect to the Burwell property. In reaching this 
conclusion, we note that an insured has a right to inspect a 
policy to see whether it conforms to the terms proposed in the 
preliminary negotiations. If the policy conforms to the 
application, the contract becomes complete on delivery, but, if 
not, then it constitutes a mere counterproposal. Haas v. Mutual 
Life Ins. Co., 90 Neb. 808, 134.N. W. 937 (1912). The tender of a 
policy substantially different from that ordered will not, unless 
accepted by the assured, entitle the insurer to recover premiums 
for the policy. Farmers Mutual Hail Ins. Ass’n v. Hainer, 118 
Neb. 116, 223 N.W. 655 (1929). 

In this instance, Anderson delivered the policy, and the trial 
court found that Mead rejected the policy because of the high 
cost of coverage on the Burwell property. While the amount of 
the premium may be based upon standardized rates, an 
insurance consumer will not ordinarily be familiar with those 
rates. The premium payable for the coverage provided is an 
important term in the contract, and it is reasonable to expect 
disclosure of the premium within a reasonable time after the 
coverage is bound. 

The issuance of an insurance policy is merely an offer and 
must be accepted to have contractual effect. Dahike v. Goebel, 
278 Minn. 318, 154.N.W.2d 401 (1967). See, also, Chappelear v. 
Grange & Farmers Ins. Co., 190 Neb. 589, 210 N.W.2d 921 
(1973) (an insurance policy is a contract which requires an offer 
and acceptance to be effective). Although a policy of insurance 
which included the Burwell property was issued in this instance, 
that policy was never accepted by Mead. 

Lindsay points to Mead’s conduct and his ongoing business 
relationship with Lindsay and argues that principles of 
equitable estoppel prevent Mead from avoiding liability for 
insurance coverage on the Burwell property. However, an 
estoppel cannot arise where the party claiming estoppel is 
equally negligent or at fault. Scottsbluff Nat. Bank v. Blue J 
Feeds, Inc. , 156 Neb. 65, 54 N.W.2d 392 (1952). 

Here, it was largely Lindsay’s own negligence in failing to 
deliver the policy which led to the dispute regarding coverage of 
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the Burwell property. As previously noted, the policy covering 
Mead’s business properties for the period from June 15, 1988, 
through June 15, 1989, was not delivered until some time in 
September 1989, more than 2 months after the policy had 
expired. Anderson testified: “Somehow or other — I’m not 
sure I handled Mr. Mead’s file myself, the policy ended up in the 
file and it was just never billed.” If the policy had instead been 
billed and delivered within a reasonable time, then the 
disagreement and confusion regarding coverage of the Burwell 
property could have been resolved in a timely fashion, thereby 
preventing both the accrual of the disputed premiums and the 
resulting litigation. Consequently, Lindsay’s own negligence 
precludes it from asserting that Mead is bound by principles of 
equitable estoppel in this instance. 

In addition to the foregoing, we note that $1,885 of the total 
which Lindsay seeks to recover represents binder coverage on 
the Burwell property for the period from June 15 through 
December 12, 1989. The parties dispute whether such coverage 
was requested or merely discussed. Again, however, the 
evidence is sufficient to support a finding that Mead did not 
contract for that coverage. 

Finally, we note that during the trial, Mead confessed that he 
had contracted for coverage of his Pierce and Newman Grove 
properties, and acknowledged that he is liable for any premium 
which may remain due with respect to those properties. 
However, we cannot determine from the record whether Mead 
continues to owe such premiums. 

To summarize, then, we hold that in July 1988, Mead was 
bound by a temporary contract of insurance with respect to the 
Burwell property, but that the temporary contract expired after 
a reasonable period of time. We reverse the Court of Appeals’ 
judgment and remand this action to that court with direction to 
remand the cause for determination of the reasonable duration 
of the temporary contract of insurance and the premium 
applicable thereto, and for a determination of the premiums 
remaining due, if any, with respect to the Pierce and Newman 
Grove properties. 

REVERSED AND REMANDED WITH DIRECTION. 
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OF COUNTY COMMISSIONERS OF DOUGLAS COUNTY, NEBRASKA, 
APPELLEE. 

508 N.W.2d 827 


Filed December 3, 1993. No. S-92-263. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the determination made by the 
court below. 

2. Statutes: Legislature: Intent. When considering a series or collection of statutes 
pertaining to a certain subject matter which are in pari materia, they may be 
conjunctively considered and construed to determine the intent of the 
Legislature, so that different provisions of the act are consistent and sensible. 

3. Statutes. To the extent there is a conflict between two statutes on the same 
subject, a specific statute prevails over a general statute. 

4. Constitutional Law: Taxation. A claim for refund of payments made as a result 
of alleged unconstitutional taxes must be made under Neb. Rev. Stat. 
§ 77-1736.04 (Cum. Supp. 1992). 

5. Pleadings. A petition will be sufficient if, under the facts alleged, the law entitles 
a plaintiff to recover. 

6. Property: Taxation. At most, under Neb. Rev. Stat. § 77-1736.04 (Cum. Supp. 
1992), a taxpayer would be entitled to a refund of the difference between the 
taxes levied against the property and the taxes which the taxpayer would have 
been required to pay if all of the property treated as exempt had been placed on 
the tax rolls and taxed. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed. 


William R. Johnson and Raymond E. Walden, of Kennedy, 
Holland, DeLacy & Svoboda, for appellant. 


James S. Jansen, Douglas County Attorney, and Edwin T. 
Lowndes for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


HastinGs, C.J. 

AMISUB (Saint Joseph Hospital), Inc., brought this action 
pursuant to Neb. Rev. Stat. § 77-1735 (Reissue 1990), to 
recover real and personal property taxes paid for the year 1989. 
The district court dismissed the plaintiff’s third amended 
petition and overruled the plaintiff’s motion for a new trial. 
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Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the deter- 
mination made by the court below. Jn re Application of 
City of Lexington, ante p. 62, 504 N.W.2d 532 (1993); In re 
Application of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 
(1993). 

The plaintiff-appellant, AMISUB, owns and operates Saint 
Joseph Hospital in Omaha and owns real and personal 
property at the hospital and elsewhere in Douglas County. The 
plaintiff’s personal property in Douglas County was valued, 
assessed, and levied upon, with a total tax for 1989 of 
$246,326.26. The plaintiff's real property was valued, assessed, 
and levied upon, with a total tax for 1989 of $1,709,193.24. 
Payments for both the first and second half property taxes were 
made under protest. American Medical International 
demanded a refund of the personal property taxes paid by 
AMISUB, a wholly owned subsidiary, by a letter to the Douglas 
County treasurer dated December 28, 1989. The claim was 
denied by the Douglas County Board of County 
Commissioners on January 16, 1990. AMISUB demanded 
refund of its second half real property taxes by letter dated 
August 13. The board denied this claim on August 21. 

AMISUB filed suit in the district court, seeking refund of all 
1989 real and personal property taxes. A trial was held on 
November 27, 1991, and the court decided the matter upon the 
plaintiff’s third amended petition, filed with leave of court on 
December 10, after close of all the evidence. That petition 
asserted that the action was brought pursuant to § 77-1735 
(Reissue 1990) and that the taxes assessed, levied, and paid by 
AMISUB for the year 1989 were unconstitutional. It was 
alleged that the taxes violated both the uniformity requirements 
of article VIII, § 1, of the Nebraska Constitution and the Equal 
Protection Clause of the 14th Amendment to the U.S. 
Constitution in that the rolling stock of certain railroads was 
“unlawfully exempted” from taxation, in that certain pipeline 
companies and airlines “will pay no taxes on their personal 
property in Douglas County for tax year 1989,” and in that by 
an agreement with the State of Nebraska certain railroads were 
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taxed on the basis of 25 percent of the actual value of their 
property. This petition prayed for an order by the court that the 
taxes for the year 1989 levied and assessed and paid by 
AMISUB be refunded in full. 

On January 22, 1992, the district court entered its order, 
finding generally for the defendant and dismissing the 
plaintiff’s third amended petition. The court noted that the 
plaintiff had limited its cause of action to an action brought 
under § 77-1735 (Reissue 1990). The court concluded: 

Section 77-1735 sets forth a procedure for claiming a 
refund of taxes paid which the payor claims to be illegal 
“for any reason other than the valuation of the property.” 
As the Court stated in its prior decision overruling 
defendant’s demurrer, plaintiff’s claim is not one of illegal 
valuation but is based on uniformity. Plaintiff claims that 
its assessment is illegal because other owners of personal 
and real property have been illegally exempted in whole or 
in part. 

Section 77-1735 defines what an illegal tax is which may 
be refunded pursuant to the statute. It states that “Illegal 
shall mean a tax levied for an unauthorized purpose or as a 
result of fraudulent conduct on the part of the taxing 
officials.” Plaintiff seems to contend that a tax levy that is 
not uniform is illegal. Without deciding that contention, a 
tax illegal for that reason cannot be found to be within the 
plain meaning of the definition of “illegal”. There is no 
evidence that the tax involved was levied for an 
unauthorized purpose or as a result of fraudulent conduct 
on the part of the tax officials and, therefore, plaintiff 
may not utilize said section to claim a refund for the tax it 
claims is illegal. 

On appeal, AMISUB asserts that the district court erred in 
finding a lack of jurisdiction under § 77-1735 (Reissue 1990), 
based on the court’s interpretation that the statute’s scope did 
not allow for a challenge to the uniformity of taxes imposed on 
the plaintiff. 

This court recently addressed the requirements for a cause of 
action under § 77-1735 (Reissue 1986) in First Data Resources 
v. Howell, 242 Neb. 248, 494 N.W.2d 542 (1993). We found that 
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a cause of action is stated under § 77-1735 for the payment of 
an invalid tax when the petition filed by the taxpayer alleges 
that the taxes assessed and levied were unconstitutional and 
void. 
The version of § 77-1735 operative at the time of First Data 
Resources stated: 

If a person who claims a tax or any part thereof to be 
invalid for any reason other than the valuation of the 
property shall have paid the same to the treasurer or other 
proper authority in all respects as though the same was 
legal and valid, he or she may . . . demand the same in 
writing from the county treasurer to whom paid. 

(Emphasis supplied.) 

However, the section at issue has since been amended by 1989 
Neb. Laws, L.B. 762, which became effective on August 25, 
‘1989, and 1991 Neb. Laws, L.B. 829, which became effective 
on June 11, 1991. L.B. 762 provided as follows: 


(1) Except as provided in subsection (2) of this section, if a 
person makes a payment to any county or other political 
subdivision of any tax upon real or personal property or 


any payment in lieu of tax with respect to property and 
whe claims a@ the tax or any part thereof te-be-invalid is 


illegal for any reason other than the valuation the property 
... he or she may, at any time within thirty days after such 


payment, make a written claim for refund of the payment 
.... For purposes of this section, illegal shall mean a tax 
levied for an unauthorized purpose or as a result of 


fraudulent conduct on the part of the taxing officials. 
(Emphasis and overstrikes in original.) 


L.B. 829 provided in pertinent part: 

(1) Except as provided in subsection (2) of this section, if a 
person makes a payment to any county or other political 
subdivision of any property tax upen—real-er_persenal 
preperty or any payment in lieu of tax with respect to 
property and claims the tax or any part thereof is illegal 
for any reason other than the valuation or equalization of 
the property, he or she may, at any time within thirty days 
after such payment, make a written claim for refund of the 
payment from the county treasurer to whom paid. 
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(Emphasis and overstrikes in original.) 

Although AMISUB asserts in its brief that the action 
originally was filed February 15, 1990, the record before us 
contains only the third amended petition, filed December 10, 
1991, which alleged that recovery was sought “pursuant to 
§ 77-1735 R.R.S. 1943 (Reissue of 1990).” Nevertheless, it 
seems apparent that this lawsuit was tried and decided on the 
basis of § 77-1735 as amended by L.B. 762 and codified as 
§ 77-1735 (Reissue 1990), and this appeal will be determined on 
the theory upon which the parties and the trial court relied. 

As may be seen, § 77-1735 applicable at the time of First 
Data Resources, supra, is quite different from the section as 
amended by L.B. 762 in that “invalid” has been changed to 
“illegal” and illegal has been defined as “a tax levied for an 
unauthorized purpose or as a result of fraudulent conduct on 
the part of the taxing officials.” § 77-1735 (Reissue 1990). 
Therefore, we are not free to apply the general dictionary 
definition of “illegal” in resolving this matter, but must apply 
the more limited definition contained in the statutes. 

Nowhere in AMISUB’s petition is it alleged that the tax 
complained of was “levied for an unauthorized purpose or as a 
result of fraudulent conduct on the part of the taxing officials,” 
as required by § 77-1735 (Reissue 1990), nor do any of the 
allegations support such conclusion. However, AMISUB 
asserts that a tax levied in violation of the Constitution not only 
is illegal, but also has an unauthorized purpose, and contends 
that, despite the change in language, § 77-1735 always has been 
and still is a vehicle for constitutional challenges. As previously 
stated, the thrust of the allegations made in the third amended 
petition is that the tax levied against AMISUB was 
unconstitutional and illegal because certain “ ‘machinery and 
equipment used for business purposes’ ” was exempted from 
taxation, that certain railroad rolling stock was “unlawfully 
exempted from taxation,” that Northern Natural Gas 
Company and other centrally assessed taxpayers would pay no 
taxes on personal property under the existing or previously 
existing tax laws, and that other taxpayers were taxed on only 
25 percent of their actual value. AMISUB concluded by praying 
for a refund of all taxes paid in 1989. However, as discussed 
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below, § 4 of L.B. 762 also made changes to Neb. Rev. Stat. 
§ 77-1736.04 (Reissue 1986). These changes reflect the 
Legislature’s intent to separately treat challenges to the 
constitutionality of atax. 

The more important changes in the “refund” law were 
brought about by L.B. 762 and L.B. 829 as they amended 
§ 77-1736.04 (Reissue 1986). That section, at the time of First 
Data Resources, supra, read in part as follows: 

If, by judgment or final order of any court of 
competent jurisdiction in this state, in an action not 
pending on appeal or error, it has been or shall be 
adjudged and determined that any personal property or 
real estate tax, assessment, or penalty or any part thereof 
was illegal and such judgment or order has not been made 
or shall not be made in time to prevent the collection or 
payment of such tax, assessment, or penalty, then such 
tax, assessment, or penalty, whether expended or not, 
which has been collected pursuant to such illegal tax, 
assessment, or penalty for the year such tax, assessment or 
penalty is determined to be illegal shall, without the 
necessity of filing a claim therefor, be repaid and refunded 
in the county where originally paid to the person paying 
such tax, assessment or penalty. 

(Emphasis supplied.) § 77-1736.04 (Reissue 1986). 

Section 4 of L.B. 762, codified as § 77-1736.04 (Reissue 
1990), provided: 

If . . . by judgment or final order of any court of 
competent jurisdiction in this state, in an action not 
pending on appeal or error, it has been or shall be 
adjudged and determined that any real or personal 
property . . . tax, assessment, or penalty or any part 
thereof was unconstitutional for any reason other than the 
valuation of the property . . . and such judgment or order 
has not been made . . . in time to prevent the collection or 
payment of such tax, assessment, or penalty, then such 
tax, assessment, or penalty, whether expended or not, 
which has been collected pursuant to such . 

unconstitutional tax, assessment, or penalty for the year 
such tax, assessment, or penalty is determined to be. . . 
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unconstitutional shall, without the necessity of filing a 
claim therefor, be repaid and refunded in the county where 
originally paid to the person paying such tax, assessment, 
or penalty. 
(First emphasis supplied.) (Other emphasis in original.) 
(Emphasis omitted.) 

The provisions of L.B. 829, codified as § 77-1736.04 (Cum. 
Supp. 1992), also specifically address the unconstitutionality of 
atax: 

(1) If a court of competent jurisdiction by final 
nonappealable order determines that any property tax or 
penalty . . . is unconstitutional for any reason other than 
the valuation or equalization of the property, the tax or 
penalty shall be refunded to the person paying the tax... 
without the necessity of filing a claim therefor. .. . 


(3) An action seeking the declaration that a tax or 
penalty is unconstitutional shall be brought within the 
year that the tax or penalty is levied or assessed. A refund 
shall be provided only to a person who has instituted legal 
proceedings to declare the tax or penalty unconstitutional. 

(Emphasis omitted.) 

When considering a series or collection of statutes pertaining 
to a certain subject matter, which statutes are in pari materia, 
they may be conjunctively considered and construed to 
determine the intent of the Legislature, so that different 
provisions of the act are consistent and sensible. Curry v. State 
ex rel. Stenberg, 242 Neb. 695, 496 N.W.2d 512 (1993); Jn re 
Interest of Powers, 242 Neb. 19, 493 N. W.2d 166 (1992). 

To the extent there is a conflict between two statutes on the 
same subject, a specific statute prevails over a general statute. 
Maack v. School Dist. of Lincoln, 241 Neb. 847, 491 N.W.2d 
341 (1992); Cole v. Kilgore, 241 Neb. 620, 489 N.W.2d 843 
(1992). 

Thus, while “unconstitutionality” generally may be 
encompassed under the term “illegality,” in this instance it is 
clear that by the changes to §§ 77-1735 and 77-1736.04 
effectuated by L.B. 762, the Legislature intended uncon- 
stitutionality to be treated separately from allegations of 
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illegality due to an unauthorized purpose or fraudulent conduct 
on the part of taxing officials. A claim for refund of payments 
made as a result of alleged unconstitutional taxes must be made 
under § 77-1736.04 (Cum. Supp. 1992). 

However, this does not end our inquiry. “A petition will be 
sufficient if, under the facts alleged, the law entitles a plaintiff 
to recover.” First Nat. Bank of Omaha y. State, 241 Neb. 267, 
271, 488 N.W.2d 343, 346 (1992). Therefore, we examine 
§ 77-1736.04 (Reissue 1990) to determine whether AMISUB 
has alleged and proved facts sufficient to support a cause of 
action under that section, the provisions of which we have 
previously set forth. 

AMISUB’s theory of recovery seems to be that because the 
exemptions granted to certain taxpayers were unconstitutional, 
AMISUB is to be placed in the same position as those taxpayers 
which escaped taxation by receiving a full refund of the taxes 
paid. That is not the rule to come out of any of the recent tax 
cases beginning with Northern Natural Gas Co. v. State Bd. of 
Equal. , 232 Neb. 806, 443 N.W.2d 249 (1989), cert. denied 493 
U.S. 1078, 110 S. Ct. 1130, 107 L. Ed. 2d 1036 (1990), and 
culminating in MAPCO Ammonia Pipeline v. State Bd. of 
Equal., 242 Neb. 263, 494 N.W.2d 535 (1993). At most, 
AMISUB would be entitled to a refund of the difference 
between the taxes levied against the property of AMISUB and 
the taxes which AMISUB would have been required to pay if all 
of the property treated as exempt had been placed on the tax 
rolls and taxed. See id. Contrary to the facts developed in 
MAPCO Ammonia Pipeline as to the ratio between property 
which was treated as exempt plus the value of property of the 
railroads and the value of all tangible property in Nebraska, the 
record here contains no evidence upon which such a 
determination could be made. Therefore, AMISUB has failed 
to meet its burden of establishing these facts, and its petition 
was properly dismissed. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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SCHOOL DISTRICT OF WATERLOO IN THE COUNTY OF DOUGLAS IN 
THE STATE OF NEBRASKA, ALSO KNOWN AS DOUGLAS COUNTY 
SCHOOL District 0011, A POLITICAL SUBDIVISION OF THE STATE 
OF NEBRASKA, APPELLANT, V. DREW HUTCHINSON AND JUDY 
HUTCHINSON, HUSBAND AND WIFE, APPELLEES. 

508 N.W.2d 832 


Filed December 10, 1993. No. S-91-601. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made by the court 
below. 

2. Schools and School Districts: Statutes: Legislature. School boards are creatures 
of statute, and their powers are limited. They can bind the district only within the 
limits fixed by the Legislature; beyond that, their acts are void. 

3. Schools and School Districts: Legislature. Any action taken by a school board 
must be through either an express or implied power conferred by legislative 
grant. 

4. Schools and School Districts: Statutes. Neb. Rev. Stat. § 79-443 (Reissue 1987) 
requires school boards to devise such means as may seem best to secure the 
regular attendance and progress of children at school. A school board may 
choose to provide bus transportation as a means of securing its students’ 
attendance. 

5. Schools and School Districts: Statutes: Contracts: Time. School boards have 
statutory authority to enter into contracts under such terms and conditions as 
the board deems appropriate for a period not to exceed 4 years for the provision 
of transportation services. 

6. Schools and School Districts. School boards have the power to purchase buses 
for transporting students to and from school or school-related activities. 

. The power to determine the means of providing transportation for 

school attendance is discretionary with the school board of each school district. 

8. Schools and School Districts: Legislature: Courts: Jurisdiction. If a school 

board acts within the power conferred upon it by the Legislature, the courts 
cannot question the manner in which a board has exercised its discretion in 
regard to a subject matter over which it has jurisdiction, unless such action is so 
unreasonable and arbitrary as to amount to an abuse of the discretion reposed in 
it. 

Appeal from the District Court for Douglas County, KEiTH 

Howarb, Judge, on appeal thereto from the County Court for 

Douglas County, RoBERT C. VONDRASEK, Judge. Judgment of 


District Court reversed, and cause remanded with direction. 


- John F. Recknor and Danene J. Tushar, of Barlow, Johnson, 
DeMars & Flodman, for appellant. 
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Jay L. Welch and Gary F. Smolen, of Rickerson, Welch & 
Kruger, for appellees. 


HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

The appellant, School District of Waterloo (Waterloo), 
claims that the district court erred when it affirmed a county 
court ruling that Waterloo had no authority to charge a fee for 
bus transportation provided to students who live more than 4 
miles from their school. 

We reverse the affirmance of the district court for Douglas 
County and remand this cause to that court with direction to 
remand the cause to the Douglas County Court with instruction 
to enter judgment in favor of Waterloo. 


STANDARD OF REVIEW 
Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made 
by the court below. Malzahn v. Transit Authority, ante p. 425, 
507 N.W.2d 289 (1993); Douglas Cty. Bank & Trust v. Stamper, 
ante p. 226, 505 N.W.2d 693 (1993). 


ASSIGNMENTS OF ERROR 

Waterloo claims that the district court erred in affirming the 
decision of the county court and in failing to find that (1) 
Waterloo can charge a fee for providing bus transportation to 
those students who live more than 4 miles from the school they 
attend and who request the service; (2) under principles of res 
judicata, a federal district court’s dismissal of the Hutchinsons’ 
42 U.S.C. § 1983 (1988) action supports a judgment in favor of 
the school district; and (3) the appellees, by accepting the 
benefit of the bus transportation, are estopped from claiming 
that the school district had no authority to charge 
transportation fees. 


FACTS 
Before 1985, Waterloo offered free bus transportation to all 
of its students. In the 1985-86 school year, Waterloo began 


SCHOOL DIST. OF WATERLOO v. HUTCHINSON 667 
Cite as 244 Neb. 665 


charging a fee to those parents who requested bus service for 
their children. Waterloo pays about 50 percent of the total cost 
of the bus service, while fees from the parents pay for the 
balance. Waterloo charges the same rates to all families who 
request the service, regardless of how far they live from the 
school. 

The parties stipulated, inter alia, to the following facts: 

From the school years 1985-86 through 1989-90, Drew and 
Judy Hutchinson, who live more than 4 miles from the 
Waterloo school, requested and received from Waterloo school 
bus transportation for their three children. The Hutchinsons 
- were charged a total of $2,115 for bus transportation during 
those years. Although their children continued to use the 
transportation, the Hutchinsons refused to pay the fees, 
claiming that Waterloo had no legal authority to charge a fee 
for the transportation provided to students living more than 4 
miles from their school. 

After trial on Waterloo’s claim for the Hutchinsons’ 
uncollected fees, the county court found “generally in favor of 
the defendants.” On appeal, the district court affirmed that 
ruling. 

In a related action, the appellees filed suit against Waterloo 
in federal district court, claiming that under § 1983, Waterloo’s 
assessment of transportation fees against the Hutchinsons 
violated the U.S. Constitution. Appellees’ federal suit was 
dismissed because it failed to state a claim upon which relief 
could be granted. The dismissal was not appealed. 


ANALYSIS 

School boards are creatures of statute, and their powers are 
limited. They can bind the district only within the limits fixed by 
the Legislature; beyond that, their acts are void. Fulk v. School 
District, 155 Neb. 630, 53 N.W.2d 56 (1952). Any action taken 
by a school board must be through either an express or implied 
power conferred by legislative grant. Jd. 

Neb. Rev. Stat. § 79-443 (Reissue 1987) sets forth the general 
governing powers and duties conferred upon school boards. 
One of the enumerated duties under § 79-443 requires school 
boards to “devise such means as may seem best to secure the 
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regular attendance and progress of children at school.” A 
school board may choose to provide bus transportation as a 
means of securing its students’ attendance. However, a school 
board is under no statutory duty to do so. Warren v. Papillion 
School Dist. No. 27, 199 Neb. 410, 259 N.W.2d 281 (1977). 

School boards also have several specific powers related to 
transportation. For example, school boards have statutory 
authority to “enter into contracts under such terms and 
conditions as the board deems appropriate for a period not to 
exceed four years for the provision of . . . transportation 
services ... .” Neb. Rev. Stat. § 79-4,154.01 (Reissue 1987). 
School boards also have the power to purchase buses for 
transporting students to and from school or school-related 
activities. Neb. Rev. Stat. § 79-487 (Reissue 1987). 

A mandatory duty relating to transportation is also imposed 
on school boards. Neb. Rev. Stat. § 79-490 (Cum. Supp. 1992) 
provides: 

When no other means of free transportation is 
provided to a student attending a public school, [a 
mileage] allowance for transportation shall be made to the 
family of such student by the [school] district in which 
such family resides as follows: 

(1) When a student attends an elementary school in his 
or her own district and lives more than four miles from the 
public schoolhouse in such district .... 

Implicit in § 79-490 is a school board’s authority to provide free 
transportation to students if it chooses to do so. To the extent 
that Galstan v. School Dist. of Omaha, 177 Neb. 319, 128 
N.W.2d 790 (1964), holds that school boards have no authority 
to provide free transportation, itisoverruled. _ 

Since this litigation was commenced, the Legislature 
amended § 79-490 to explicitly authorize school boards to 
provide transportation to students who live within a 4-mile 
radius of their schools and to charge a fee for those services. As 
amended, the statute does not address whether school boards 
may charge for transportation provided to students who reside 
morethan 4 miles from their schools. 

Under the foregoing statutes and case law, Waterloo clearly 
has the power to offer transportation services to its students, to 
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contract with a bus company to provide those services, and to 
charge a fee to students living within a 4-mile radius of the 
schools. : 

The issue here is whether Waterloo, during the relevant 
period under consideration, could charge a fee for the bus 
transportation it provided to students living beyond the 4-mile 
radius. 

This court has stated that the power to determine the means 
of providing transportation for school attendance is 
discretionary with the school board of each school district. 
Warren, supra; Connot v. Monroe, 193 Neb. 453, 227 N.W.2d 
827 (1975). If a school board acts within the power conferred 
upon it by the Legislature, the courts cannot question the 
manner in which a board has exercised its discretion in regard to 
a subject matter over which it has jurisdiction, unless such 
action is so unreasonable and arbitrary as to amount to an 
abuse of the discretion reposed in it. See Galstan, supra. 

We find that a school board’s discretionary power to 
determine the means of providing transportation carries with it 
the implied power to decide whether to charge a fee for 
transportation provided to students living outside a 4-mile 
radius of their schools. As its means of providing 
transportation, Waterloo chose to contract with a bus company 
and charge the users of the service a fee to help pay for the 
service. Waterloo’s decision to charge a fee for this bus service, 
which it was under no statutory duty to provide, falls within its 
discretion. The fees charged by Waterloo covered only half the 
cost of the bus service and were the same for those students 
living within and without the 4-mile radius of the school. As 
such, Waterloo’s fees for students living outside the 4-mile 
radius were not so unreasonable or arbitrary as to amount to an 
abuse of discretion. 

Because we find that Waterloo’s discretionary power 
includes the power to decide whether to charge fees for 
transportation provided to students outside the 4-mile radius, 
we need not address Waterloo’s two remaining assignments of 
error. 

We reverse the district court’s affirmance and remand the 
cause to that court with direction to remand the cause to the 
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county court with instruction to enter judgment in favor of 
Waterloo. 
REVERSED AND REMANDED WITH DIRECTION. 
LANPHIER, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. FRANK TLAMKA, APPELLANT. 
508 N.W.2d 846 


Filed December 10, 1993. No.S-91-664. 


1. Trial: Rules of Evidence. In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska Evidence Rules, 
not judicial discretion, except in those instances under the Nebraska Evidence 
Rules when judicial discretion is a factor involved in admissibility of evidence. 

2. Trial: Rules of Evidence: Hearsay: Words and Phrases. Hearsay is a statement, 
other than one made by the declarant while testifying at the trial or hearing, 
offered in evidence to prove the truth of the matter asserted. Neb. Evid. R. 
801(3). 

3. Rules of Evidence: Hearsay. A statement relating to a startling event or 

condition made while the declarant was under the stress of excitement caused by 

the event or condition, although hearsay, is admissible under the ‘excited 
utterance” exception to the hearsay rule. 

:_____.. For a statement to qualify as an excited utterance, the following 
criteria must be established: (1) There must have been a startling event, (2) the 
statement must relate to the event, and (3) the statement must have been made by 
the declarant while under the stress of the event. 

5. Rules of Evidence: Hearsay: Time. For hearsay to be admissible under the 
excited utterance exception, statements need not be made contemporaneously 
with the exciting cause but may be made subsequent to it, provided there has not 
been time for the exciting influence to lose its sway and to be dissipated. The key 
requirement is spontaneity, a showing that the statement was made without time 
for conscious reflection. 

6. Rules of Evidence: Hearsay. The true test in spontaneous exclamations is not 
when the exclamation was made, but whether under all the circumstances of the 
particular exclamation the speaker may be considered as speaking under the 
stress of nervous excitement and shock produced by the act in issue. 

7, Trial: Rules of Evidence: Hearsay. A statement is not hearsay if the declarant 
testifies at the trial or hearing and is subject to cross-examination concerning the 
statement and if the statement is consistent with his testimony and is offered to 
rebut an express or implied charge against him of recent fabrication or improper 
influence or motive. 


STATE v. TLAMKA . 671 
Cite as 244 Neb. 670 


8. Judgments: Appeal and Error. Where the record adequately demonstrates that 
the decision of a trial court is correct, although such correctness is based on a 
ground or reason different from that assigned by the trial court, an appellate 
court willaffirm. 

Petition for further review from the Nebraska Court of 
Appeals, SiEvERS, Chief Judge, and CONNOLLY and WRIGHT, 
Judges, on appeal thereto from the District Court for Lancaster 
County, Pau D. Merritt, Jr., Judge. Judgment of Court of 
Appeals affirmed. 


Bradley J. Montag, of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellant. 


Don. Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


Hastincs, C.J., BoSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and MorAN, D.J., Retired. 


Moran, D.J., Retired. 

Frank Tlamka was convicted in a jury trial of first degree 
sexual assault on a child and sentenced to prison for not less 
than 2 nor more than 5 years. Tlamka appealed to the Nebraska 
Court of Appeals, which affirmed the conviction. State v. 
Tlamka, 3 NCA 28 (1993). We granted Tlamka’s petition for 
further review to consider the admissibility of the victim’s 
statements made to an investigating officer 3 days after the 
assault. 

The assault occurred in Lincoln at the home of the victim, 
J.H., on Sunday afternoon, July 22, 1990, while Tlamka was 
babysitting J.H. and her younger sister. At the time, Tlamka 
was 61 years old and J.H. was nearly 5 years old. That day, the 
victim’s grandmother, Arlene, and the victim’s mother went 
shopping and the victim’s father worked his part-time job. 

Tlamka knew J.H.’s family well because he lived with Arlene 
and often saw J.H. and her family during their visits to Tlamka 
and Arlene’s home in Morse Bluff, Nebraska, and during 
Tlamka and Arlene’s visits to J.H.’s home in Lincoln. Tlamka 
had a good relationship with Arlene’s sons and J.H.’s family. 
Tlamka often babysat J.H. and her younger sister. Witnesses 
described J.H. and Tlamka as “very friendly, very close,” and 
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“inseparable.” Tlamka regarded the victim as a natural 
granddaughter, giving her gifts and spending time with her 
when they were together. J.H. referred to him as “Po-po.” 

After J.H.’s parents returned home that day, at 
approximately 5:30 p.m., Tlamka took J.H.’s father aside to 
talk with him. Tlamka told the father that the parents should 
keep their bedroom door closed “when [they] were making love 
because [J.H.] is starting to talk about what [the parents] were 
doing in there.” Tlamka also told J.H.’s father that J.H. had 
told Tlamka she “ ‘saw mommy putting daddy’s weiner in her 
mouth.’ ” After Tlamka and Arlene left J.H.’s home to return 
to Morse Bluff, J.H’s father told J.H.’s mother what Tlamka 
had said. The father testified that J.H. unexpectedly came 
“around the corner and she told me, ‘I saw Po-po’s weiner.’ ” 
When questioned by her parents, J.H. indicated by pointing her 
finger that Tlamka’s penis had been placed in her mouth. 

The next day, J.H. came to her mother with a naked “Ken 
doll” and told her mother, “ ‘This is what Po-po looked like 
when you were shopping, mama.’ ” According to her mother, 
J.H. had never reported similar sexual contact prior to July 22 
and never identified anyone other than “Po-po” as being 
responsible. 

After discussing the matter with their pastor, the parents 

decided to seek police assistance. On the evening of July 25, 
Mark Lantis, a sergeant of the Lincoln Police Department, 
visited J.H.’s home, bringing with him anatomically illustrative 
dolls. 
_ When Officer Lantis arrived, he observed J.H. running 
about her home. On cross-examination, he was asked about 
J.H.’s demeanor the evening he interviewed her. Officer Lantis 
testified that J.H. was “overly shy when I first got there, 
however . . . after I’d been with her for a while she was real — 
real easygoing and was able to talk to me and seemed real 
comfortable with me.” During the interview, when Officer 
Lantis would ask a question, J.H. would look to her parents 
standing in her bedroom doorway to see if it was okay to 
answer. Officer Lantis acknowledged on cross-examination 
that he would expect a 4-year-old girl to be shy. 

Over Tlamka’s hearsay objection, Officer Lantis testified to 
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the conversation he had with J.H. The officer stated that he 
asked J.H. what happened, having her use the dolls to show 
him what occurred and asking her to use the adult male doll as 
Tlamka. J.H. related that Tlamka had taken her clothes off. 
Officer Lantis asked her if Tlamka had kept his clothes on, and 
J.H. told him, “ ‘No.’ ” She proceeded to undress the male doll 
with the exception of the doll’s underwear. Officer Lantis asked 
J.H., “Is that how he was dressed?” J.H. hesitated and then 
told the officer, “ ‘No.’ ” He asked her to show him how 
Tlamka was dressed. J.H. then pulled the doll’s underwear 
down until the penis on the doll was exposed. 

In response to J.H.’s hesitancy to use the dolls at this point in 
the interview, Officer Lantis asked her to use the male doll with 
herself to show him what had happened. J.H. then placed the 
male doll between her legs, rubbing its penis against her vaginal 
area and then over her stomach and both her nipples. She then 
turned over, lay on her stomach, and rubbed the male doll 
against her buttocks. 

In addition to the interview using the dolls, Officer Lantis. 
questioned J.H. further. J.H. told him that vaginal penetration 
occurred, but not anal penetration, and that Tlamka had placed 
his penis in her mouth. When questioned whether this had 
happened anywhere else, J.H. held up two fingers and told 
Officer Lantis that it had happened when “ ‘we stayed at 
grandma’s.’ ” 

J.H. was examined by Dr. Kristen Johnson on July 26. J.H. 
told the doctor that Tlamka had sexual contact with her, and she 
gave the doctor an account consistent with the one given to the 
officer. The physical examination indicated no physical 
evidence of sexual abuse. J.H.’s genital area was normal for a 
female her age. Her hymen was intact and measured 3 mm, also 
normal for her age. In an exam the month before, Dr. Johnson 
had examined J.H.’s genital area, and J.H. did not hesitate to 
let the doctor do the exam on that occasion. During the exam on 
July 26, however, the doctor noted that J.H. was hesitant to let 
the doctor check her genitals closely, that J.H. “kept closing her 
legs,” and that J.H. looked to her mother for reassurance. 
Despite the lack of physical evidence of sexual abuse, Dr. 
Johnson was not surprised no physical evidence was found, 
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considering J.H.’s account. 

At trial, J.H. testified and was cross-examined concerning 
the assault. She testified on direct examination that Tlamka had 
had sexual contact with her and that at the time his penis was 
“hard” and pointed downward. On cross-examination, 
defendant’s counsel reminded J.H. of her previous deposition 
testimony and asked her whether her mother had taught her to 
say “private,” “wee wee,” or “rock hard.” J.H. answered, 
“No.” J.H.’s testimony was consistent with the reports she gave 
to Officer Lantis and Dr. Johnson. 

In his defense, Tlamka denied having sexual contact with 
J.H. He testified that on July 22, he was left with J.H. and her 
sister while Arlene and J.H.’s mother went shopping. After 
putting J.H.’s sister down for a nap, Tlamka sat down and read 
the paper. Tlamka related that after a period of time, J.H. told 
him she was tired and wanted to take a nap. Since J.H. wanted 
him to come with her to her bedroom, Tlamka accompanied 
J.H. to her bedroom. Tlamka testified that J.H. lay in her bed 
for about “three, four minutes” and that J.H. then came to lie 
next to him on the floor next to her bed. Tlamka stated that 
after some time, J.H. brushed her hand across his groin, bent 
over, and “made a kissing sound.” Tlamka was surprised and 
asked J.H. what she was doing. J.H. told Tlamka that she had 
seen her parents doing what she had done, and Tlamka 
explained that her parents did that because they were married. 
According to Tlamka, the conversation ended when Tlamka 
and J.H heard Arleneand J.H.’s mother return home. 

Additionally, Tlamka offered in his defense testimony by Dr. 
Rodney Taylor, a urologic surgeon from Omaha. Dr. Taylor 
examined Tlamka, took his medical history, and conducted a 
nocturnal penial tumescence study in a sleep laboratory to 
monitor Tlamka’s ability to have an erection during sleep. The 
sleep study revealed that Tlamka had one partial erection, or 
tumescence, one night and no erection the second night of the 
study. Normal men Tlamka’s age are expected to have four to 
six adequate erections, adequate being described as sufficient 
for vaginal penetration, at night during sleep. From his 
examination and study, Dr. Taylor testified that Tlamka 
suffered from organic erectile dysfunction, making Tlamka 
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incapable of having an erection and impotent. Tlamka’s 
medical history disclosed that he had been impotent, that is, 
unable to have an erection adequate for vaginal penetration, for 
10 years. 

Dr. Taylor further testified that Tlamka could not have had 
an erection adequate for vaginal penetration on July 22. 
However, the doctor stated that loss of sensation to the penis or 
loss of sexual desire would not necessarily occur despite 
impotence. In Dr. Taylor’s opinion, Tlamka was still capable of 
achieving orgasm. 

In addition to Dr. Taylor’s testimony, Tlamka also offered 
the testimony of his priest, banker, and physician as character 
witnesses. 

The Court of Appeals affirmed Tlamka’s conviction, citing 
State v. Plant, 236 Neb. 317, 461 N.W.2d 253 (1990), and other 
Nebraska decisions for the proposition that the requirements of 
spontaneity and contemporaneousness for the excited utterance 
exception to the hearsay rule are relaxed for child-declarants. 
The Court of Appeals stated that Plant and other Nebraska 
decisions replaced the spontaneity and contemporaneousness 
requirements of the excited utterance exception by a test of time 
and the capacity of the child for fabrication. We granted 
Tlamka’s petition for further review, but limited our review to 
the admissibility of J.H.’s statement or statements to Officer 
Lantis. 

“[I]n all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence... .” 
State v. Messersmith, 238 Neb. 924, 936, 473 N.W.2d 83, 92 
(1991). Accord, State v. Toney, 243 Neb. 237, 498 N.W.2d 544 
(1993); State v. Jacob, 242 Neb. 176, 494 N.W.2d 109 (1993). 
“In a jury trial of a criminal case, whether an error in admitting 
or excluding evidence reaches a constitutional dimension or 
not, an erroneous evidential ruling results in prejudice to a 
defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt.” State v. Cox, 231 Neb. 
495, 504, 437 N.W.2d 134, 140 (1989). Accord, State v. Toney, 
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supra; State v. Salamon, 241 Neb. 878, 491 N.W.2d 690 (1992); 
State v. Messersmith, supra. See State v. Watkins, 227 Neb. 
677, 419 N. W.2d 660 (1988). 

“Hearsay is a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted ... .” Neb. 
Evid. R. 801(3). Hearsay is not admissible except as provided in 
the Nebraska Evidence Rules or other rules adopted by statute. 
See Neb. Evid. R. 802. Granting for the sake of argument that 
J.H.’s out-of-court statements to Officer Lantis were hearsay, 
we examine whether the statements were admissible under the 
excited utterance exception to the hearsay rule. 

“A statement relating to a startling event or condition made 
while the declarant was under the stress of excitement caused by 
the event or condition,” although hearsay, is admissible under 
the “excited utterance” exception to the hearsay rule. Neb. 
Evid. R. 803(1). 

“For a statement to qualify as an excited utterance, the 
following criteria must be established: (1) There must have 
been a startling event, (2) the statement must relate to the 
event, and (3) the statement must have been made by the 
declarant while under the stress of the event. . . . The key 
requirement is spontaneity, which ‘requires a showing the 
statements were made without time for conscious 
reflection.’ ” 

State v. Smith, 241 Neb. 311, 316-17, 488 N.W.2d 33, 37 (1992) 
(quoting Jn re Interest of D.P-Y. and J.L. Y., 239 Neb. 647, 477 
N.W.2d 573 (1991)). See, also, 2 McCormick on Evidence § 272 
(John W. Strong ed. 1992). 

For hearsay to be admissible under the excited utterance 
exception, “‘[s]tatements need not be made contemporaneously 
with the exciting cause but ‘may be subsequent to it, provided 
there has not been time for the exciting influence to lose its sway 
and to be dissipated,” ” State v. Jacob, 242 Neb. at 188, 494 
N.W.2d at 118 (quoting 6 John H. Wigmore, Evidence in Trials 
at Common Law § 1750 (James H. Chadbourn rev. 1976)). 
“T]he key requirement is spontaneity, a showing that the 
statement was made without time for conscious reflection.” 
State v. Boppre, 243 Neb. 908, 927, 503 N.W.2d 526, 538 
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(1993). Accord, State v. Jacob, supra; In re Interest of D.PY. 
and J.L.¥., supra; State v. Plant, supra. However, the time 
interval between the startling event and the statements in 
question is not “of itself dispositive of the spontaneity issue.” 
State v. Boppre, 243 Neb. at 927, 503 N.W.2d at 538. Accord, 
In re Interest of D.P-Y. and J.L.¥., supra; State v. Roy, 214 
Neb. 204, 333 N.W.2d 398 (1983). The permissible length of 
time between the statement and the startling event is 
determined on the unique facts of each case. State v. Boppre, 
supra; State v. Jacob, supra. 

Granting that the first two elements of the exception are met, 
namely, the existence of a startling event and a statement 
relating to the event, the sole issue is whether J.H.’s statements 
were made “under the stress of the event.” 

In the investigative interview at issue here, Officer Lantis 
spoke with J.H. 3 days after the alleged assault. During that 
interview, when Officer Lantis arrived, he saw J.H. running 
about her home. Officer Lantis testified that J.H. behaved ina 
manner he would expect of any normal 4-year-old girl. While 
J.H. answered questions in a “somewhat shy” way, looking to 
her parents for reassurance, as the interview proceeded, Officer 
Lantis observed that J.H. was “real easygoing” with him, “was 
able to talk” to him, and “seemed real comfortable with” him. 

As stated in State v. Plant, 236 Neb. 317, 329, 461 N.W.2d 
253, 264 (1990): “While it is not necessary to show that the 
declarant was visibly excited in order to qualify under the 
excited utterance exception, [citations omitted], a declarant’s 
nervous state is relevant to the issue of whether the statement 
was made by the declarant while under the stress of the event.” 
“ « “TT he true test in spontaneous exclamations is not when the 
exclamation was made, but whether under all the circumstances 
of the particular exclamation the speaker may be considered as 
speaking under the stress of nervous excitement and shock 
produced by the act inissue....” ’ ” State v. Jacob, 242 Neb. 
176, 188, 494 N.W.2d 109, 118 (1993) (quoting 6 Wigmore, 
supra, § 1745). ; 

In Plant, we held that the statements a 4-year-old made to a 
police investigator 2 days after the startling event, which her 
statements related, were admissible under the excited utterance 
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exception of rule 803(1). Cindy Plant witnessed her father 
throw Christopher Bartlett, her 18-month-old stepbrother, at 
James Bartlett, her 4-year-old stepbrother, and also saw her 
father throw Christopher on the floor, causing the head injuries 
from which Christopher later died. After the abuse of the 
children occurred, Cindy was placed in foster care. 

In a taped interview conducted 2 days after the incident, 
Cindy told the officer what had occurred. The interview was 
admitted into evidence over the defendant’s hearsay objection. 
The interviewing officer testified that at the time of the 
interview, Cindy was extremely shy and apprehensive. She 
“sucked on a finger, clung to her foster mother, and buried her 
head into her foster mother.” State v. Plant, 236 Neb. at 330, 
461 N.W.2d at 264. Cindy was not very verbal, and the officer 
spoke to her for 20 minutes before she would respond. This 
court held that the taped interview was admissible under the 
excited utterance exception, rule 803(1), further holding that 
the interview was also admissible under the residual exceptions 
to the hearsay rule. 

Plant is distinguishable from the case at bar. Cindy was taken 
from her parents and placed in the custody of foster parents 
after she witnessed a brutal incident of child abuse. Here, J.H. 
remained in the care of her parents from the time of the assault 
to the time of the interview with Officer Lantis. Where Cindy 
witnessed an outrageous assault on her siblings, was uprooted 
from familiar surroundings, and was placed in the custody of 
caring strangers, J.H. remained in her parents’ care, providing 
her an opportunity to talk with them concerning the assault. 
While J.H. appeared hesitant to relate the incident to Officer 
Lantis, he observed nothing out of the ordinary in J.H.’s 
behavior. 

We think, under the unique circumstances of this case, that 
J.H. did not make her statements to Officer Lantis while under 
the stress of excitement caused by the assault. While evidence or 
lack of evidence of a declarant’s visible state of excitement is not 
dispositive, see State v. Jacob, supra, and State v. Plant, supra, 
J.H.’s nervous state at the time of the interview on Wednesday 
evening is certainly relevant to determine whether her statement 
was made under the stress of what happened to her the previous 
Sunday afternoon when Tlamka babysat. Given that J.H. had 
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the opportunity to talk with her parents about what had 
happened to her and that approximately 72 hours had passed, 
there was time for conscious reflection on what occurred. 
Because she seemed to behave as normally as any other 
4-year-old girl, J.H. did not make her statements under the 
stress of the event. Therefore, the requirements of rule 803(1) 
are not met, and the statements were inadmissible under the 
excited utterance exception. 

It is true that in Plant and other Nebraska decisions cited in 
Plant, we “loosened the spontaneity requirement” of the 
excited utterance exception and acknowledged that for cases 
involving young children, our inquiry considers a child’s lack of 
capacity to fabricate rather than lack of time to fabricate. 
However, in Plant, we also considered the nervous state the 
child-declarant was in when the out-of-court statements were 
made. We think the declarant’s nervous state at the time the 
statement is made, no matter what the declarant’s age, is 
relevant and should be considered in determining the 
admissibility under rule 803(1). While visible signs of emotional 
upset are only one factor to consider, the absence of such visible 
signs weighs against admitting the statements under rule 803(1). 
See In re Interest of R.A. and V.A., 225 Neb. 157, 403 N.W.2d 
357 (1987), overruled on other grounds, State v. Jacob, 242 
Neb. 176, 494 N. W.2d 109 (1993). 

Under the circumstances here, the statements were not made 
under the stress of the event, and, therefore, J.H.’s statements 
made to the officer were inadmissible under the excited 
utterance exception. 

However, J.H.’s statements made to Officer Lantis cannot be 
properly characterized as hearsay at all because the statements 
fall within Neb. Evid. R. 801(4)(a)(i): 

A statement is not hearsay if: 

(a) The declarant testifies at the trial or hearing and is 
subject to cross-examination concerning the statement, 
and the statement is . . . (ii) consistent with his testimony 
and is offered to rebut an express or implied charge 
against him of recent fabrication or improper influence or 
motive.... 
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See, In re Interest of D.J. et al., 224 Neb. 226, 397 N.W.2d 616 
(1986); State v. Johnson, 220 Neb. 392, 370 N.W.2d 136 (1985); 
State v. Packett, 206 Neb. 548, 294 N.W.2d 605 (1980). 

Here, J.H. testified at trial and was subject to 
cross-examination concerning the statement she made to 
Officer Lantis. On cross-examination, Tlamka’s counsel 
questioned J.H. concerning statements she had made in a 
pretrial deposition. Tlamka’s counsel asked her who had taught 
her to say “private,” “wee wee,” and “rock hard,” the 
implication being that someone had coached J.H. in 
articulating the assault. By this line of questioning, Tlamka’s 
counsel implied that J.H.’s testimony was the product of 
improper influence. J.H.’s statement on the stand was 
consistent with what she told Officer Lantis. Therefore, J.H.’s 
statements to the officer could have been properly admitted 
under rule 801 (4)(a)(ii). 

“ “Where the record adequately demonstrates that the 
decision of a trial court is correct, although such correctness is 
based on a ground or reason different from that assigned by the 
trial court, the Supreme Court will affirm, ” State v. Dixon, 
223 Neb. 316, 322, 389 N.W.2d 307, 311 (1986). “If in fact the 
ruling was correct there could not have been any prejudice to 
the defendant. A judgment will not be reversed because a lower 
court gave an incorrect reason for its decision if the result 
reached was correct.” State v. Highly, 195 Neb. 498, 500, 238 
N.W.2d 909, 911 (1976). Accord State v. Morrow, 237 Neb. 
653, 467 N.W.2d 63 (1991). Because the trial court could have 
properly admitted J.H.’s statements to Officer Lantis under 
rule 801(4)(a)Gi), we find no prejudice to Tlamka and, 
therefore, affirm the judgment of the Court of Appeals which 
affirmed Tlamka’s conviction of first degree sexual assault ona 
child. 

AFFIRMED. 
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Corporations. A corporation will be looked upon as a legal entity separate and 
apart from its shareholders and officers unless and until sufficient reason to the 
contrary appears, but when the notion of a legal entity is used to defeat public 
convenience, justify wrong, protect fraud, or defend crime, the law will regard 
the corporation as an association of persons. 

_____. The corporate identity is disregarded only where a corporation has been 
used to commit fraud, violate a legal duty, or perpetrate a dishonest or unjust act 
in contravention of the rights of another. 

Corporations: Proof. A plaintiff seeking to pierce the corporate veil must allege 
and prove that the corporation was under the actual control of the shareholder 
and that the shareholder exercised such control to commit a fraud or other 
wrong incontravention of the plaintiff’s rights. 

Corporations. Among the factors relevant in determining whether to disregard 
the corporate entity are grossly inadequate capitalization, insolvency of the 
debtor corporation at the time the debt is incurred, diversion by the shareholder 
or shareholders of corporate funds or assets to their own or other improper uses, 
that the corporation is a mere facade for the personal dealings of the 
shareholder, and that the operations of the corporation are carried on by the 
shareholder in disregard of the corporate entity. 

. The doctrine of separate corporate existence does not break down 
merely because a corporation is a subsidiary, even if wholly owned by the parent. 
Corporations: Stock. Ownership of all the stock of a corporation by one person, 
in and of itself, is an insufficient basis upon which to disregard the corporate 
form, 

Corporations: Proof. To pierce the corporate veil between a parent and a 
subsidiary, a plaintiff must show more than the mere sharing of services between 
the two corporations. 

Corporations. Standing behind another’s debts does not require that the 
corporate forms of the organizations be disregarded. 

Corporations: Words and Phrases. Inadequate capitalization means 
capitalization very small in relation to the nature of the business of the 
corporation and the risks the business entails measured at the time of formation. 
Corporations. The existence of interlocking directors is not, in and of itself, 
sufficient without direct evidence of specific manipulative conduct to warrant 
the piercing of the corporate veil. 

. Merely taking an active part in the management of a corporation does 
not automatically constitute contro! sufficient to pierce the corporate veil. 

Joint Ventures. A joint venture can exist only by voluntary agreement of the 
parties and cannot arise by operation of law. 

. In order for a joint venture to exist, there must be an agreement to enter 
into an undertaking, the parties must have a community of interest in the object 
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of the undertaking and a common purpose in performance, and each of the 
parties must have an equal voice in the manner of performance and control over 
the agencies used. 


14, . The mere pooling of property, money, assets, skill, or knowledge does 
not create a joint venture relationship. 
1S. . In order for a joint venture to exist, there must be something more than 


mere sharing of profits; there must be some active participation in the enterprise 
and some control of the subject matter thereof or property engaged therein. 

16. Joint Ventures: Partnerships. The absence of mutual interest in the profits or 
benefits is conclusive that a partnership or joint venture does not exist. 

17. Leases: Contracts. If a lease is intended to stand as security, a lease agreement 
can beconsidered a contract of sale. 

18. Joint Ventures. Pooled labor and skill is insufficient to establish a joint venture. 

Appeal from the District Court for Douglas County: KEITH 
Howarb, Judge. Affirmed. 


James H. Monahan for appellant. 
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HastTInGs, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


CAPORALE, J. 

1. STATEMENT OF CASE 

Plaintiff-appellant, Global Credit Services, Inc., asserts that 
the defendant-appellee AMISUB (Saint Joseph Hospital), Inc., 
the operator of Saint Joseph Hospital, breached its contract 
with Global and that the other defendants-appellees, and each 
of them, jointly and severally, tortiously interfered with and 
destroyed Global’s business relationship with AMISUB. Global 
seeks an accounting and damages. 

Four of the other defendants-appellees are corporate 
entities: American Medical International, Inc., Creighton 
Omaha Regional Health Care Corporation, Creighton 
University, and The Health Future Foundation. The remaining 
defendants, Judy Franksen, Leigh Jean Koinzan, and Thomas 
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Tokheim, are individuals working at the hospital, whose 
allegedly wrongful acts Global asserts are to be attributed to 
each of the corporate defendants. 

All of the defendants moved for summary judgment of 
dismissal; the district court sustained the motions of all the 
corporate defendants except AMISUB and partially sustained 
the motions of the individual defendants. Global has appealed 
only the judgments of dismissal entered in favor of the four 
corporate defendants last named above. 

Global’s operative assignments of error claim, in summary, 
that the district court erred in failing to (1) pierce the veils of the 
four dismissed corporate defendants and hold that they all 
jointly operated the hospital and are each responsible for the 
actions of the other corporate defendants, or (2) find that the 
corporate defendants were joint venturers and, for that reason, 
each was responsible for the actions of the others. We affirm. 


Il. SCOPE OF REVIEW 

Proceedings seeking disregard of the corporate entity to 
impose liability on a shareholder for a corporation’s debt or 
other obligation are equitable actions. An appeal of such a 
matter is tried de novo on the record, and the appellate court is 
required to reach factual findings independent of the trial 
court. Southern Lumber & Coal v. M. P. Olson Real Est. , 229 
Neb. 249, 426 N.W.2d 504 (1988); ServiceMaster Indus. v. 
J.R.L. Enterprises, 223 Neb. 39, 388 N.W.2d 83 (1986). See, 
also, Metropolitan Life Ins. Co. v. Kissinger Farms, ante p. 
620, 508 N.W.2d 568 (1993). In view of the rule that if a 
court of equity has properly acquired jurisdiction in a suit for 
equitable relief, it may make complete adjudication of all 
matters properly presented and involved in the case and grant 
relief, legal or equitable, as may be required and thus avoid 
unnecessary litigation, we need not concern ourselves with 
whether other aspects of this case sound in law rather than 
equity. See, Zrump, Inc. v. Sapp Bros. Ford Center, Inc., 210 
Neb. 824, 317 N.W.2d 372 (1982); Daugherty v. Ashton Feed 
and Grain Co., Inc., 208 Neb. 159, 303 N.W.2d 64 (1981); Hull 
v. Bahensky, 196 Neb. 648, 244 N. W.2d 293 (1976). 

It must be borne in mind, however, that this matter arises on 
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the grant of summary judgments. Such a judgment is properly 
granted when the pleadings, depositions, admissions, 
stipulations, and affidavits in the record disclose that there is no 
genuine issue concerning any material fact or the ultimate 
inferences that may be drawn from such fact or facts and the 
moving party is entitled to judgment as a matter of law. 
VonSeggern v. Willman, ante p. 565, 508 N.W.2d 261 
(1993); Gould v. Orr, ante p. 163, 506 N.W.2d 349 (1993); 
Design Data Corp. v. Maryland Cas. Co., 243 Neb. 945, 503 
N.W.2d 552 (1993); Metropolitan Life Ins. Co. v. Beaty, 242 
Neb. 169, 493 N. W.2d 627 (1993). 

In appellate review of asummary judgment, the court views 
the evidence in a light most favorable to the party against whom 
judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Abdullah v. 
Gunter, 242 Neb. 854, 497 N.W.2d 12 (1993); Design Data 
Corp., supra; Abboud vy. Michals, 241 Neb. 747, 491 N.W.2d 34 
(1992). . 

Moreover, as to questions of law, an appellate court has an 
obligation to reach independent, correct conclusions 
irrespective of the determinations made by the courts below. 
AMISUB v. Board of Cty. Comrs. of Douglas Cty., ante p. 657, 
508 N.W.2d 827 (1993); Metropolitan Life Ins. Co. v. Kissinger 
Farms, ante p. 620, 508 N.W.2d 568 (1993); Wilson v. Misko, 
ante p. 526, 508 N. W.2d 238 (1993). 


III. BACKGROUND 

On January 7, 1983, Global, doing business as Creditors 
Collection Bureau, signed a contract with Creighton Omaha 
Regional, then owner of Saint Joseph Hospital, for collection 
of its overdue patient accounts. 

On November 19, 1984, Creighton Omaha Regional 
transferred the assets of the hospital to AMISUB pursuant to 
an August 24, 1984, agreement among Creighton Omaha 
Regional, American Medical, and AMISUB, American 
Medical’s wholly owned subsidiary. AMISUB agreed to assume 
all of Creighton Omaha Regional’s obligations, and with 
Global’s consent, its collection agreement with Creighton 
Omaha Regional was assigned to AMISUB. 
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At the time of the transfer, Creighton Omaha Regional had 
several affiliation agreements, including one with the 
university, which was identified in the transfer as a third-party 
beneficiary entitled to enforce those provisions of the contract 
which obligated Creighton Omaha Regional and AMISUB to 
provide the university with specified benefits. 

The August 24, 1984, agreement specifies that both 
American Medical and AMISUB will discharge certain 
specified obligations in connection with the operation of the 
hospital, with a “view toward establishing the HOSPITAL as 
[American Medical’s] flagship and hub facility in the 
midwestern United States,” and American Medical 
unconditionally guaranteed AMISUB’s obligations. In 
addition, the agreement requires the university to participate in 
the long-range planning of the hospital and to designate 
university members to sit on the hospital’s governing boards. 

Also transferred was Creighton Omaha Regional’s 
affiliation agreement with the university, requiring AMISUB 
and the university to maintain the hospital as a teaching facility, 
and under which the university was given control over all the 
health sciences taught at the hospital. It was agreed that the 
university would make recommendations concerning the 
selection of certain high-level administrative officers and be 
-allowed to request that any director of pharmacy or nursing or 
any chief of clinical sections be removed if such person 
interferes with the teaching, research, and service functions of 
the university. AMISUB has similar rights with regard to the 
chairpersons of the clinical academic departments. In addition, 
there is a general provision declaring that the parties recognize 
and intend to preserve the separate existence of the two 
institutions and the independence of their financial resources 
and obligations. 

The Health Future Foundation was established at about the 
time the hospital was transferred to support the university’s 
mission and specifically its health sciences schools, which are 
described as an “integral part” of the medical center. The 
foundation, the university, and Creighton Omaha Regional 
share or have in the past shared common officers and directors. 

On October 26, 1987, AMISUB terminated its contract with 
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Global, recalling and asking for the immediate return of all 
accounts which had been assigned to the latter and were then in 
its possession. In essence, Global claims the termination of its 
contract came about because the three individual defendants 
mischaracterized Global’s handling of the accounts assigned to 
it for collection and made wrongful disclosures of that 
mischaracterization. 


IV. ANALYSIS 
With that background, we turn our attention to Global’s 
claims that the corporate defendants are either to have their 
protective veils as such entities pierced or to be treated as joint 
venturers. 


1. CORPORATE VEILS 

As a general rule, a corporation will be looked upon as a legal 
entity separate and apart from its shareholders and officers 
unless and until sufficient reason to the contrary appears, but 
when the notion of a legal entity is used to defeat public 
convenience, justify wrong, protect fraud, or defend crime, the 
law will regard the corporation as an association of persons. 
Southern Lumber & Coal v. M. P. Olson Real Est., 229 Neb. 
249, 426 N.W.2d 504 (1988); J. L. Brock Bidrs., Inc. v. 
Dahlbeck, 223 Neb. 493, 391 N.W.2d 110 (1986); ServiceMaster 
Indus. v. J.R.L. Enterprises, 223 Neb. 39, 388 N.W.2d 83 
(1986); Scribner Grain & Lumber Co. v. Wortman, 204 Neb. 
92, 281 N.W.2d 394 (1979). The corporate identity is 
disregarded only where the corporation has been used to 
commit fraud, violate a legal duty, or perpetrate a dishonest or 
unjust act in contravention of the rights of another. J. L. Brock 
Bldrs., Inc., supra; Slusarski v. American Confinement Sys., 
218 Neb. 576, 357 N.W.2d 450 (1984); George v. Board of 
Education, 210 Neb. 127, 313 N.W.2d 259 (1981). A plaintiff 
seeking to pierce the corporate veil must allege and prove that 
the corporation was under the actual control of the shareholder 
and that the shareholder exercised such control to commit a 
fraud or other wrong in contravention of the plaintiff’s rights. 
See, Krivo Industrial Sup. Co. v. National Distill. & Chem. 
Corp., 483 F.2d 1098 (Sth Cir. 1973), reh’g denied 490 F.2d 916 
(5th Cir. 1974); Berger v. Columbia Broadcasting System, Inc., 
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453 F.2d 991 (Sth Cir. 1972), cert. denied 409 U.S. 848, 93S. Ct. 
54, 34 L. Ed. 2d 89; Gatecliff v. Great Republic Life Ins., 170 
Ariz. 34, 821 P.2d 725 (1991); Vuitch v. Furr, 482 A.2d 811 
(D.C. 1984). 

Among the factors relevant in determining whether to 
disregard the corporate entity are grossly inadequate 
capitalization, insolvency of the debtor corporation at the time 
the debt is incurred, diversion by the shareholder or 
shareholders of corporate funds or assets to their own or other 
improper uses, that the corporation is a mere facade for the 
personal dealings of the shareholder, and that the operations of 
the corporation are carried on by the shareholder in disregard 
of the corporate entity. United States Nat. Bank of Omaha v. 
Rupe, 207 Neb. 131, 296 N.W.2d 474 (1980). 

Global argues that AMISUB is American Medical’s alter ego. 
because the former is a wholly owned subsidiary of the latter, 
and cites to various agreements between AMISUB and 
American Medical and the commonality of some of their 
officers and directors, alleging that “the operations of 
{AMISUB and American Medical] overlap, so that it is 
impossible to tell what business of AMISUB . . . is separate 
from business of American Medical.”’ However, the doctrine of 
separate corporate existence does not break down merely 
because a corporation is a subsidiary, even if wholly owned by 
the parent. SFN Shareholders v. Dept. of State Rev., 603 
N.E.2d 194 (Ind. 1992); Peoples Energy Corp. v. Il. 
Commerce Com., 142 Ill. App. 3d 917, 492 N.E.2d 551 (1986). 
Nor is ownership of all the stock of the corporation by one 
person, in and of itself, a sufficient basis upon which to 
disregard the corporate form of AMISUB. See, Krivo 
Industrial Sup. Co., supra; Volkswagenwerk, A. G. v. Klippan, 
GmbH, 611 P.2d 498 (Alaska 1980), cert. denied 449 U.S. 974, 
101 S. Ct. 385, 66 L. Ed. 2d 236; Inst. of Veterinary Pathology 
v. Cal. Health, 116 Cal. App. 3d 111, 172 Cal. Rptr. 74 (1981); 
Amfac Foods v. Int’l Systems, 294 Or. 94, 654 P.2d 1092 (1982); 
Wakeman v. Paulson, 257 Or. 542, 480 P.2d 434 (1971). 

To pierce the corporate veil between a parent and a 
subsidiary, a plaintiff must show more than the mere sharing of 
services between the two corporations. In Boafo v. Hosp. 
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Corp. of America, 177 Ga. App. 75, 338 S.E.2d 477 (1985), a 
patient who allegedly suffered a severe injury while being 
administered anesthesia at a facility operated by the subsidiary 
brought an action against the parent corporation, alleging that 
the facility was run, operated, and managed by the parent 
corporation and the subsidiary. The Boafo court refused to 
pierce the corporate veil despite the fact that the corporations 
shared some officers and had jointly purchased the hospital 
property from bankruptcy receivership, the fact that some 
officers of the subsidiary were paid by the parent, and the 
existence of other facts showing a commonality between them. 
What was significant to the court was that the subsidiary was a 
fully capitalized and insured entity which owned the hospital 
property, autonomously managed and operated the hospital on 
a day-to-day basis, maintained its own payrolls, and employed 
its own employees. 

For Global to pierce the corporate veil of AMISUB, it must 
show that American Medical totally dominated AMISUB to 
such extent that AMISUB had no separate corporate existence 
and functioned solely to achieve the purposes of the dominant 
corporation. See, J. L. Brock Bldrs., Inc. v. Dahlbeck, 223 
Neb. 493, 391 N.W.2d 110 (1986); Krivo Industrial Sup. Co., 
supra; Scott v. AZL Resources, Inc., 107 N.M. 118, 753 P.2d 
897 (1988); Unijax, Inc. v. Factory Insurance Association, 328 
So. 2d 448 (Fla. App. 1976), cert. denied 341 So. 2d 1086. 
Without more, the fact that AMISUB is a subsidiary of 
American Medical fails to establish that American Medical 
controls AMISUB. 

Nor does American Medical’s unconditional guarantee of 
AMISUB's performance in the transfer of the hospital extend 
its liability beyond the strict terms of that contract to make 
AMISUB an alter ego of American Medical. See Federal 
Deposit Ins. Corp. v. Heyne, 227 Neb. 291, 417 N.W.2d 162 
(1987). Standing behind another’s debts does not require that 
the corporate forms of the organizations be disregarded. Krivo 
Industrial Sup. Co., supra. See, also, Frazier v. Bryan 
Memorial Hosp. Authority, 775 P.2d 281 (Okla. 1989); Amfac 
Foods, supra. 

Global asserts that the inadequate capitalization of 
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AMISUB requires the piercing of its corporate veil. The claim is 
based on the fact that at the time of its incorporation, issuance 
of 1,000 shares of capital stock at the par value of $1 was 
authorized. Inadequate capitalization means capitalization 
very small in relation to the nature of the business of the 
corporation and the risks the business entails measured at the 
time of formation. J-R Grain Co. v. FAC, Inc., 627 E2d 129 
(8th Cir. 1980); Southern Lumber & Coal v. M. PR. Olson Real 
Est. , 229 Neb. 249, 426 N.W.2d 504 (1988); J. L. Brock Bldrs., 
Inc., supra. 

The authorization to issue capital stock in AMISUB’s charter 
should not be confused with formal minimum paid-in capital 
requirements and, more importantly, does not reflect the ability 
of AMISUB to conduct its business. See, J-R Grain Co., supra; 
11 William M. Fletcher, Fletcher Cyclopedia of the Law of 
Private Corporations § 5124 (rev. perm. ed. 1986). 

However, even assuming without deciding that AMISUB is 
inadequately capitalized, it is only one factor to be considered 
in determining whether to disregard its corporate nature. See, 
J. L. Brock Bldrs., Inc., supra; Scott, supra. Under all the 
circumstances, that factor falls far short of providing grounds 
to ignore AMISUB’s corporate form. 

Global also claims that Creighton Omaha Regional and the 
foundation are wholly owned and controlled alter egos of the 
university. In so doing, Global: points to the articles of 
incorporation of Creighton Omaha Regional, the foundation, 
and the university, which reflect that the three corporations 
share, or have shared in the past, common officers and 
directors. Indeed, one of the incorporators and directors of the 
foundation had served as the university’s president. Hence, 
Global argues that the existence of common officers and 
directors provides a financial interest in Creighton Omaha 
Regional and the university by “direction and participation.” 

As uniformly held, the existence of interlocking directors is 
not, in and of itself, sufficient without direct evidence of 
specific manipulative conduct to warrant the piercing of the 
corporate veil. Jabczenski v. Southern Pac. Memorial 
Hospitals, 119 Ariz. 15, 579 P.2d 53 (1978); Inst. of Veterinary 
Pathology v. Cal. Health, 116 Cal. App. 3d 111, 172 Cal. Rptr. 
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74 (1981); Unijax, Inc., supra; Pederson v. Paragon Pool 
Enterprises, 214 Ill. App. 3d 815, 574 N.E.2d 165 (1991). 
Merely taking an active part in the management of a 
corporation does not automatically constitute control 
sufficient to pierce the corporate veil. In Chicago Mill & 
Lumber Co. v. Boatmen’s Bank, 234 F. 41 (8th Cir. 1916), a 
bank had its assistant cashier elected president of the company 
to protect its investment of money to a mill and land company. 
In refusing to pierce the corporate veil, the court stated that the 
creditor’s oversight of the operations of a debtor business did 
not warrant a finding that the bank was carrying on the 
business of the debtor as a part of the bank’s business. 

The uncontradicted evidence is that both the foundation and 
Creighton Omaha Regional are separate and distinct 
corporations from all the other defendants. The foundation is 
not a subsidiary of any corporation, maintains its own separate 
corporate and financial records, and conducts its own business 
and meetings. In short, there is no evidence that any 
corporation has such a financial interest in, or total domination 
over, the other as to permit the corporate existence of any 
corporation to be ignored. 


2. JOINT VENTURES 

Global also claims that all five corporate defendants are 
liable for the actions of the individual defendants because they 
engaged in a joint operation of the hospital. 

A joint venture can exist only by voluntary agreement of the 
parties and cannot arise by operation of law. Evertson v. 
Cannon, 226 Neb. 370, 411 N.W.2d 612 (1987). There must be 
an agreement to enter into an undertaking; the parties must 
have a community of interest in the object of the undertaking 
and a common purpose in performance; each of the parties 
must have an equal voice in the manner of performance and 
control over the agencies used. Fangmeyer v. Reinwald, 200 
Neb. 120, 263 N.W.2d 428 (1978). The mere pooling of 
property, money, assets, skill, or knowledge does not create the 
relationship. Jd. And there must be something more than mere 
sharing of profits; there must be some active participation in 
the enterprise and some control of the subject matter thereof or 
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property engaged therein. /d. See, also, Strother v. Herold, 230 
Neb. 801, 433 N. W.2d 535 (1989); Evertson, supra. The absence 
of mutual interest in the profits or benefits is conclusive that a 
partnership or joint venture does not exist. Frisch v. Svoboda, 
182 Neb. 825, 157 N.W.2d 774 (1968). See Strother, supra. The 
primary criterion is that the parties enter into an agreement as 
owners or principals in the endeavor. Evertson, supra. 
Therefore, even a close relationship between two parties does 
not create an implied joint venture. See id. 

As evidence of the joint operation of the corporate 
defendants, Global relies upon the affiliation agreement 
originally between the university and Creighton Omaha 
Regional, and later transferred to AMISUB. It also argues that 
a suit by the university against American Medical and AMISUB 
for breach of that agreement evidences an intent to jointly 
operate the hospital. 

However, although facilities are shared for mutual benefit, 
an affiliation agreement, without more, does not create the 
relationship of joint venturer between hospital and university. 
In Dillard v. Rowland, 520 S.W.2d 81 (Mo. App. 1974), in a 
situation similar to the one now before us, an infirmary 
physician who was discharged by a medical school employee 
brought suit against the infirmary, seeking damages and 
reinstatement to the infirmary’s medical staff, alleging that a 
joint venture existed between the medical school and the 
infirmary. The Dillard court ruled that no joint venture existed 
despite the existence of a contract between the infirmary and 
the medical school providing that medical staffing for the 
infirmary would consist solely of medical school faculty 
members, the existence of a joint medical advisory board, and 
the fact that net earnings and losses would be split equally 
between the two organizations. The Dillard court found that 
the agreement between the two institutions gave neither of them 
the right to control any of the operations of the other and that 
the direction and management of each organization were 
completely separate from the other. 

Such is the situation here. At the time the affiliation 
agreement in question was assigned to AMISUB, the university 
had 18 affiliation agreements with hospitals other than Saint 
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Joseph, and AMISUB had 9 such affiliations. Despite Global’s 
allegations of a joint venture, the subject affiliation agreement 
makes clear that the parties recognize and intend to preserve the 
separate existence of the two institutions and the independence 
of their financial resources and obligations. 

Global appears to contend that the agreement between 
Creighton Omaha Regional and American Medical for transfer 
of the hospital’s assets constitutes not a sale, but a lease, 
evidencing a joint venture. According to the agreement, 
AMISUB would pay Creighton Omaha Regional $79, 120,000 
in cash for the lease of assets, plus an additional $20,180,000 
payable at such time as Creighton Omaha Regional discharged 
certain liabilities, together with an undetermined amount 
adjusted against net working capital. In return, Creighton 
Omaha Regional would execute a lease to AMISUB for a period 
of 14 years with an option permitting AMISUB to purchase the 
assets at the end of the lease term for $1,000. 

If a lease is intended to stand as security, a lease agreement 
can be considered a contract of sale. In Reyna Financial Corp. 
v. Lewis Serv. Ctr., 229 Neb. 878, 429 N.W.2d 380 (1988), a 
dispute arose out of an agreement which provided for the lease 
of computer equipment and programming for 84 monthly 
installments of $1,724.77. The agreement further provided an 
option to the defendant to purchase the equipment for $1 at the 
expiration of the lease term. We held that the agreement created 
a contract of sale, the lease clearly being intended as security. 
The lease in Crowder v. Allied Investment Co., 190 Neb. 487, 
209 N.W.2d 141 (1973), which called for only a 4-percent 
additional consideration should the option to purchase be 
exercised, was also considered to be a contract of sale. In 
reaching that determination, the Crowder court distinguished 
that amount of consideration from the more substantial 
amount required to exercise the option to purchase at the end of 
the term in the lease involved in Gibreal Auto Sales, Inc. v. 
Missouri Valley Machinery Co., 186 Neb. 763, 186 N.W.2d 719 
(1971), which was held not to be a contract of sale. Here, the 
amount to be paid to exercise the option to purchase at the end 
of the lease term pales into nonexistence when compared to the 
total consideration involved. The transfer of the hospital’s 
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assets was indeed a sale. 

Global also contends that a joint venture exists between 
Creighton Omaha Regional, the foundation, and the university. 
This assertion is based on the facts that a provision in the 
foundation’s articles provides that its funds may be distributed 
for the use of the university and the medical center as an 
“integral component” of the university; that money from the 
transfer of the hospital went to the foundation; that, as 
previously noted in part IV(1) above, one of the foundation’s 
incorporators also once served as the president of the university 
and as a director-trustee of Creighton Omaha Regional; and 
that there exists a news article in which an attorney for 
Creighton Omaha Regional is reported to have said that about 
$38 million in assets from the transfer of the hospital went to the 
foundation. But none of these circumstances establishes the 
existence of any of the elements required to create a joint 
venture. 

Quite simply, Global failed to make a prima facie case that 
the corporate defendants are engaged in a joint venture. There 
was no evidence that any of the corporations had an equal voice 
in controlling the manner in which the hospital was run; no 
evidence that American Medical, the foundation, or the 
university has ever exercised any control over the day-to-day 
operations or collection activities of the hospital; and most 
importantly, no evidence that any of the corporations shared in 
the profits of the hospital, other than American Medical as a 
stockholder. Pooled labor and skill is insufficient to establish a 
joint venture. Fangmeyer v. Reinwald, 200 Neb. 120, 263 
N.W.2d 428 (1978). 


V. JUDGMENT 

The record establishes that there exist no genuine issues 
concerning any material facts or the ultimate inferences that 
may be drawn from those facts and that the corporate 
defendants are entitled to judgment as a matter of law. 
Accordingly, the judgment of the district court is affirmed. 

AFFIRMED. 
WuitE and SHANAHAN, JJ., not participating. 
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RICHDALE DEVELOPMENT COMPANY, A NEBRASKA PARTNERSHIP, 
APPELLANT, V. MCNEIL COMPANY, INC., A NEBRASKA 
CORPORATION, APPELLEE. 

508 N.W.2d 853 


Filed December 10, 1993. No.S-91-814. 


1. Injunction: Equity: Appeal and Error. An injunction is a remedy available 
through an equity action. In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court; provided, where credible evidence 
is in conflict on a material issue of fact, an appellate court considers and may 
give weight to the fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. 

2. Federal Acts: States: Statutes. State laws are subject to federal preemption 
under 17 U.S.C. § 301 (1988) of the Copyright Act of 1976 only when the subject 
matter of the action is governed by copyright law and the scope of the state law is 
equivalent to the act’s exclusive rights as specified by 17 U.S.C. § 106 (1988) of 
the act. 

3. Federal Acts: States: Statutes: Architects. Architectural drawings and plans 
come within the subject matter of copyright as defined in 17 U.S.C. § 102(a)(5) 
(1988) of the Copyright Act of 1976, regarding pictorial, graphic, and sculptural 
works, which in turn are defined in § 101 of that act, as amended in 1989, to 
include diagrams, models, and technical drawings, including architectural 
plans, which inclusion preempts their coverage by state law. 

4. Federal Acts: Architects. Original works of authorship, including architectural 
plans, are within the subject matter of copyright under the Copyright Act of 
1976 even if the material is not or could not be copyrighted. 

5, Trade Secrets: Actions. The elements necessary to establish a cause of action for 
misappropriation of a trade secret are (1) the existence of a trade secret or secret 
manufacturing process, (2) the value and importance of the trade secret to the 
employer in the conduct of his business, (3) the employer's right by reason of 
discovery or ownership to the use and enjoyment of the secret, and (4) the 
communication of the secret to the employee while he was employed in a 
position of trust and confidence and under circumstances making it inequitable 
and unjust for him to disclose it to others or to use it himself to the employer’s 
prejudice. : 

6. Pleadings. A petition will be sufficient if, under the facts alleged, the law entitles 
a plaintiff to recover. 

7. Actions: States: Statutes. Plaintiffs may not by miscasting their causes of action 
secure the equivalent of copyright protection under the guise of state law. 

8. Jurisdiction. Litigants cannot confer subject matter jurisdiction on a judicial 
tribunal by either acquiescence or consent. 

9. Jurisdiction: Appeal and Error. When a trial court lacks the power, that is, 
.jurisdiction, to adjudicate the merits of aclaim, an appellate court also lacks the 
power to adjudicate the merits of the claim. 
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_ Appeal from the District Court for Douglas County: JAMES 
‘A. BUCKLEY, Judge. Affirmed in part, and in part reversed and 
_ remanded with direction. 


Jeffrey A. Silver for appellant. 


David D. Ernst and Lisa M. Meyer, of Gaines, Mullen, 
Pansing & Hogan, for appellee. 


Hastincs, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


HASsTINGS,C.J. 

Richdale Development Company brought this action against 
McNeil Company, Inc., seeking injunctive relief and monetary 
damages based on deceptive trade practices, misappropriation 
of trade secrets, unjust enrichment, and conversion. Richdale 
appeals the order of the district court in which the court granted 
injunctive relief but dismissed Richdale’s claims for damages. 

An injunction is a remedy available through an equity 
action. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record and reaches a 
conclusion independent of the findings of the trial court; 
provided, where credible evidence is in conflict on a material 
issue of fact, an appellate court considers and may give weight 
to the fact that the trial judge heard and observed the witnesses 
and accepted one version of the facts rather than another. K N 
Energy, Inc. v. Cities of Broken Bow et al., ante p. 113, 505 
N.W.2d 102 (1993); Chambers-Dobson, Inc. v. Squier, 238 
Neb. 748, 472 N.W.2d 391 (1991). 

McNeil is a Nebraska corporation engaged in the 
construction of residential and commercial projects in Omaha. 
Patrick McNeil testified that he was the owner of McNeil and 
that in 1989 he was approached about the possibility of building 
an apartment complex at 144th and F Streets. McNeil had not 
previously constructed an apartment complex, and Patrick 
McNeil felt it necessary to gather information about the costs 
involved in this type of project. In late September 1989, he went 
to the Vanderbilt apartment complex, which was under 
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construction, in order to do research on construction costs of 
multifamily units. Patrick McNeil stated that when he went into 
the Vanderbilt complex, he looked around and saw a set of 
plans in one of the units. He picked the plans up and took them 
back to his office. At the time, he did not know who was 
building the complex and did not ask permission of anyone to 
take. the plans. Patrick McNeil testified: “I shouldn’t have 
taken the plans. It was an error in judgment. I was walking 
through. There was a plan sitting there; probably shouldn’t 
have been there and I probably shouldn’t have taken it.” 

Patrick McNeil subsequently removed the names of the 
architects from the Vanderbilt plan, made changes to the 
window design, and had 20 photocopies made of 9 pages of the 
plan. He then sent those copies out to subcontractors for 
preliminary numbers, indicating to them that the project was to 
be built on Fort Street. Patrick McNeil testified that he never 
arrived at any conclusion about what it would cost to construct 
an apartment complex similar to the Vanderbilt. When he heard 
that he was being sued, he gathered up all the plans and 
destroyed whatever he had. He tried to contact David Slosburg, 
a partner in Richdale, the builder of the Vanderbilt complex. 
Patrick McNeil stated that he believed that Slosburg thought 
McNeil was going to build from the Vanderbilt plan and that he 
wanted to tell Slosburg that he was not using the plan in that 
manner. 

Slosburg testified that in 1985, he contacted architect Terry 
Molik for the purpose of developing plans for an apartment 
complex in Omaha. Molik designed the plans for Richdale’s 
Lion’s Head complex and was paid approximately $37,000 for 
his services. Based on marketing exposure and feedback from 
tenants, Richdale revised those plans for the construction of its 
Vanderbilt complex. Molik was paid an additional $37,000 for 
his architectural services with respect to the Vanderbilt 
complex. Slosburg testified that in his opinion, the total cost for 
the Vanderbilt plans would be $250,000, based on “the input 
that went into it, the time that went into it, and the competitive 
advantage as far as — not only has that community been a 
success but the predecessor design was a success.” Slosburg also 
stated that he would not sell the plans to someone who intended 
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to use them in the same marketplace as Richdale, but if he sold 
them to someone in a different marketplace, it would be at a 
cost of $125,000. He stated that Richdale had taken steps to 
protect the integrity of its plans, including numbering each set 
and requiring deposits and the return of the plans from 
subcontractors. Although the city of Omaha required a set of 
plans to be filed in order to issue construction permits, Slosburg 
stated that he did not intend to place his plans and 
specifications into the public domain by complying with the city 
ordinance. Richdale did not attempt to copyright the plans. 

The district court found that McNeil’s misappropriation of 
the plans constituted a deceptive trade practice entitling 
Richdale to injunctive relief, but that Richdale’s claims for 
misappropriation of trade secrets, unjust enrichment, and 
conversion were preempted by the federal Copyright Act of 
1976, 17 U.S.C. § 101 et seq. (1988). Richdale appeals, 
asserting that the court erred in (1) finding that McNeil’s 
misappropriation of Richdale’s plans was preempted by the 
federal Copyright Act of 1976 and (2) finding that Richdale had 
not sustained any damages by way of misappropriation, unfair 
competition, conversion, or unjust enrichment. 

Richdale alleges in its amended petition filed January 9, 
1990, generally that it is engaged in the design and construction 
of residential properties in the Omaha area and, to accomplish 
that end, had retained an architectural firm to prepare 
blueprints, plans, and specifications for a particular type of 
apartment building, which items it refers to generally as its 
“plans.” It is further alleged that Richdale took steps to keep 
the plans in the strictest of confidence and that the plans are 
valuable trade secrets. Richdale goes on to assert that McNeil, 
without authority, came into possession of a copy of the plans, 
erased certain identifying characteristics, and misappropriated 
the plans with the intent to use them for its own benefit or that 
of athird party. 

The amended petition goes on to state that as a result of the 
facts alleged, it requests the issuance of an injunction and prays 
for damages for misappropriation of trade secrets, unjust 
enrichment as a result of the violation of Richdale’s proprietary 
rights, and conversion. 
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Neb. Rev. Stat. § 87-302 (Cum. Supp. 1992) of Nebraska’s 
Uniform Deceptive Trade Practices Act provides in pertinent 
part: 

(a) A person engages in a deceptive trade practice when, 
in the course of his or her business, vocation, or 
occupation, he or she: 

(1) Passes off goods or services as those of another; 

(2) Causes likelihood of confusion or of misun- 
derstanding as to the source, sponsorship, approval, or 
certification of goods or services. 

Under the provisions of Nebraska’s Trade Secrets Act, Neb. 
Rev. Stat. § 87-501 et seq. (Cum. Supp. 1992), a trade secret is 
defined as follows: 

(4) Trade secret shall mean information, including, but 
not limited to, a drawing, formula, pattern, compilation, 
program, device, method, technique, code, or process 
that: 

(a) Derives independent economic value, actual or 
potential, from not being known to, and not being 
ascertainable by proper means by, other persons who can 
obtain economic value from its disclosure or use; and 

(b) Is the subject of efforts that are reasonable under 
the circumstances to maintain its secrecy. 

§ 87-502. Section 87-503 provides for injunctive relief, and 
§ 87-504 allows damages under certain circumstances because 
of misappropriation under the terms of the Trade Secrets Act. 

On the other hand, § 301(a) of the Copyright Act of 1976 
provides: 

On and after January 1, 1978, all legal or equitable rights 
that are equivalent to any of the exclusive rights within the 
general scope of copyright as specified by section 106 in 
works of authorship that are fixed in a tangible medium of 
expression and come within the subject matter of 
copyright as specified by sections 102 and 103, whether 
created before or after that date and whether published or 
unpublished, are governed exclusively by this title. 
Thereafter, no person is entitled to any such right or 
equivalent right in any such work under the common law 
or statutes of any State. 
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Section 102(a) of the copyright act extends copyright 
protection to “(5) pictorial, graphic, and sculptural works,” 
which works are in turn defined by that act’s § 101, as amended 
by Pub. L. No. 100-568, § 4(a)(1), October 31, 1988, effective 
March 1, 1989, which provides: “ ‘Pictorial, graphic, and 
sculptural works’ include. . . diagrams, models, and technical 
drawings, including architectural plans.” 

Thus, state laws are subject to federal preemption under 
§ 301 of the copyright act only when the subject matter of the 
action is governed by copyright law and the scope of the state 
law is equivalent to the copyright act’s exclusive rights as 
specified by § 106. Architectural drawings and plans clearly 
“come within the subject matter of copyright” of § 102(a)(5) 
regarding “pictorial, graphic, and sculptural works,” which in 
turn are defined in § 101, as amended in 1989, to include 
“diagrams, models, and technical drawings, including 
architectural plans,” which inclusion preempts their coverage 
by state law. 

Original works of authorship, including architectural plans, 
are within the subject matter of copyright even if the material is 
not or could not be copyrighted. Ehat v. Tanner, 780 F.2d 876 
(10th Cir. 1985), cert. denied 479 U.S. 820, 107 S. Ct. 86, 93 L. 
Ed. 2d 39 (1986). 

The remaining question is whether the appellant’s 
claims for deceptive trade practices, unfair competition, 
misappropriation of trade secrets, unjust enrichment, and 
conversion are equivalent to rights governed exclusively by 
§ 106 of the copyright act. As explained in ! Melville B. 
Nimmer and David Nimmer, Nimmer on Copyright § 1.01[B] 
at 1-12 to 1-14(1991): 

[T]he reference to Section 106 in the Section 301 phrase 
“equivalent to any of the exclusive rights within the 
general scope of copyright as specified by section 106” is 
by way of identification and not limitation. If a state 
created right is “within the general scope of copyright” it 
is subject to preemption, even if the precise contours of the 
right differ from any of those contained in Section 106. 
Still, Section 106 may be said to identify the general nature 
of the rights which fall “within the general scope of 
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copyright.” Such a right must inhere in a work of 
authorship. It consists of a right to prohibit reproduction 
..., performance, distribution or display of such a work. 
Thus, in essence a right which is “equivalent to copyright” 
is one which is infringed by the mere act of reproduction, 
performance, distribution or display. The fact that the 
state created right is either broader or narrower than its 
federal counterpart will not save it from preemption. . . . 
If under state law the act of reproduction, performance, 
distribution or display, no matter whether the law includes 
all such acts or only some, will in itself infringe the state 
created right, then such right is preempted. But if other 
elements are required, in addition to or instead of, the acts 
of reproduction, performance, distribution or display, in 
order to constitute a state created cause of action, then the 
right does not lie “within the general scope of copyright,” 
and there is no preemption. 
(Emphasis in original.) Courts must therefore determine if an 
additional element exists in the state law which “changes the 
nature of the action so that it is qualitatively different from a 
copyright infringement claim.” Mayer v. Josiah Wedgwood & 
Sons, Ltd., 601 F. Supp. 1523, 1535 (S.D.N.Y. 1985). As noted 
in Editorial Photocolor v Granger, 61 N.Y.2d 517, 522, 463 
N.E.2d 365, 367, 474N.Y.S.2d 964, 966 (1984): 
The Copyright Act of 1976 (Pub L 94-553) worked a 
fundamental change in this Nation’s copyright laws. After 
the effective date of that act, all legal and equitable rights 
equivalent to copyrights are governed exclusively by that 
act. States may not, by statute or common law, provide 
equivalent rights, and State courts are divested of 
jurisdiction to consider claims to enforce those rights. 
Cited in Editorial Photocolor was a portion of 28 U.S.C. 
§ 1338(a) (1988), which provides as follows: “The district 
courts shall have original jurisdiction of any civil action arising 
under any Act of Congress relating to patents, plant variety 
protection, copyrights and trade-marks. Such jurisdiction shall 
be exclusive of the courts of the states in patent, plant variety 
protection and copyright cases.” 
In the instant case, the essence of appellant’s claims is the 
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reproduction and distribution of its architectural plans. 
Although the appellant here makes a claim for conversion, it is 
not the appellant’s being physically deprived of the plans, but, 
rather, the appellant’s damage resulting from reproduction and 
distribution which is essential to the claim. Thus, the district 
court correctly found under the facts of this case that the claim 
for conversion was preempted by the copyright act. 

The district court also correctly found that the appellant’s 
claim for unfair competition was preempted. The appellant 
cites Intown Enterprises, Inc. vy. Barnes, 721 F. Supp. 1263 
(N.D. Ga. 1989), for the proposition that a state law unfair 
competition claim is not preempted by the copyright act. In 
Barnes, the plaintiff commissioned a series of architectural 
drawings and obtained a copyright registration for them. The 
defendant allegedly made several unauthorized copies of the 
drawings and subsequently used the copies to construct a 
house, which he then sold. The plaintiff brought claims for 
copyright infringement, misappropriation, conversion, 
intentional interference with business relations, and unfair 
competition. The court found that the state law claims for 
misappropriation, conversion, and intentional interference 
with business relations were preempted. However, the court 
further found that 

[bJecause plaintiff’s unfair competition claim (Count 
4(b)) alleges that the marketing of the house Barnes built 
from the infringed plans was likely to confuse potential 
buyers as to whether plaintiff built the house, the court 
finds that the unfair competition claim is not preempted. 
See Donald Frederick Evans |v. Continental Homes, 
Inc.], 785 F.2d [897,] 914 [(11th Cir. 1986)]; B.H. Bunn 
Co. vy. AAA Replacement Parts Co., 451 F.2d 1254, 1263 
(Sth Cir. 1971) (unfair competition claim goes to 
marketing, not copying). 

721 F. Supp. at 1267. 

In the instant case, the appellee did not construct or market a 
building from the appellant’s plans, and thus the case may 
readily be distinguished from Barnes. There is no element of 
consumer confusion in this case which would qualitatively 
distinguish an unfair competition claim from a claim within the 


702 244 NEBRASKA REPORTS 


scope of the copyright act. See, also, M.G.B. Homes, Inc. v. 
Ameron Homes, Inc., 903 F.2d 1486 (11th Cir. 1990) (Florida 
law requires that plaintiff establish deceptive or fraudulent 
conduct of a competitor and likelihood of consumer confusion 
in order to prevail on unfair competition claim; in the absence 
of proof of any element of unfair competition other than 
copying, claim for unfair competition is clearly preempted). 

Some courts have found claims for misappropriation of 
trade secrets to be exempt from preemption by the federal act. 
See, e.g., Southern Miss. Planning & Dev. Dist. v. Robertson, 
660 F. Supp. 1057 (S.D. Miss. 1986) (in case involving computer 
software, court found that analysis of the interests secured by 
copyright and trade secret law reveals that claims are not 
equivalent; protection provided by common law of trade secret 
misappropriation extends to original, undisclosed ideas of the 
author, while copyright protection extends not to an idea itself, 
but, rather, to the author’s particular expression of it); 
Warrington Assoc. v. Real-Time Eng. Systems, 522 F. Supp. 
367 (N.D. Hl. 1981) (copyright act does not preempt 
common-law tort claim; common law of both Minnesota and 
Wisconsin stresses that trade secrets tort is premised on 
concepts of breach of trust and confidentiality, and not 
copying). 

However, to state a claim for misappropriation of a trade 
secret, the claimant must allege elements outside the scope of 
copyright protection: a relationship of secrecy and an actual 
trade secret. In Selection Research, Inc. v. Murman, 230 Neb. 
786, 795, 433 N.W.2d 526, 532 (1989), this court examined the 
elements necessary to establish a cause of action for 
misappropriation of atrade secret, which elements are: 

(1) the existence of a trade secret or secret manufacturing 
process; (2) the value and importance of the trade secret to 
the employer in the conduct of his business; (3) the 
employer’s right by reason of discovery or ownership to 
the use and enjoyment of the secret; and (4) the 
communication of the secret to the employee while he was 
employed in a position of trust and confidence and under 
circumstances making it inequitable and unjust for him to 
disclose it to others or to use it himself to the employer’s 
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prejudice. 

We further noted that the subject matter of a trade secret 
must be secret, that matters of public knowledge or of general 
knowledge in an industry cannot be appropriated by one as its 
secret, and that a trade secret is something known to only a few 
and not susceptible of general knowledge. 

Here, there is no employer-employee relationship between 
the appellant and the appellee. In regard to the nature of the 
information contained within the plans, Slosburg testified that 
he considered the Vanderbilt plans to be proprietary 
information and that the time and involvement that went into 
developing the concept was the reason the development could 
be marketed at the price it was. Architect Molik testified that 
the Vanderbilt plans were unique in that they utilized “open 
concepts” and included private balconies, private storage, large 
closets, “nice usable kitchens [and] a little bit different 
bathroom if at all possible.” Even if at the time of their design 
these features were distinctive in the Omaha community, they 
are simply not so unique that they would qualify the Vanderbilt 
plans for “trade secret” status. 

Although in its petition the appellant did not allege violation 
of Nebraska’s Trade Secrets Act, § 87-501 et seq., on appeal it is 
argued that the plans satisfy the definition of trade secret as 
contained in that act. A petition will be sufficient if, under the 
facts alleged, the law entitles a plaintiff to recover. AMISUB v. 
Board of Cty. Comrs. of Douglas Cty., ante p. 657, 508 N.W.2d 
827 (1993). Although the existence of an employer- 
employee relationship is not a required element for 
misappropriation of a trade secret under the Trade Secrets Act, 
§ 87-502(4) defines a trade secret as 

information, including, but not limited to, a drawing, 
formula, pattern, compilation, program, device, method, 
technique, code, or process that: 

(a) Derives independent economic value, actual or 
potential, from not being known to, and not being 
ascertainable by proper means by, other persons who can 
obtain economic value from its disclosure or use; and 

(b) Is the subject of efforts that are reasonable under 
the circumstances to maintain its secrecy. 
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Again, the Vanderbilt plans do not contain the type of 
information which is unascertainable by proper means. 
Knowledge of “open concepts,” balconies, and even room sizes 
may be readily gained by observation. In failing to establish the 
existence of an actual trade secret, the appellant also fails to 
allege an element necessary to establish a claim outside the 
scope of copyright protection. 

Plaintiffs may not by miscasting their causes of action secure 
the equivalent of copyright protection under the guise of state 
law. James v. Delilah Films, Inc., 144 Misc. 2d 374, 544 
N.Y.S.2d 447 (1989). 

The district court found that “[dJjefendant’s misap- 
propriation of plaintiff’s plans constitutes a deceptive 
trade practice of the Nebraska Uniform Deceptive Trade 
Practices Act, Section 87-302, et seq., R.R.S. 1943, entitling the 
plaintiff to the injunctive relief prayed for in its first cause of 
action.” Neb. Rev. Stat. § 87-302 (Cum. Supp. 1990), in effect 
at the time this action was filed, enumerated 14 deceptive trade 
practices. However, the district court did not specify which of 
these was implicated in the instant case. Presumably pertinent 
to our analysis is § 87-302 of the Uniform Deceptive Trade 
Practices Act, which provides that 

[a] person engages in a deceptive trade practice when, in 
the course of his or her business, vocation, or occupation, 
he or she: 

(1) Passes off goods or services as those of another; 

(2) Causes likelihood of confusion or of 
misunderstanding as to the source, sponsorship, 
approval, or certification of goods or services; 

(3) Causes likelihood of confusion or of 
misunderstanding as to affiliation, connection, or 
association with, or certification by, another. 

In Nash v. CBS, Inc., 704 F. Supp. 823 (N.D. Ill. 1989), aff’d 
899 F.2d 1537 (7th Cir. 1990), the court compared the goals of 
the Uniform Deceptive Trade Practices Act with those of the 
copyright act and found that the Uniform Deceptive Trade 
Practices Act sought to prevent unfair competition between 
suppliers and to protect consumers in the marketplace, while 
the purpose of the copyright act was to secure authors’ 
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intellectual property rights. Although the court found that the 
goals of the two acts were similar, it concluded that the goal of 
consumer protection rendered the Uniform Deceptive Trade 
Practices Act sufficiently different from the copyright act to 
preclude preemption. 

Protection of the consumer may also be the primary goal of 
the Uniform Deceptive Trade Practices Act, but the availability 
of protection from deception for both consumers and 
competitors may be inferred from the language of that act 
which states that “{iJn order to prevail in an action under 
sections 87-301 to 87-306, a complainant need not prove 
competition between the parties.” § 87-302(14)(b). While the 
goal of consumer protection may provide the additional 
element necessary to set the claim apart from the rights 
afforded by the copyright act, that element is not at issue under 
the facts of this case, since no construction or marketing 
resulted from the reproduction of the plans. Here, McNeil did 
‘not “pass off” the plans as those of another, but did “pass off” 
the plans of Richdale as its own, at least to the extent that it 
removed the architects’ names from the plans before they were 
distributed to subcontractors. However, even if architectural 
plans qualify as goods or services under § 87-302, factually they 
were only “passed off” to those subcontractors and not to any 
potential customer of either the appellant or the appellee. If 
protection of a customer is not implicated, then the rights which 
the law seeks to protect in this case are the same rights which are 
protected under the copyright act, which are the competitor’s 
rights to control reproduction and distribution of the plans. 

We refer here parenthetically to Taco Cabana Intern., Inc. v. 
Two Pesos, Inc. , 932 F.2d 1113 (Sth Cir. 1991), which was cited 
to us by counsel for appellant during his oral arguments, 
presumably to demonstrate that a federal court had found that 
use of another’s architectural drawings could be the subject of a 
claim for misappropriation of a trade secret. However, in that 
case, both the owner of the blueprints and the defendant 
misappropriating the same were engaged in competing 
businesses. The court pointedly referred to the likelihood of 
confusion created in the minds of consumers as to the identity 
of the two restaurants. Furthermore, the action was brought 
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under the federal Lanham Trade-Mark Act, and no question of 
federal preemption was raised or decided. 

Here, without the element of preventing consumer 
confusion, the rights the appellant seeks to protect under the 
Uniform Deceptive Trade Practices Act are apparently 
coextensive with the rights protected by the copyright act, as 
evidenced by the order of the district court which stated: 

WHEREFORE, IT IS ORDERED, that defendant, its 
officers, agents, representatives and employees be and the 
same are permanently enjoined from utilizing, reviewing, 
reproducing or distributing in any manner or fashion 
plaintiff’s plans as described in Paragraph 9 of plaintiff’s 
petition and identified as Exhibit No. 1 intrial. 

Accordingly, the injunctive relief ordered by the district court 
grants the same rights to Richdale as are afforded under the 
copyright act, and the federal statute preempts the state law. 
Thus Richdale was not entitled to an injunction despite the fact 
that McNeil did not contest the granting of that relief. Litigants 
cannot confer subject matter jurisdiction on a judicial tribunal 
by either acquiescence or consent. Marshall v. Marshall, 240 
Neb. 322, 482 N.W.2d 1 (1992); Nebraska State Bar Found. v. 
Lancaster Cty. Bd. of Equal., 237 Neb. 1, 465 N.W.2d 111 
(1991). 

When a trial court lacks the power, that is, jurisdiction, to 
adjudicate the merits of a claim, an appellate court also lacks 
the power to adjudicate the merits of the claim. Jd.; Andrews v. 
City of Lincoln, 224 Neb. 748, 401 N.W.2d 467 (1987). 

Richdale argues that the court erred in finding that no 
damages had been sustained and that it abused its discretion in 
refusing to award attorney fees under the Uniform Deceptive 
Trade Practices Act. Neb. Rev. Stat. § 87-303(b) (Reissue 1987) 
provides that “[t]he court in its discretion may award attorneys’ 
fees to the prevailing party if . . . the party charged with a 
deceptive trade practice has willfully engaged in the trade 
practice knowing it to be deceptive.” 

However, it is not necessary to discuss these two alleged 
errors other than to point out that both of these claims are 
preempted by federal law. See, federal Copyright Act of 1976 
§ 502 (court may grant temporary and final injunctions); § 504 
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(copyright owner is entitled to actual damages and profits); and 
‘ § 505 (court may award a reasonable attorney fee). 

The judgment of the district court is affirmed in all respects 
except the portion providing for the issuance of a permanent 
injunction, which portion of the judgment is reversed, and the 
cause is remanded with direction to dissolve the injunction. 

AFFIRMED IN PART, ANDIN PART REVERSED 
AND REMANDED WITH DIRECTION. 

WHITE, J., participating on briefs. 

SHANAHAN, J., not participating. 


‘STATE OF NEBRASKA, APPELLEE, V. LOUIE RODRIGUEZ, APPELLANT. 
509 N.W.2d 1 


Filed December 10, 1993. No. S-91-958. 


1. Trial: Witnesses. Coaching of a witness is not, per se, grounds for a mistrial. 

. When the trial court’s attention is drawn to the fact that a 
witness is being coached by a spectator at the trial, the trial court has a duty to 
take curative action. Ordinarily, permitting the issue to be raised on 
cross-examination will constitute an effective cure. 

3. Trial: Judges: Juries: Appeal and Error. Generally, a claim of improper conduct 
on the part of the trial judge in the presence of the jury will not be reviewed on 
appeal in the absence of a timely objection. 

4. Trial: Judges: Appeal and Error. One cannot gamble that improper judicial 
conduct will inure to his benefit and then complain that he guessed wrong. 

5. Trial: Judges: Witnesses: Testimony. The judge presiding at the trial may not 
testify in that trial as a witness. No objection need be made in order to preserve 
the point. This rule does not apply only to formal testimony; it applies whenever 
the judge assumes the role of a witness. 

6. Trial: Courts: Proof: Appeal and Error. To establish reversible error, a 
defendant must demonstrate that the trial court’s action prejudiced or otherwise 
adversely affected a substantial right of the defendant. 

7. Trial: Judges: Evidence. A trial judge should carefully refrain from expressing 
any opinion of or commenting on the evidence. 

8. Trial: Judges: Witnesses: Testimony. Improper comments by the trial judge may 
be prejudicially erroneous when they tend to discredit a witness and his 
testimony, or when they tend to enhance a witness’ credibility. 
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9. Trial: Attorneys at Law: Evidence. It is improper for counsel to comment, at 
closing argument, on matters unsupported by the evidence. 

Petition for further review from the Nebraska Court of 
Appeals, HANNON, IRWIN, and MILLER-LERMAN, Judges, on 
appeal thereto from the District Court for Scotts Bluff County, 
Rosert O. Hipp, Judge. Judgment of Court of Appeals 
reversed, and cause remanded for a new trial. 


Lawrence G. Whelan for appellant. 


Don Stenberg, Attorney General, and Joseph P. Loudon for 
appellee. 


HastINncs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and MorAn, D.J., Retired. 
WHITE, J. 


The defendant, Louie Rodriguez, was convicted by a jury on 
the charge of delivery of a controlled substance. Rodriguez 
appealed to the Nebraska Court of Appeals, which affirmed 
the conviction. We reverse, and remand for a new trial. 

In August 1990, the Western Nebraska Intelligence Narcotics 
Group, a multiagency drug task force often referred to as 
“WING,” arranged for a series of controlled purchases of 
controlled substances in Scottsbluff, Nebraska. To make the 
purchases, WING used a cooperating individual, Jesse Bravo. 

On August 29, 1990, WING directed Bravo to attempt to 
purchase cocaine from August Valdez. Bravo was equipped 
with a body transmitter and was given “buy money.” Followed 
by a surveillance unit, Bravo drove to Valdez’ home. Bravo met 
with Valdez, but Valdez apparently did not have any cocaine at 
his home. Bravo, Valdez, and a third individual, Pablo 
Gutierrez, then drove to look for Valdez’ brother, Joe, to see 
whether he had any cocaine. Eventually, still looking for 
cocaine, the men arrived at the Gambler Lounge. 

Valdez testified that Rodriguez’ gray van was parked in the 
parking lot of the lounge. Valdez testified that he left Bravo’s 
car, walked halfway to the gray van, and then returned to 
Bravo's car to get the money from Bravo. Valdez testified that 
he approached the van and purchased two one-quarter gram 
packets of cocaine from Rodriguez. Valdez testified that he 
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returned to Bravo's car with the cocaine and the change. 

Although the WING unit was able to continue surveillance 
during the purchase, no one except Valdez heard or saw 
Rodriguez. The WING unit lost audio contact with Valdez as 
soon as he left the car, because only Bravo had been wired witha 
body transmitter and Bravo remained in the car. Bravo testified 
that he was not able to see who was in the van. Michael 
Zitterkopf, a State Patrol investigator assigned to the WING 
unit, testified that he could see a person leave Bravo’s car and 
approach the van, but that he could not see the driver’s side of 
the van. Mark Overman, a Scottsbluff police detective assigned 
to the WING unit, testified that he could not see Valdez or the 
van and that he did not see Rodriguez. 

Valdez was later arrested for delivery of a controlled 
substance. Valdez apparently implicated Rodriguez, who was 
then charged with delivery of acontrolled substance. Rodriguez 
pled not guilty, and the case proceeded to trial. 

At trial, the following exchange took place during the 
cross-examination of Valdez: 

[Defense counsel]: Your Honor, I’m going to object at 
this time. I’m — Detective Overman [seated at 
prosecution table] is nodding his head yes and no and 
helping the defendant [sic] with his answers. 

THE COURT: No, he wasn’t. I was watching him. 

[Defense counsel]: So was I, Your Honor. 

THE COURT: Be seated, please. Go ahead. 

Outside the presence of the jury, defense counsel moved for a 
mistrial on the ground that the prosecution had been coaching 
the witness. Still outside the presence of the jury, defense 
counsel questioned nine witnesses, each of whom testified that 
Overman had been coaching Valdez on the stand. 

The district court found that whether Valdez had been 
coached was an issue of credibility and was not grounds for a 
mistrial. The district court allowed the defense to make a 
factual issue of the matter, permitting five defense witnesses to 
testify before the jury that they had seen Overman coaching 
Valdez. Overman and Valdez testified, also before the jury, that 
no coaching had occurred. The jury found Rodriguez guilty of 
delivering a controlled substance. 
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Rodriguez filed a motion for new trial, alleging in part that 
the court erred in not granting a mistrial. The district court held 
a hearing on the motion, at which defense counsel argued that a 
mistrial should have been granted because of the coaching itself 
and because of the judge’s comments. The district court 
overruled the motion for new trial. 

Rodriguez appealed. The Court of Appeals found that 
although the judge’s statement was ill-advised, the judge 
removed any prejudicial effect that his statement might have 
had by allowing Rodriguez to make a factual issue out of the 
matter. State v. Rodriguez, 2 NCA 837 (1993). The Court of 
Appeals affirmed the conviction. 

Rodriguez sought and was granted further review by this 
court. Rodriguez’ assignments of error assert that the Court of 
Appeals (1) inaccurately stated the law regarding prejudicial 
statements made by a trial judge in the presence of the jury and 
(2) inaccurately stated the law regarding the coaching of 
witnesses. An appellate court has an obligation to reach an 
independent conclusion as to matters of law, regardless of the 
determination made by the lower court. Wilson v. Misko, ante 
p. 526, 508 N.W.2d 238 (1993); Van DeWalle v. Albion Nat. 
Bank, 243 Neb. 496, 500 N. W.2d 566 (1993). 

Rodriguez first asserts that coaching a witness is grounds for 
a mistrial. We disagree. Rodriguez offers no support for his 
assertion. To the contrary, a number of state courts have held 
that coaching is a matter which bears upon a witness’ 
credibility; the question of coaching is one for the jury. See, 
e.g., State v. Edwards, 420 So. 2d 663 (La. 1982); State v. 
McCormick, 298 N.C. 788, 259 S.E.2d 880 (1979); State vy. 
Schoolcraft, 183 W. Va. 579, 396 S.E.2d 760 (1990). 

In accord with these cases is our recent decision in State v. 
Osborn, 241 Neb. 424, 490 N.W.2d 160 (1992). In Osborn, the 
defendant claimed that C.T., a nonparty witness, had been 
coached by the prosecution during a recess. The defendant had 
failed to object to the direct examination of C.T. which 
occurred after the recess. The defendant had also 
cross-examined C.T. regarding the conversation with the 
prosecutor. Noting that cross-examination is usually an 
adequate weapon with which to combat the possibility of 


STATE v. RODRIGUEZ 711 
Cite as 244 Neb. 707 


coaching, see Geders v. United States, 425 U.S. 80, 96 S. Ct. 
1330, 47 L. Ed. 2d 592 (1976), we held that the defendant was 
“precluded from a dismissal on the grounds that the witness 
may have been coached.” Osborn, 241 Neb. at 430, 490 N.W.2d 
at 165. 

We adhere to the reasoning of Osborn. Coaching of a witness 
is not, per se, grounds for a mistrial. See Evers v. State, 84 Neb. 
708, 121 N.W. 1005 (1909). When the trial court’s attention is 
drawn to the fact that a witness is being coached by a spectator 
at the trial, the trial court has a duty to take curative action. See 
' id. (admonition to the coach may be sufficient). Ordinarily, 
permitting the issue to be raised on cross-examination will 
constitute an effective cure. Geders, supra; Osborn, supra. But 
see Wamsley v. State, 171 Neb. 197, 205, 106 N.W.2d 22, 27 
(1960) (when witness’ father said, “ ‘That’s enough,’ ” and 
escorted witness from the stand during cross-examination, 
court had obligation to reprimand the offender, to take steps to 
prevent recurrence, and to admonish the jury to disregard the 
matter). 

In the present case, the trial court not only allowed 
cross-examination on the subject of coaching, the trial court 
also allowed additional witnesses to testify to the coaching. In 
this respect, we find no error in the trial court’s actions. 

Rodriguez next asserts that the judge’s statements 
constituted prejudicial error. We agree. 

Asa preliminary matter, we acknowledge that Rodriguez did 
not object to the judge’s statement and did not, at trial, cite the 
judge’s statement as a possible ground for mistrial. However, 
we find that these deficiencies are not fatal to Rodriguez’ claim 
of prejudicial error. 

Generally, “ ‘{a] claim of improper conduct on the part of 
the trial judge in the presence of the jury will not be reviewed on 
appeal in the absence of a timely objection.’ ” State v. Navrkal, 
242 Neb. 861, 868, 496 N. W.2d 532, 537 (1993), quoting Pitt y. 
Checker Cab Co., 217 Neb. 600, 350 N.W.2d 507 (1984). One 
cannot gamble that improper judicial conduct will inure to his 
benefit and then complain that he guessed wrong. State v. 
Jenson, 232 Neb. 403, 440 N. W.2d 686 (1989); Pitt, supra. 

The timely objection requirement is inapplicable to the 


712 244 NEBRASKA REPORTS 


present case because the trial judge in the present case assumed 
the role of a witness. Neb. Evid. R. 605, Neb. Rev. Stat. 
§ 27-605 (Reissue 1989), specifically provides: “The judge 
presiding at the trial may not testify in that trial as a witness. No 
objection need be made in order to preserve the point.” In 
discussing Fed. R. of Evid. 605, which is identical to the 
Nebraska rule, one commentator has explained that the rule 
does not apply only to formal testimony: 
[A] judge, although he is neither called to testify nor 
voluntarily takes the stand, may nevertheless assume the 
role of a witness. Such behavior . . . should be treated 
analogously to direct violation of [rule 605]. That is, the 
appellate court must examine the particular circumstances 
of the case to determine whether the judge’s behavior was 
so prejudicial to the substantial rights of the parties as to 
merit a reversal. 
(Emphasis supplied.) 3 Jack B. Weinstein & Margaret A. 
Berger, Weinstein’s Evidence ¢ 605[04] at 605-15 to 605-16 
(1993). 

In the present case, the trial judge’s conduct amounts to 
testimony from the bench. The credibility of witnesses was, as 
always, an issue for the jury to decide. In addition, once 
Rodriguez had raised the specter of coaching, the existence of 
coaching was an issue for the jury to decide. Speaking directly 
to these issues, the trial judge stated that he had been watching 
Overman and that Overman had not coached Valdez. In 
relaying this information, the trial judge assumed the role of a 
witness. 

Having found error, we are now obligated to determine 
whether this error was prejudicial. We find that the trial judge’s 
comment prejudiced Rodriguez’ case because the comment 
bolstered the credibility of the key prosecution witness, Valdez. 

To establish reversible error, a defendant must demonstrate 
that the trial court’s action prejudiced or otherwise adversely 
affected a substantial right of the defendant. State v. 
Drinkwalter, 242 Neb. 40, 493 N.W.2d 319 (1992); State v. 
Chapman, 234 Neb. 369, 451 N.W.2d 263 (1990). We have 
repeatedly stated that a trial judge should carefully refrain from 
expressing any opinion of or commenting on the evidence. 


STATE v. RODRIGUEZ 713 
Cite as 244 Neb. 707 


Drinkwalter, supra; State v. Bideaux, 219 Neb. 718, 365 
N.W.2d 830 (1985); Pitt, supra; State v. Goff, 174 Neb. 548, 118 
N.W.2d 625 (1962), overruled on other grounds, State y. 
Fletcher, 221 Neb. 562, 378 N.W.2d 859 (1985); Moore v. State, 
147 Neb. 390, 23 N.W.2d 552 (1946); Stoffel v. Metcalfe 
Construction Co. , 145 Neb. 450, 17 N.W.2d 3 (1945); Hansen y. 
State, 141 Neb. 278, 3 N.W.2d 441 (1942). Improper comments 
by the trial judge may be prejudicially erroneous when they 
tend to discredit a witness and his testimony. Stoffel, supra. 
Likewise, such comments may be prejudicially erroneous when 
they tend to enhance a witness’ credibility. See State v. Smith, 
200 Conn. 544, 512 A.2d 884 (1986). When the trial judge 
affects the credibility of a witness, either negatively or 
positively, the judge invades the province of the jury. See 
Stoffel, supra. 

At trial, a crucial issue was Valdez’ credibility. Valdez was the 
only witness who could connect Rodriguez to the crime. No 
other witness saw who sold the cocaine to Valdez. Thus, the 
prosecution could succeed only if the jury believed the 
testimony of Valdez. Cross-examination of Valdez was essential 
to the defense’s efforts to discredit Valdez. During the 
cross-examination of Valdez, the defense claimed that 
Overman, seated at the prosecution table, was coaching Valdez. 
The trial judge flatly stated that no coaching occurred. 

By commenting on Valdez’ credibility in this manner, the trial 
judge blunted the defense’s weapon of cross-examination. 
Although the court allowed the defense to make a factual issue 
out of the coaching and allowed numerous witnesses to testify 
to the coaching, the court had already communicated its 
evaluation of the situation to the jury. We have previously 
reflected upon the strong bond between the judge and the jury: 
“ ‘It is well known to those who are familiar with jury trials that 
jurors are usually alert to discover the attitude of the court 
respecting the merits of the case, and particularly in criminal 
actions. .. .. ” Moore, 147 Neb. at 399, 23 N.W.2d at 557. 
Accord Hansen, supra. Other courts have reasoned similarly: 

Ordinarily, the umpire is to call the balls and strikes and. 
not play first base. [Citations omitted.] 
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A judge, sitting on the Bench, in a black robe, 
traditionally enjoys a warm and uncritical trust of the 
jurors. Intervention, coupled with the jurors’ trust, can 
upset the equilibrium of normal advocacy relationships in 
thecourtroom. . 

State v. Sonen, 492 N.W.2d 303, 309-10 (S.D. 1992) 
(Henderson, J., specially concurring). By stating that no 
coaching occurred, the trial judge necessarily bolstered Valdez’ 
credibility in the eyes of the jury and prejudiced Rodriguez’ 
case. 

The State contends that the judge’s comments were not 
prejudicial. Relying on Bideaux, supra, the State argues that the 
comments were tantamount to saying “overruled.” In Bideaux, 
defense counsel objected to a statement in the prosecution’s 
closing argument as not being reflected by the evidence. The 
trial judge responded, “ ‘I think the evidence does reflect it, 
counsel.’ ” Bideaux, 219 Neb. at 723, 365 N.W.2d at 834. On 
appeal, we stated that the trial judge’s comment was 
tantamount to saying “overruled” and held that the comment 
did not constitute prejudicial error. 

The present case exceeds the benchmark set by Bideaux. A 
well-established legal principle holds that it is improper for 
counsel to comment, at closing argument, on matters 
unsupported by the evidence. 23A C.J.S. Criminal Law § 1262 
(1989). See State v. Pierce, 231 Neb. 966, 439 N.W.2d 435 (1989) 
(prosecutor’s argument should be based on evidence introduced 
at trial). The trial judge in Bideaux merely stated, in a 
shorthand manner, that the prosecution had not run afoul of 
this legal principle. In contrast, the trial judge in the present 
case was not making a shorthand reference to an accepted legal 
principle. The trial judge in the present case not only 
commented on the evidence, but also provided the evidence by 
stating that no coaching occurred. 

Based on the centrality of Valdez’ testimony and the nature 
of the trial judge’s comments, we conclude that Rodriguez’ 
right to a fair trial was prejudiced. We reverse the conviction 
and remand the cause for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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ROSEMARY SCHIEFFER, APPELLANT, V. CATHOLIC ARCHDIOCESE OF 
OMAHA, A CORPORATION, AND TIMOTHY LANGE, APPELLEES. 
508 N.W.2d 907 


Filed December 17, 1993. No. S-91-388. 


I. Demurrer: Pleadings. In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any feasonable inference from the facts 
alleged, but cannot assume the existence of a fact not alleged, make factual 
findings to aid the pleading, or consider evidence which might be adduced at 
trial. 

2. Pleadings. A petition is sufficient if, under the facts alleged, the law entitles a 
plaintiff to recover. That is to say, facts are sufficient to constitute a cause of 
action when they are a narrative of the events, acts, and things done or omitted 
which show a legal liability of the defendant to the plaintiff. 

3. Actions: Menta! Distress. To state a cause of action for intentional infliction of 
emotional distress, a plaintiff must allege facts showing (I) that there has been 
intentional or reckless conduct, (2) that the conduct was so outrageous in 
character and so extreme in degree as to go beyond all possible bounds of 
decency and is to be regarded as atrocious and utterly intolerable in a civilized 
community, and (3) that the conduct caused emotional distress so severe that no 
reasonable person should be expected to endure it. 

4. Torts: Intent. Consent ordinarily bars recovery for intentional interferences 

with person or property. 

: . When a defendant by his conduct intentionally interferes witha 
legally protected interest of person or property, either consent to the invasion 
resulting from such conduct or consent to the conduct that brought about the 
invasion avoids liability. 

6. Actions: Alienation of Affections: Criminal Conversation. Causes of action 
based on criminal conversation or alienation of affections are barred by Neb. 
Rev. Stat. § 25-21, 188 (Reissue 1989). 

7. Res Judicata. The doctrine of res judicata is based on the principle that a final 
judgment on the merits by a court of competent jurisdiction is conclusive upon 
the parties in any later litigation involving the same cause of action. 

8. Torts: Negligence: Liability: Employer and Employee. For the doctrine of 
respondeat superior to apply, an employee must be liable for a tort committed in 
the scope of his employment. Likewise, an underlying requirement in actions for 
negligent supervision and negligent training is that the employee is individually 
liable for a tort or guilty of a claimed wrong against a third person, who then 
seeks recovery against the employer. 

9. Demurrer: Pleadings. Neb. Rev. Stat. § 25-854 (Reissue 1989) does not provide 
an absolute right to amend a petition after a demurrer has been sustained, nor is 
the statute without limitation. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 
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appellant. 
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Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

This is a suit for damages brought by the plaintiff, Rosemary 
Schieffer, against the defendants, Catholic Archdiocese of 
Omaha (Archdiocese), a corporation, and Timothy Lange. The 
original petition, filed March 27, 1990, was filed in the name of 
Jane Doe. Separate actions against the defendants were also 
filed by the plaintiff’s husband and daughter. All of these 
actions were consolidated. General demurrers to the petitions 
of the plaintiff and her husband were sustained and the 
petitions dismissed on September 28, 1990. Apparently, there 
were no appeals from the order of dismissal. 

Motions to strike and to make the plaintiff’s original petition 
more definite and certain were filed by the defendants, and the 
demurrers to that petition were withdrawn. The motions were 
sustained in part, and on December 10, 1990, the plaintiff filed 
an amended petition. The amended petition alleged intentional 
infliction of emotional distress, negligence, and breach of 
fiduciary duty in separate causes of action. The amended 
petition also contained a fourth cause of action involving the 
plaintiff’s husband’s alleged loss-of-consortium claim that had 
been assigned to her. Demurrers to the amended petition were 
sustained on February 8, 1991, and the amended petition 
dismissed. This appeal followed. 

The plaintiff’s 11 assignments of error combine to assert that 
the trial court erred (1) by sustaining the defendants’ demurrers 
and dismissing the amended petition, (2) by failing to allow the 
plaintiff an opportunity to amend her amended petition, and 
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(3) by failing to specify the grounds for sustaining the 
defendants’ demurrers. 

In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any 
reasonable inference from the facts alleged, but cannot assume 
the existence of a fact not alleged, make factual findings to aid 
the pleading, or consider evidence which might be adduced at 
trial. Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 
555 (1993). 

A petition is sufficient if, under the facts alleged, the law 
entitles a plaintiff to recover. That is to say, facts are sufficient 
to constitute a cause of action when they are a narrative of the 
events, acts, and things done or omitted which show a legal 
liability of the defendant to the plaintiff. Gerken v. Hawkins 
Constr. Co. , 243 Neb. 157, 498 N.W.2d 97 (1993). 

Viewed most favorably to the plaintiff, the amended petition 
alleges the following: 

In 1979, the plaintiff began counseling with the defendant 
Lange concerning family matters. Lange was the plaintiff’s 
parish priest and “spiritual leader.” During this time period, the 
plaintiff was vulnerable because of prior emotional problems. 
While she was in this vulnerable state and during the course of 
pastoral counseling, Lange made sexual advances toward the 
plaintiff that continued for a period of 3 years. In 1982, Lange 
and the plaintiff began a sexual relationship that continued 
until approximately June 1989. 

The amended petition further alleges that at all times 
applicable to this action, Lange was an employee of the 
defendant Archdiocese and at all times was acting within the 
scope and course of his employment. Further, Lange and the 
Archdiocese were charged with the obligation to administer 
pastoral and spiritual advice and care to the plaintiff and her 
family, and as such, held a position of trust and responsibility to 
the plaintiff and her family. 

The first assignment of error is that the trial court erred by 
sustaining the demurrers of the defendants and dismissing the 
plaintiff’s amended petition. The plaintiff argues that she stated 
facts sufficient to constitute a cause of action as to all of her 
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claims. We discuss the various causes of action in turn, 
beginning first with the allegations against the defendant 
Lange. The plaintiff’s claims against Lange, as alleged in the 
amended petition, are based on intentional infliction of 
emotional distress, negligence, and breach of fiduciary duty. 

The plaintiff’s first cause of action alleges that the conduct of 
Lange was outrageous and extreme and caused her severe 
emotional distress. As a proximate result of that conduct, the 
plaintiff suffered severe and permanent emotional injury and 
incurred current and future medical expenses. The plaintiff also 
claims that she has lost faith in the Catholic Church and in God. 

With regard to intentional infliction of emotional distress, 
this court has delineated three elements that must be met for 
this cause of action: 

“(1) [t]hat there has been intentional or reckless conduct; 
(2) [t]hat the conduct was so outrageous in character and 
so extreme in degree as to go beyond all possible bounds of 
decency and is to be regarded as atrocious and utterly 
intolerable in a civilized community; and (3) [t}hat the 
conduct caused emotional distress so severe that no 
reasonable person should be expected to endure it.” 
Nichols v. Busse, 243 Neb. 811, 817, 503 N.W.2d 173, 179 
(1993), quoting Gall v. Great Western Sugar Co. , 219 Neb. 354, 
363 N. W.2d 373 (1985). 

There are several reasons why the plaintiff’s alleged claim for 
intentional infliction of emotional distress was subject to 
demurrer. What is involved in this case is conduct between 
consenting adults. There is no allegation that the defendant 
used force or fraud to accomplish his sexual relations with the 
plaintiff during the period from 1982 to 1989. The amended 
petition does allege that the plaintiff was “vulnerable” because 
of “prior emotional problems.” This allegation falls far short of 
alleging that the plaintiff was incapable of consenting to what 
took place. 

In tort law, consent ordinarily bars recovery for intentional 
interferences with person or property. According to W. Page 
Keeton et al., Prosser and Keeton on the Law of Torts § 18 at 
112 (Sth ed. 1984), it is a fundamental principle of common law 
that “to one who is willing, no wrong is done.” That text further 
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states: 
[W]hen the defendant by his conduct intentionally 
interferes with a legally protected interest of person or 
property, either consent to the invasion resulting from 
such conduct, or consent to the conduct that brought 
about the invasion, avoids liability. One, of course, 
consents to an invasion such as a sex contact if he or she 
wants or desires the invasion. Consent avoids recovery 
simply because it destroys the wrongfulness of the conduct 
as between the consenting parties, however harmful it 
might be to the interest of others, and even though it is 
perhaps both immoral and criminal. 

Td. at 113. 

A sexual relationship between two consenting adults is not 
outrageous conduct such as to give rise to acclaim for intentional 
infliction of emotional distress. This seems especially true given 
the fact that the plaintiff and Lange engaged in an approximate 
7-year sexual relationship. See, also, Restatement (Second) of 
Torts § 892 A (1982). 

The plaintiff cites two cases which held that a parishioner 
stated a claim for intentional infliction of emotional distress 
against a member of the clergy for sexual misconduct with a 
parishioner: Destefano v. Grabrian, 763 P.2d 275 (Colo. 1988), 
and Erickson v. Christenson, 99 Or. App. 104, 781 P.2d 383 
(1989). 

We believe the Destefano and Erickson cases may be 
distinguished factually, at least in part. In the Destefano case, 
the court emphasized that the defendant had held himself out to 
be trained and capable of conducting marital counseling. The 
court further stated that on remand, it was for the trial court to 
determine in the first instance as to whether the conduct of the 
defendant priest at issue was “outrageous.” 

The Erickson case involved conduct against a 13-year-old 
girl. The case at bar involves an adult plaintiff, and there is no 
allegation that the defendant Lange held himself out as a 
professionally trained counselor. 

In the second cause of action, the plaintiff alleged that Lange 
was negligent by failing to properly counsel her concerning her 
marital and family relationships when he knew or should have 
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known she was having domestic difficulties and that, further, 
Lange was negligent by failing to remove himself as parish 
priest when he knew or should have known that a continuing 
relationship with her would cause her emotional harm. Finally, 
the plaintiff alleges that Lange was negligent by violating his 
oath of celibacy. In substance, the plaintiff alleged a claim for 
clergy malpractice, a purported breach of professional 
standards by a priest. 

So far as we have been able to determine, no jurisdiction to 
date has recognized a claim for clergy malpractice. See, Nally v. 
Grace Com. Church of the Valley, 47 Cal. 3d 278, 763 P.2d 948, 
253 Cal. Rptr. 97 (1988), cert. denied 490 U.S. 1007, 109 S. Ct. 
1644, 104 L. Ed. 2d 159 (1989); Destefano v. Grabrian, supra; 
Byrd v. Faber, 57 Ohio St. 3d 56, 565 N.E.2d 584 (1991); 
Schmidt v. Bishop, 779 F. Supp. 321 (S.D.N.Y. 1991). 

The allegations of negligence against Lange with regard to 
failing to remove himself as parish priest and violating his vows 
of celibacy were not discussed in the plaintiff’s brief and will not 
be further considered. 

The third cause of action alleges that Lange had a fiduciary 
obligation to the plaintiff to refrain from doing anything that 
might harm her relationship with her husband and children, in 
light of Lange’s continuing duty to exercise reasonable care. 
The plaintiff alleges that Lange breached this duty and that this 
breach caused her damage. 

Several cases have allowed recovery on the theory of breach 
of fiduciary duty with regard to sexual misconduct of a member 
of the clergy with a parishioner. See, Destefano v. Grabrian, 
supra; Erickson v. Christenson, supra. 

However, this cause of action was rejected by the court in 
Schmidt v. Bishop, supra. The Schmidt court recognized that 
with regard to a breach-of-fiduciary cause of action against a 
member of the clergy, there are many constitutional difficulties 
with regard to defining a standard of care. The Schmidt court 
reasoned: | 

{I]n analyzing and defining the scope of a fiduciary duty 
owed persons by their clergy, the Court would be 
confronted by the same constitutional difficulties 
encountered in articulating the generalized standard of 
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care for aclergyman required by the law of negligence. . . . 
[A]Js with her negligence claim, [the plaintiff’s] fiduciary 
duty claim is merely another way of alleging that the 
defendant grossly abused his pastoral role, that is, that he 
engaged in malpractice. 
(Emphasis omitted.) Schmidt v. Bishop, 779 F. Supp. at 326. We 
agree with the reasoning of the court in the Schmidt case. 

The fourth cause of action alleges a loss-of-consortium claim 
assigned to the plaintiff by her husband, Sylvester Schieffer. 
The amended petition alleges that as a result of the defendants’ 
intentional infliction of emotional distress, negligence, and 
breach of fiduciary duty, the husband has lost the care and 
comfort of his wife and has been deprived of her comfort and 
companionship and incurred pain, suffering, and mental 
anguish, past and future. With regard to this cause of action, 
the demurrers filed by the defendants alleged that the plaintiff 
failed to state facts sufficient to state a cause of action. The 
demurrers also alleged an additional ground for dismissal, 
because this cause of action alleged the same facts and issues as 
the separate previous action that had been filed by the husband. 
Since the husband’s petition in the previous action was 
dismissed by the trial court, the present loss-of-consortium 
cause of action should be dismissed as res judicata. 

It appears that the trial court properly dismissed this cause of 
action based on both reasons alleged in the defendants’ 
demurrers. It is clear that the husband’s loss-of-consortium 
claim, assigned to the plaintiff, was essentially a claim for 
criminal conversation and alienation of affection. Causes of 
action based on criminal conversation or alienation of affection 
are barred by Neb. Rev. Stat. § 25-21,188 (Reissue 1989). See 
Speer v. Dealy, 242 Neb. 542, 495 N.W.2d 911 (1993). The 
statute provides: “No cause of action for (1) alienation of 
affections or (2) criminal conversation shall be allowed to 
commence after January 9, 1986.” Accordingly, since there 
could be no recovery on a claim for the “loss of consortium” in 
this case under § 25-21,188, the trial court properly dismissed 
the fourth cause of action. 

The trial court also properly dismissed the loss-of- 
consortium cause of action on the basis of res judicata. 
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The loss-of-consortium claim was originally alleged in a 
separate action filed by the plaintiff’s husband. After the 
defendants demurred to the husband’s petition, the district 
court dismissed the petition on October 2, 1990. It does not 
appear from the record that the husband amended his petition 
or appealed that order of dismissal. However, the husband 
subsequently assigned the loss-of-consortium claim to the 
plaintiff, who included it as the fourth cause of action in the 
amended petition. The defendants’ demurrers alleged that this 
cause of action was barred as res judicata, since the same claim 
had been previously litigated and dismissed by the trial court in 
a separate action. 

“The doctrine of res judicata is based on the principle 
that a final judgment on the merits by a court of 
‘competent jurisdiction is conclusive upon the parties in 
any later litigation involving the same cause of action... . 

“Res judicata is founded on a policy favoring 
termination of an action by preclusion or prevention of 
subsequent litigation on the same cause.” 

In re Estate of Watkins, 243 Neb. 583, 586, 501 N.W.2d 292, 
294-95 (1993), quoting NC + Hybrids v. Growers Seed Assn., 
228 Neb. 306, 422 N.W.2d 542 (1988). The loss-of-consortium 
claim was adjudicated in the prior action. Since the husband 
elected not to amend or appeal the trial court’s dismissal of his 
suit, the plaintiff is now precluded from litigating the same issue 
again. 

In the amended petition, the plaintiff alleges that the 
defendant Archdiocese was directly negligent by hiring Lange 
and placing him in the position of parish priest. The amended 
petition also alleges that the Archdiocese was negligent in 
failing to investigate Lange’s background by inquiring into his 
relations with other women while acting as parish priest in other 
parishes, when the Archdiocese knew or should have known 
that Lange had been actively involved in relationships with 
women in the past, in violation of his celibacy vows. Finally, the 
plaintiff argues that the Archdiocese was negligent in failing to 
supervise Lange in connection with his pastoral duties when 
they knew or should have known of his past sexual affairs and 
by failing to remove Lange as a parish priest when they had this 
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knowledge. 

If there is no tort liability to the plaintiff against Lange 
individually, it follows that the Archdiocese cannot be held 
liable for his conduct. Strock v. Pressnell, 38 Ohio St. 3d 207, 
527 N.E.2d 1235 (1988), supports this proposition. 

In Strock, a husband and wife began marriage counseling 
with a Lutheran minister. The minister and the wife began a 
consensual sexual relationship, which eventually led to the 
divorce of the husband and the wife. The husband brought an 
action against both the minister and the church which employed 
him. The suit against the minister alleged clergy malpractice, 
breach of fiduciary duty, fraud, misrepresentation, non- 
disclosure, and intentional infliction of emotional distress. 
The suit against the church alleged liability based on agency 
principles and claims of negligent supervision and negligent 
training of the minister. 

At trial, the husband’s claims against both the minister and 
the church were dismissed. The Ohio Supreme Court affirmed 
the dismissals of the husband’s claims. With regard to the cause 
of action against the church, the court held that the church 
could not be liable to the husband either on agency principles or 
for negligent supervision or training of the minister. The court 
stated: 

It is axiomatic that for the doctrine of respondeat 
superior to apply, an employee must be liable for a tort 
committed in the scope of his employment. Likewise, an 
underlying requirement in actions for negligent 
supervision and negligent training is that the employee is 
individually liable for a tort or guilty of a claimed wrong 
against a third person, who then seeks recovery against the 
employer. Because no action can be maintained against 
[the minister] in the instant case, it is obvious that any 
imputed actions against the church are also untenable. 

(Emphasis omitted.) Strock vy. Presnell, 38 Ohio St. 3d at 217, 
$27 N.E.2d at 1244. 

The plaintiff also assigns as error the failure of the district 
court to allow amendment of her amended petition upon the 
court’s sustaining of the defendants’ demurrers. 

Since we have determined that the plaintiff failed to state 
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facts sufficient to constitute a cause of action against the 
defendant Lange, it is unnecessary to consider the plaintiff’s 
contention with regard to the Archdiocese. If the plaintiff has 
not established a cause of action against Lange, then the 
plaintiff can have no cause of action against the Archdiocese 
for anything that the plaintiff claimed Lange did. 

The plaintiff does not tell us what additional facts could be 
alleged in a further attempt to state a cause of action. 

Neb. Rev. Stat. § 25-854 (Reissue 1989) provides that if a 
demurrer is sustained, “the adverse party may amend, if the 
defect can be remedied by way of amendment... .” This 
statute, however, does not provide an absolute right of 
amendment, nor is it without limitation. See, LaPan v. Myers, 
241 Neb. 790, 491 N.W.2d 46 (1992); Knoell v. Huff, 224 Neb. 
90, 395 N.W.2d 749 (1986). This court has also previously held 
that “it is an abuse of discretion by the trial court ‘ “ ‘to sustain 
a demurrer without leave to amend where there is a reasonable 
possibility that the defect can be cured by amendment, 
particularly in the case of an original complaint” ...”’ ” 
LaPan v. Myers, 241 Neb. at 793, 491 N.W.2d at 49-50, quoting 
Newman Grove Creamery Co. v. Deaver, 208 Neb. 178, 302 
N.W.2d 697 (1981). 

The record does not support a reasonable possibility that the 
plaintiff could allege additional facts so that the petition would 
state a cause of action. The plaintiff had already amended the 
petition once. Accordingly, the trial court did not err in 
dismissing the amended petition in this case without allowing 
the plaintiff an opportunity to further amend her pleading. 

The final assignment of error is the failure of the district 
court to specify the grounds upon which it sustained the 
defendants’ demurrers. The plaintiff argues that although the 
defendants stated more than one ground for the demurrers, the 
trial court’s order was silent regarding which of the multiple 
theories were sustained. This court has previously held that 
when a demurrer is interposed stating several grounds, the 
court should, when sustaining the demurrer, specify the 
grounds upon which the demurrer is sustained; otherwise, this 
court is not informed regarding wherein the complaint was 
deficient. See, Fulk v. McLellan, 243 Neb. 143, 498 N.W.2d 90 
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(1993); St. Paul Fire & Marine Ins. Co. v. Touche Ross & Co., 
234 Neb. 789, 452 N. W.2d 746 (1990). 

The defendants’ demurrers in this case alleged that the 
amended petition “does not state facts sufficient to constitute a 
cause of action.” The demurrers also alleged an additional 
ground for dismissal with regard to the husband’s 
loss-of-consortium claim. The demurrers asserted that this 
cause of action pled the same facts and issues that existed in the 
previous action dismissed by the district court and therefore 
should be dismissed based on res judicata grounds. Thus, with 
the exception of the loss-of-consortium claim, the only grounds 
asserted for the demurrer was failure to allege facts sufficient to 
constitute a cause of action. Therefore, the grounds on which 
the trial court based its demurrer as to the first three counts of 
the amended petition were readily apparent. 

Failure to specify the grounds for sustaining a demurrer 
does not affect the legal position of the parties in the case. 
“{Tjhis court will not presume, when a trial court fails to 
state a reason for the dismissal of an action, that the 
dismissal] was based on an invalid ground.” 
LaPan vy. Myers, 241 Neb. at 793, 491 N.W.2d at 49, quoting 
Bert Cattle Co. v. Warren, 238 Neb. 638, 471 N.W.2d 764 
(1991). 

For reasons stated previously, it was clear that the husband’s 
loss-of-consortium claim was properly dismissed on both 
grounds asserted in the demurrers. Accordingly, the district 
court’s failure to specify the ground upon which the demurrers 
were sustained with regard to this cause of action did not 
prejudice the plaintiff. The final assignment of error is without 
merit. 

The judgment of the district court sustaining the demurrers 
to the amended petition and dismissing the amended petition is 
affirmed. 

AFFIRMED. 

WHITE, J., dissents. 


LANPHIER, J., dissenting. 
I respectfully dissent. The majority decision concludes that a 
person cannot claim he is wronged by actions of another to 
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which he consented. This is correct logic and law by itself. 
However, the proposition overlooks the question of how such 
consent was achieved. 

Should consent bar a claim where such consent may have 
been achieved by the actions of a fiduciary which constitute 
overreaching by such fiduciary? That is a question which 
cannot be answered as a matter of law. The answer is best left to 
a jury after consideration of all of the facts. The only ground 
listed in the demurrers which is applicable to our consideration 
of this matter is failure to state a cause of action. The petition 
states a cause of actionin three respects. 


INTENTIONAL INFLICTION OF 
EMOTIONAL DISTRESS 

Plaintiff’s amended petition states that plaintiff began 
counseling with Lange and that during the course of 
counseling, “Lange made numerous sexual advances on 
Plaintiff which lasted for approximately a three-year period.” 
During this time, plaintiff alleged, she was “vulnerable because 
of prior emotional problems.” Plaintiff also alleged that in 
1982, Lange succeeded in “seducing” the plaintiff. The 
majority determined that these allegations are insufficient to 
state a cause of action for intentional infliction of emotional 
distress. This decision is based on a determination that “[{w]hat 
is involved in this case is conduct between consenting adults.” 

The petition alleges, however, that plaintiff was not a fully 
“consenting adult.” Plaintiff alleges she was vulnerable and 
that she was seduced by a pastoral counselor whom she trusted. 
In considering a demurrer, acourt must assume that the pleaded 
facts, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the 
existence of a fact not alleged, make factual findings to aid the 
pleading, or consider evidence which might be adduced at trial. 
Gallion v. Woytassek, ante p. 15, 504 N.W.2d 76 (1993); 
Hamilton v. City of Omaha, 243 Neb. 253, 498 N.W.2d 555 
(1993). Assuming, as we must, that plaintiff’s allegations are 
true, that she was vulnerable and that she was so seduced, it 
cannot fairly be said as a matter of law that she was a 


SCHIEFFER v. CATHOLIC ARCHDIOCESE OF OMAHA 727 
Cite as 244 Neb. 715 


“consenting adult” so as to bar a claim against one who would 
ordinarily be classified as a fiduciary. 

Plaintiff cited two cases, Destefano v. Grabrian, 763 P.2d 
275 (Colo. 1988), and Erickson v. Christenson, 99 Or. App. 
104, 781 P.2d 383 (1989), in which claims against members of 
the clergy for intentional infliction of emotional distress were 
upheld. The majority, however, concludes that these cases are 
factually distinct. 

The defendant in Destefano was alleged to have held himself 
out as being trained and capable of conducting marital 
counseling, which is not alleged in this case. Alleging that the 
defendant held himself out as a trained professional marital 
counselor may be necessary to establish one type of a fiduciary 
relationship to establish a breach of a fiduciary’s duties. There 
is no need to establish such a relationship to establish a cause of 
action for intentional infliction of emotional distress. The 
outrageousness of Lange’s conduct should not depend upon 
whether or not he held himself out as one type of professional. 
It may be one of many factors which should be considered when 
determining the degree of culpability. 

Likewise, the fact that the plaintiff in Erickson was only 13 
years old when the conduct at issue began is just one factor to 
consider when determining whether the conduct in question is 
outrageous. Certainly, the fact that the plaintiff here is an adult 
does not mean that Lange’s conduct could not be outrageous. 

To state a cause of action for intentional infliction of 
emotional distress, the plaintiff must allege facts that would 
show (1) there has been intentional or reckless conduct, (2) the 
conduct was so outrageous in character and so extreme in 
degree as to go beyond all possible bounds of decency and is to 
be regarded as atrocious and utterly intolerable in a civilized 
community, and (3) the conduct caused emotional distress so 
severe that no reasonable person should be expected to endure 
it. Nichols v. Busse, 243 Neb. 811, 503 N.W.2d 173 (1993); Gall 
v. Great Western Sugar Co., 219 Neb. 354, 363 N.W.2d 373 
(1985). 

The petition alleges facts which, if viewed as true, establish 
that Lange’s conduct was intentional. The petition further 
alleges that “the conduct of the Defendants, and each of them, 
was outrageous and extreme in nature and intended to cause 
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and did cause severe emotional distress upon Plaintiff.” In her 
petition, plaintiff alleges that “by virtue of the conduct 
hereinbefore set forth, that the conduct of the Defendants... 
was outrageous and extreme in nature .. . .” The petition set 
forth the following conduct: 
Starting in 1979, Plaintiff began counseling with Lange, 
concerning family matters having full confidence that he 
was her parish priest and spiritual leader. During this time, 
Plaintiff was vulnerable because of prior emotional 
problems. Commencing in about 1979, while the plaintiff 
was vulnerable, and during the course of pastoral 
counseling, Lange made numerous sexual advances on 
Plaintiff which lasted for approximately a three-year 
period. In 1982, Lange succeeded in seducing the 
Plaintiff, and a sexual relationship developed between 
Lange and Plaintiff that lasted until approximately June 
of 1989. 

... At all times herein, Defendants, and each of them, 
were charged with the obligation to administer pastoral 
and spiritual advice and care to the Plaintiff and her 
family, and as such, held a position of trust and 
responsibility to Plaintiff and her family. , 

Plaintiff alleges she “incurred severe and permanent 
emotional injury and was damaged as follows: A. Plaintiff 
incurred medical expenses of $2,500.00 and will incur medical 
expenses in the future. B. Plaintiff has lost her faith in the 
Catholic Church and God and incurred emotional pain, 
suffering and mental anguish, past and future.” 

' The petition alleges sufficient facts to state a cause of action 
against defendant Lange for intentional infliction of emotional 
distress. The issue of consent would be an affirmative defense. 


NEGLIGENCE 

Plaintiff’s petition also states a cause of action against the 
Archdiocese for negligence. 

Nebraska has recognized that an employer is subject to 
liability for harm to third persons resulting from the employer’s 
negligent selection of an improper employee. Greening v. 
School Dist. of Millard, 223 Neb. 729, 393 N.W.2d 51 (1986). 
To state a cause of action for negligence, one must plead facts 
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from which it can be inferred that the defendant owed a duty to 
protect the plaintiff from injury, that the defendant failed to 
discharge that duty, and that damage proximately resulted from 
such failure. Christianson v. Educational Serv. Unit No. 16, 
243 Neb. 553, 501 N.W.2d 281 (1993). 

In Destefano v. Grabrian, 763 P.2d 275, 288 (Colo. 1988), the 
following allegations were held to state a viable claim for 
negligent supervision: 

“Defendant Diocese of Colorado Springs knew or 
should have known that Defendant Grabrian was 
engaging in conduct which was outrageous, negligent, and 
a breach of his fiduciary duty, and Defendant Diocese 
owed a duty of supervision of said Defendant Grabrian to 
the public and breached said duty, causing the injuries and 
damages set forth above.” 

With respect to this cause of action, plaintiff alleged the 
following: ; 

A. Defendant Archdiocese was negligent as follows: 

(1) Hiring Defendant Lange in the position of parish 
priest in Plaintiff’s parish. 

(2) Failing to properly investigate Defendant Lange’s 
background by inquiring into his relations with other 
women while he was acting as a parish priest in other 
parishes when they [sic] knew, or should have known, that 
he had been actively involved with relationships with 
women in violation of his vows of celibacy on more than 
one occasion. 

(3) Failing to train Lange to avoid sexual contact with 
parishioners. 

(4) Failing to supervise Lange in connection with his 
pastoral duties with respect to his relations with female 
parishioners when they [sic] knew, or should have known, 
that he had sexual affairs in the past. 

(5) Failing to remove Lange from a position of pastoral 
responsibility when the Defendant knew, or should have 
known, of Lange’s sexual involvement with the Plaintiff. 

From these allegations it can reasonably be inferred that the. 
Archdiocese owed a duty to plaintiff, that it failed to discharge 
that duty, and that plaintiff’s severe emotional distress 
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proximately resulted from that failure. Plaintiff’s petition 
therefore states a cause of action for negligence against the 
Archdiocese. The demurrer, therefore, should have been 
overruled in this respect also. 


BREACH OF FIDUCIARY DUTY 

The majority also rejected the third cause of action claimed 
by plaintiff, breach of fiduciary duty. In Destefano v. 
Grabrian, supra, the Supreme Court of Colorado held a cause 
of action for breach of fiduciary duty was stated where a 
woman alleged a member of the clergy had sexual intercourse 
with her while he was providing her with marriage counseling. 
The fiduciary duty, the court said, was created by his 
undertaking to counsel the woman. It was not created by the 
fact that he was a clergy member. The court stated: 

If the alleged conduct of Grabrian [the clergy member] 
was dictated by his sincerely held religious beliefs or was 
consistent with the practice of his religion, we would have 
to resolve a difficult first amendment issue. This, 
however, is not the case. It has not been asserted that 
Grabrian’s conduct falls within the practices or beliefs of 
the Catholic church. 
763 P.2d at 284. Likewise, here there has been no assertion that 
Lange’s conduct falls within the practices or beliefs of the 
Catholic Church. Thus, there is no difficult First Amendment 
issue to confront. 

Lange’s duty to plaintiff, given the nature of the counseling 
relationship, was to help her with family matters. See Destefano 
v. Grabrian, supra. Seduction of plaintiff, if proved, would be 
an obvious breach of that duty. A person standing in a fiduciary 
relationship with another is subject to liability for harm 
resulting from a breach of the duty imposed by the relationship. 
Restatement (Second) of Torts § 874 (1979). Lange could, if the 
allegations contained in the petition are proven, be subject to 
liability for any harm he caused. 

For the reasons cited, I would reverse the judgment of the 
district court. 

SHANAHAN, J., joins in this dissent. 
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KATHLEEN M. BREWER, APPELLANT, V. THOMAS E. BREWER, BY 
SUBSTITUTED PARTIES, THOMASM., MAUL, AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF THOMAS E. BREWER, AND 
Wayne E. GRACHEK, AS TRUSTEE OF THE THOMAS E, BREWER 
TESTAMENTARY TRUST, APPELLEES. 
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1. Modification of Decree: Child Support: Appeal and Error. Modification of 
child support is an issue entrusted to the discretion of the trial court, and 
although reviewed de novo on the record, the decision of the trial court will be 
affirmed absent an abuse of discretion. 

2. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, 
elects to act or refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substantial right or a just 
result in matters submitted for disposition through a judicial system. 

3. Appeal and Error. A claimed prejudicial error must not only be assigned, but 
must be discussed in the brief of the asserting party. 

4. Child Support: Death: Social Security. Social Security payments made to an 
obligor’s child on account of the obligor’s death are to be considered as credits 
toward the obligor’s court-ordered support obligation, absent circumstances 
making allowance of such credit inequitable. 


Appeal from the District Court for Platte County: JoHNC. 
WHITEHEAD, Judge. Affirmed. 


John K. Green for appellant. 


Clark J. Grant, of Grant, Rogers, Maul & Grant, for 
appellees. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ., and GRANT, J., Retired. 


CAPORALE, J. 
I. STATEMENT OF CASE 

A decree dissolving the marriage of the appellant mother, 
Kathleen M. Brewer, ordered the father, Thomas E. Brewer, to 
make a monthly support payment for their minor daughter, 
Ashley JoAnne. Asa result of the father’s subsequent death, the 
appellees, the father’s estate and testamentary trust, as the 
parties substituted in place of the father, seek to credit against 
their respective child support liabilities the benefits being paid 
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on behalf of the daughter under the provisions of the federal 
Social Security Act, 42 U.S.C. § 301 et seq. (1988 & Supp. III 
1991). Following an evidential hearing, the district court so 
ordered. The mother assigns that ruling as her sole operative 
error. We affirm. 


II. FACTS 

The dissolution decree ordered the father to pay $500 per 
month in child support. This requirement was in accordance 
with the stipulated agreement of the mother and father, which 
was incorporated into the decree. The agreement recited it to be 
the intention of the dissolution parties that the agreement be a 
full, final, and complete settlement of ail matters in dispute 
between them, and required the father to maintain aterm policy 
of insurance on his life, payable to the daughter equal to the 
amount of child support which would have accrued through her 
19th birthday. The agreement also required the father to 
maintain an otherwise undefined “health and accident 
insurance” policy on the daughter. 

The father thereafter executed a will, which placed his assets 
in trust should he die before the daughter attained the age of 
majority. The trust requires that the trustee pay the 
court-ordered child support. The will provides for distribution 
of one-half of the total of the trust fund to the daughter when 
she reaches the age of 21 and disbursement of the balance upon 
her attaining age 25. Should the daughter die before 
distribution of all the assets, the assets are to be paid to a 
designated charity. 

Although the father purchased two term life insurance 
policies, they were payable to the trust, not to the daughter. The 
record does not tell us whether the father did or did not provide 
a health and accident policy of any description for the daughter. 


III. SCOPE OF REVIEW 
Modification of child support is an issue entrusted to the 
discretion of the trial court, and although reviewed de novo on 
the record, the decision of the trial court will be affirmed absent 
an abuse of discretion. Lodden v. Lodden, 243 Neb. 14, 497 
N.W.2d 59 (1993). 
A judicial abuse of discretion exists when a judge, within the 
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effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a 
substantial right or a just result in matters submitted for 
disposition through a judicial system. Wulff v. Wulff, 243 Neb. 
616, 500 N. W.2d 845 (1993). 


IV. ANALYSIS 

We note at the outset of our analysis that the mother assigned 
two errors not mentioned in part I above. One relates to the 
order in which the district court ruled on the revivor of this 
action; the other deals with the date on which the district court 
ordered the credit to take effect. However, in her brief she failed 
to argue either of these claimed errors. 

To be considered by an appellate court, a claimed prejudicial 
error must not only be assigned, but must be discussed in the 
brief of the asserting party. Neb. Ct. R. of Prac. 9D(1)d (rev. 
1992). See, also, Lange Indus. v. Hallam Grain Co., ante p. 
465, 507 N.W.2d 465 (1993); Delicious Foods Co. v. Millard 
Warehouse, ante p. 449, 507 N.W.2d 631 (1993); Maack v. 
School Dist. of Lincoln, 241 Neb. 847, 491 N.W.2d 341 (1992). 

Consequently, we do not concern ourselves with the mother’s 
unargued claims of error, but limit ourselves to a review of her 
claim that the estate and trust are not entitled to credit for the 
Social Security benefits paid on behalf of the daughter at the 
rate of $832 per month. 


1. OTHER JURISDICTIONS 

The majority of jurisdictions hold that a child support 
obligor is entitled to credit for Social Security benefits paid fora 
child’s benefit on account of the obligor’s disability. See, 
Windham v. State ex rel. Windham, 574 So. 2d 853 (Ala. Civ. 
App. 1990); Binns v. Maddox, 57 Ala. App. 230, 327 So. 2d 726 
(1976); Horton v. Horton, 219 Ga. 177, 132 S.E.2d 200 (1963); 
Faul v. Faul, 548 So. 2d 957 (La. App. 1989); Folds v. Lebert, 
420 So. 2d 715 (La. App. 1982). 


(a) General Rationale 
Some courts allow the obligor to make a unilateral reduction 
in the payment without any action by the court. See, Binns v. 
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Maddox, supra; Andler v. Andler, 217 Kan. 538, 538 P.2d 649 
(1975); Cohen v. Murphy, 368 Mass. 144, 330 N.E.2d 473 
(1975); Mooneyham v. Mooneyham, 420 So. 2d 1072 (Miss. 
1982). Most courts, however, require a noncustodial parent to 
seek a modification of the decree to reduce or eliminate the 
child support obligation because of Social Security benefits 
paid to the custodial parent. 

Hence, in Chase v. Chase, 74 Wash. 2d 253, 444 P.2d 145 
(1968), the Supreme Court of Washington held that the onset of 
disability and the resulting entitlement to Social Security are 
changes in the condition of the parties to be considered in a 
modification proceeding, and the receipt of Social Security 
benefits does not give rise to a deduction absent affirmative 
action by the court. Therefore, other changes in the economic 
conditions of the parties would affect the amount of deduction 
permitted. Other courts have followed this rule. See, In re 
Marriage of Robinson, 651 P.2d 454 (Colo. App. 1982) 
(disability and resulting entitlement to Social Security are 
changes in condition of parties to be considered in support 
modification proceedings, and credit to be allowed by trial 
court is discretionary, not automatic); Newman v. Newman, 
451 N.W.2d 843 (Iowa 1990) (burden of seeking modification of 
support order rightfully lies with parent who seeks to offset 
support obligation against Social Security benefits); Hendricks 
v. Hendricks, 594 So. 2d 1129 (La. App. 1992) (justice or equity 
will not nullify or reduce alimony or child support award until 
judgment is altered or amended by operation of law); Gerlich v. 
Gerlich, 379 N.W.2d 689 (Minn. App. 1986) (child’s receipt of 
Social Security benefits from account of parent charged with 
support does not constitute payment from that parent but may 
constitute change of circumstances and grounds for 
modification of support order); Moritz v. Moritz, 368 N.W.2d 
337 (Minn. App. 1985) (receipt of Social Security dependent 
benefits is change of circumstances and factor to be considered 
in modification hearings); Burnham v. Burnham, 743 S.W.2d 
568 (Mo. App. 1987) (burden of seeking modification of 
support obligation rests on retired or disabled parent seeking to 
substitute Social Security benefits for amount owed under 
divorce decree); Cope and Cope, 49 Or. App. 301, 619 P.2d 883 
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(1980), decision aff’d 291 Or. 412, 631 P.2d 781 (1981) (father’s 
sua sponte deduction of child’s Social Security benefits from 
decreed support obligation barred by statute; rather, changes in 
father’s obligation to pay support should be made only with 
approval of court upon showing of changed circumstances); In 
re Marriage of Hughes, 69 Wash. App. 778, 850 P.2d 555 (1993) 
(under appropriate circumstances obligor parent may be 
entitled to equitable offset provided there is no unfairness to 
custodial parent); Hepton v. Hepton, 25 Wash. App. 229, 605 
P.2d 1288 (1980) (receipt of Social Security by child does not 
give rise to an automatic reduction of parent’s support 
payment; it is one circumstance for court to consider in 
deciding whether to modify support award). 

Although by far, most of the cases in which courts have 
allowed an offset against child support have been for Social 
Security disability benefits, other state courts allow an obligor 
to offset court-ordered child support by Social Security 
retirement benefits. See, Cash v. Cash, 234 Ark. 603, 353 
S.W.2d 348 (1962); Bradley v. Holmes, 561 So. 2d 1034 (Miss. 
1990); McClaskey v. McClaskey, 543 S.W.2d 832 (Mo. App. 
1976); Mask v. Mask, 95 N.M. 229, 620 P.2d 883 (1980). 

The rationale for both types of payment is the recognition of 
the presumed decline in income. As the court pointed out in 
Potts v. Potts, 240 N.W.2d 680 (lowa 1976), the purpose of 
Social Security disability payments is to replace income 
lost because of the employee’s disability. Under these 
circumstances, it is equitable to treat dependency benefits as a 
substitute for child support for the period during which such 
benefits are paid. See, also, Jn re Marriage of Hughes, supra. 

In contrast, cases which have held that a noncustodial parent 
is not entitled to credit against his child support obligation for 
Social Security payments have reasoned that receipt of such 
benefits does not constitute payment from that parent. See, 
Hennagin v. County of Yolo, 481 F. Supp. 923 (E.D. Cal. 1979) 
(where parent is responsible for making court-ordered support 
payments, such legal obligation cannot be discharged by 
denominating children’s disability insurance benefits as child 
support from parent); Marriage of Haynes, 343 N.W.2d 679 
(Minn. App. 1984) (retiree has no property interest in Social 
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Security benefits paid to child); Fuller v. Fuller, 49 Ohio App. 
2d 223, 360 N.E.2d 357 (1976) (Social Security benefits payable 
to dependent child of Social Security recipient inure directly to 
child, notwithstanding prerequisite status of parent; no indices 
of parent’s ownership ever attach to such funds). 


(b) Effect of Agreement 

The mother asserts that the incorporation of the property 
settlement agreement into the decree prohibits the crediting of 
the Social Security benefits against that obligation, as it was 
intended as a full, final, and complete settlement of the father’s 
child support obligation. However, other jurisdictions have 
ruled that the existence of a separation agreement is not 
determinative. See Hamilton v. Hamilton, 598 S.W.2d 767 (Ky. 
App. 1980) (evidence that child became entitled to Social 
Security benefits and that mother frequently had excess from 
such child support payments supported trial court’s finding 
that it was appropriate that child support payments be 
terminated at father’s death despite existence of separation 
agreement between father and mother, incorporated into 
divorce decree, providing for child support payments to minor 
child). 

In two cases similar to the one now before us, Bowden v. 
Bowden, 426 So. 2d 448 (Ala. App. 1983), and Board v. Board, 
690 S.W.2d 380 (Ky. 1985), the existence of separation 
agreements did not abrogate the noncustodial parent’s right to 
credit Social Security payments. 

In Bowden, the parents of the minor child entered into an 
agreement which required the husband to pay the wife $300 for 
the support and maintenance of the minor child, and to 
purchase and maintain life insurance policies sufficient to 
insure that the monthly payments for the support of the child 
provided in the agreement would be paid in the event of the 
death of the husband. The husband died testate, and the child 
began receiving Social Security benefits exceeding the $300 per 
month child support specified in the agreement. At the time of 
his death, the husband did not have in effect the insurance 
policy as required in the agreement. Pointing out that the 
purpose of Social Security is the same as that of an insurance 
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policy with a private carrier, wherein a parent insures against 
death or loss of physical ability to fulfill moral and legal 
obligations to dependent children, the court held that the death 
benefits paid to the minor child from the Social Security 
account of his deceased parent could be credited against the 
husband’s monthly obligations. 

In Board, the husband agreed to pay the wife $200 a week for 
the support of their two minor children pursuant to a property 
settlement agreement. The husband died 3 months after the 
divorce, at which time the wife began receiving $370 per month 
per child from his Social Security benefits. In affirming the 
judgment of the trial court, the Court of Appeals had stressed 
that the wife would receive an unreasonable windfall if she were 
permitted to receive both child support and Social Security 
benefits. Affirming both the trial court and the Court of 
Appeals, the Supreme Court of Kentucky held that Social 
Security benefits could be credited directly without a motion 
for modification of the decree. 

The mother cites Cohen v. Cohen, 246 So. 2d 581 (Fla. App. 
1971), writ discharged 255 So. 2d 524 (Fla.), as support for her 
proposition that in the absence of a provision in the property 
settlement between her and the father, the estate is not entitled 
to a partial credit or discharge for death benefit payments made 
to the minor children by the Social Security Administration. In 
Cohen, a father executed a voluntary property settlement with 
his ex-wife which provided for payments for child support and 
education. Affirming a final summary judgment for the 
ex-wife as to her claim for child support payments without 
setoff for the Social Security payments, the Cohen court noted 
that Social Security death benefits were known to the father at 
the time he executed the property settlement agreement and at 
the time the agreement was incorporated into his final decree of 
divorce. It reasoned that had the father desired to receive credit 
against his support payments for any death benefits paid by 
Social Security, he should have made a provision for such credit 
in the agreement. 

Cohen is, however, different from the matter at hand; the 
purposes for which the voluntary support payments were made 
in Cohen are different. In this case, the father’s will provided 
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only for the court-ordered child support payments. In Cohen, 
the property settlement agreement was a voluntary agreement 
to provide $40 a week for each of two minor children and the 
tuition for normal Hebrew School training for each of the boys 
and, in addition, to pay the normal and usual expenses entailed 
in the Bar Mitzvah. Hence, the agreement provided payment 
for a specified item, tuition. In accord is Thompson y. 
Thompson, 254 Ark. 881, 496 S.W.2d 425 (1973), in which the 
court refused to offset child support payments with money 
given by the Veterans’ Administration to a child of a disabled 
veteran while the child was enrolled in college. Noting that it 
had previously held that sums paid from Social Security 
payments and military allotments should be credited to child 
support awards, the court distinguished the Veterans’ 
Administration education benefits as a specialty item available 
for use only under specified circumstances, unlike allotments 
and Social Security payments, which, the court said, are 
generally available for ordinary use. 

In agreement with Cohen is Williams v. Williams, 789 
S.W.2d 781 (Ky. 1990). In Williams, the court refused to reduce 
a husband’s court-ordered maintenance to his former wife 
because of her receipt of Social Security benefits. The court 
relied in part on the existence of a property settlement 
agreement which clearly designated that the instrument was the 
final settlement of all the parties’ property rights and made no 
provisions for the adjustment of maintenance due to 
subsequent Social Security benefits to which the wife became 
entitled. The Williams court contrasted the agreement before it 
with the one in Board v. Board, 690 S.W.2d 380 (Ky. 1985), in 
which the existence of a separation agreement did not prevent 
the court from crediting Social Security benefits. The Williams 
court found that the property settlement agreement before it 
provided only for spousal maintenance, whereas, in Board, the 
agreement provided for payment of child support. Thus, the 
Williams court held that the Social Security payments made to 
the wife involved Social Security benefits the wife has earned a 
right to receive by virtue of her marital relationship and as a 
result of her participation in and contribution to the marriage. 
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2. NEBRASKA PRECEDENT 

Those decisions holding that Social Security payments are 
not automatically offset but are a factor to be considered are 
consistent with decisions in other Nebraska cases governing 
crediting of Social Security toward court-ordered child 
support. , 

In a creditor’s bill to enforce a judgment for back child 
support, Social Security payments to a divorced wife paid for 
the benefit of her children, following an incapacitating auto 
accident suffered by the father subsequent to the divorce, were 
held to have been properly credited against the final judgment. 
Schulze v. Jensen, 191 Neb. 253, 214 N.W.2d 591 (1974). 
Affirming ‘a judgment which found the father liable, the 
Schulze court rejected the contention that it had been error to 
credit the Social Security benefits received against the child 
support obligation because such payments were from a 
collateral governmental source and did not relieve the father 
from his obligation under the divorce decree. The court 
concluded that the payments resulted directly from the father’s 
accidental disability and were a substitute for his loss of earning 
power and his obligation to pay for the support of his 
dependents. 

Under different facts, the trial court in Lainson v. Lainson, 
219 Neb. 170, 362 N.W.2d 53 (1985), refused to credit the Social 
Security benefits received by the minor child against the father’s 
child support obligation. On appeal, we held that the action was 
within the trial court’s discretion and that Schulze did not 
mandate that the disability payments be offset. At the time the 
trial court entered its decree, it was aware of the father’s 
disability and of the Social Security payments being made in the 
child’s behalf. We reasoned that the trial court considered the 
overall situation of both parents and the child, as well as the 
earning capacity of the father, in making its decision to refuse to 
consider Social Security payments the mother received. 

After reviewing both the Schulze and Lainson cases, we, in 
Hanthorn v. Hanthorn, 236 Neb. 225, 460 N.W.2d 650 (1990), 
held that Social Security payments made to the obligor’s child 
on account of the obligor’s disability are to be considered as 
credits toward the obligor’s court-ordered support obligation, 
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absent circumstances making allowance of such credit 
inequitable. In so doing, we noted that the relief granted the 
obligor is an equitable credit for the disability benefits received 
by the children, which is by nature different from a retroactive 
modification of a vested and accrued obligation. 


3. APPLICATION OF PRECEDENT 

The fact situation in this case is different from those in 
Schulze, Lainson, or Hanthorn. Here, the father has died and 
the estate is seeking to offset child support payments by the 
amount of Social Security benefits received on behalf of the 
daughter. 

In reported cases involving Social Security death benefits 
paid to a child, courts have allowed the noncustodial parent to 
credit Social Security payments toward child support, even 
though the payments are received on account of the death of the 
noncustodial parent. As the court pointed out in Jn re Marriage 
of Meek, 669 P.2d 628 (Colo. App. 1983), Social Security death 
benefits represent money earned and contributed through the 
efforts of a working parent or spouse, which payments, like 
proceeds on an insurance policy, substitute as income to the 
worker’s family should he or she die or become disabled. The 
court in Jn re Marriage of Meek therefore treated the benefits to 
which the minor child was entitled as a result of her father’s 
death as payments in the nature of support. See, also, Bowden 
v. Bowden, 426 So. 2d 448 (Ala. Civ. App. 1983) (under North 
Carolina law, death benefits paid minor from Social Security 
account of deceased father could be credited against monthly 
obligations under separation agreement of parents); Board v. 
Board, supra (estate of deceased father entitled to have its 
obligation for child support credited for Social Security 
benefits paid for child support); Gibson v Gibson, 110 Mich. 
App. 666, 313 N.W.2d 179 (1981) (all relevant factors, including 
child’s income from Social Security payments, must be 
considered by trial court in deciding request made by personal 
representative of estate of deceased former husband to 
discharge child support payments to extent of Social Security 
benefits received by child). Contra, Matter of Estate of 
‘Patterson, 167 Ariz. 168, 805 P.2d 401 (Ariz. App. 1991) 
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(noncustodial parent not entitled to credit against child support 
obligation for federal benefits children would have been 
entitled to receive regardless of divorce and that do not decrease 
noncustodial parent’s own income); Estate of Brummett by 
Brummett v. Brummett, 472 N.E.2d 616 (Ind. App. 1984) (trial 
court did not abuse discretion in failing to revoke child support 
order when, as result of death of parent obligated to pay 
support, beneficiary of order was receiving Social Security 
survivor’s benefits); Jn re Marriage of Foley, 501 N.W.2d 497 
(Iowa 1993) (income child receives from Social Security, as 
beneficiary of deceased parent, not available for offset against 
adoptive parent’s child support obligations). 

Whether the Social Security benefits are received because of 
disability, retirement, or death of the obligor, courts allowing 
credit for Social Security payments against the parent’s child 
support obligation reason that dependency benefits are not a 
mere gratuity from the federal government. The benefits have 
been earned in part through the employee’s payment of Social 
Security taxes. See, Flemming v. Nestor, 363 U.S. 603, 80S. Ct. 
1367, 4 L. Ed. 2d 1435 (1960), reh’g denied 364 U.S. 854, 81S. 
Ct. 29, 5 L. Ed. 2d 77; Potts v. Potts, 240 N.W.2d 680 (Iowa 
1976); Andler v. Andler, 217 Kan. 538, 538 P.2d 649 (1975); 
Chase v. Chase, 74 Wash. 2d 253, 444 P.2d 145 (1968). It should 
not matter to the custodial party that the obligor is given credit; 
the purpose of the order has been accomplished. See, also, 
Binns v. Maddox, 57 Ala. App. 230, 327 So. 2d 726 (1976); 
McCloud v. McCloud, 544 So. 2d 764 (La. App. 1989); Newton 
v. Newton, 622 S.W.2d 23 (Mo. App. 1981). As the Arkansas 
court indicated in Cash v. Cash, 234 Ark. 603, 353 S.W.2d 348 
(1962), the Social Security payments made by the federal 
government to the dependent son were earned in part by the 
appellant himself and were not altogether a gift from the federal 
government. 

In like fashion, we have ruled that amounts paid to a mother 
under a military allotment are to be credited against child 
support payments owed by the father. Hopwood v. Hopwood, 
169 Neb. 760, 100 N.W.2d 833 (1960). In affirming the 
judgment of the trial court that the father was not indebted to 
the mother, the court found that the payment of allotments, 
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including the amount deducted from the soldier’s pay and that 
allowed by the government under the Servicemen’s Dependents 
Allowance Act of 1942, would be applied against the father’s 
child support obligation. In so holding, the court found that the 
right to this additional allowance from the government was 
wholly dependent on the fact that the father was serving in the 
armed services. 

In Hanthorn v. Hanthorn, 236 Neb. 225, 227, 460 N.W.2d 
650, 652 (1990), the noncustodial parent who sought credit for 
Social Security benefits filed an “ ‘Application for Credit for 
Social Security Payments on Child Support.’ ” The court did 
not require a modification hearing, although a hearing was held 
to adduce evidence. Likewise, in Schulze v. Jensen, 191 Neb. 
253, 214 N.W.2d 591 (1974), the crediting of Social Security 
benefits toward court-ordered child support was done from a 
creditor’s bill. 

On the other hand, a modification hearing implies a change 
in the amount of the court’s order on behalf of the minor child 
and, consequently, requires a material change in circumstances. 
See, Wulff v. Wulff, 243 Neb. 616, 500 N.W.2d 845 (1993); 
Czaplewski v. Czaplewski, 240 Neb. 629, 483 N.W.2d 751 
(1992). Here, no change in the amount of payment is requested; 
the only change is the source of that payment. Therefore, a 
request to credit Social Security benefits does not require a 
modification hearing as such, but, rather, only an opportunity 
for the custodial parent to adduce evidence of any inequity that 
might occur as the result of crediting Social Security benefits 
toward court-ordered child support. See Board v. Board, 690 
S.W.2d 380 (Ky. 1985) (crediting of Social Security child 
support benefits against supporting parent’s child support 
obligation is not a “modification” of divorce decree requiring 
motion and procedure). 

In view of that distinction, the evidential hearing granted by 
the district court provided the mother with the opportunity to 
adduce any evidence of inequitableness arising by virtue of 
crediting the Social Security benefit of $832 per month against 
the father’s court-ordered child support obligation. No such 
evidence was adduced. 
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V. JUDGMENT 
The district court’s ruling to credit Social Security benefits 
toward the father’s court-ordered child support did not 
constitute an abuse of discretion. Accordingly, the judgment of 
the district court is affirmed. 
AFFIRMED. 
White, J., not participating. 


PAMELA RITCHIE SHERARD, APPELLANT, V. STATE OF NEBRASKA, 
SECOND INJURY FUND, APPELLEE. 
509 N.W.2d 194 


Filed December 17, 1993. No.S-91-802. 


1. Appeal and Error. An appellate court has an obligation to reach an independent, 
correct conclusion regarding matters of law, irrespective of the determination 
made by the lower court. 

2. Judgments: Interest. When a decree falls within the purview of the applicable 
postjudgment interest statute, interest is chargeable without an express direction 
to that effect appearing in the decree. 

3. Judgments: Workers’ Compensation: Attorney Fees: Interest. When a court 
awards attorney fees against an employer pursuant to Neb. Rev. Stat. 
§ 48-125(1) (Reissue 1988), the employer shall be liable for interest pursuant to 
§ 48-125(2). The employer’s liability for interest exists, and execution for 
interest may issue, even when the judgmentis silent as to interest. 

4. Judgments: Workers’ Compensation: Final Orders. A judgment for 
compensation pursuant to the Nebraska Workers’ Compensation Act cannot be 
enforced until it becomes conclusive upon the parties. 

5. Judgments: Final Orders. An award by the Nebraska Supreme Court becomes 
conclusive upon the parties when that court issues a mandate. 

6. Judgments. The issuance of a mandate is a ministerial act. 

7. Courts: Presumptions. In the absence of evidence to the contrary, a court will 
presume that official acts, including ministerial acts, have been properly 
performed. 

8. Courts: Presumptions: Time. When the record is silent on the issue, a court will 
presume that a mandate was duly issued at the appropriate time. 

9. Courts: Workers’ Compensation: Judicial Notice: Appeal and Error. When a 
district court is called upon to enforce a decision of the Workers’ Compensation 
Court, the district court has a duty to take judicial notice of any appellate 
decisions which may have been rendered in the same case. 
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10. Property. Absent a statute to the contrary, State property is not subject to 
execution. 
11. Political Subdivisions: Property: Words and Phrases. Public funds are funds 
belonging to the State, or to any county or political subdivision of the State. 
12. Second Injury Fund: Property. The monies in the Second Injury Fund are not 
“State property. The Second Injury Fund can therefore be subject to a writ of 
execution. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Reversed and remanded with 
directions. 


T.J. Hallinan, of Cobb, Hallinan & Ehrlich, PC., for 
appellant. 


Don Stenberg, Attorney General, and Lynn A. Melson for 
appellee. 


HASTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 

PER CuRIAM. 

Plaintiff-appellant, Pamela Ritchie Sherard, appeals an 
order of the district court quashing her writ of execution. We 
reverse the judgment and remand the cause with directions to 
issue the writ. 

This is the second appearance of this case in this court. The 
underlying facts are outlined in our prior opinion, Sherard v. 
Bethphage Mission, Inc. , 236 Neb. 900, 464 N. W.2d 343 (1991) 
(Sherard I). Only those facts necessary to explain our present 
decision will be reviewed. 

Sherard originally brought an action in the Nebraska 
Workers’ Compensation Court to recover disability benefits 
against her employer, Bethphage Mission, Inc. Bethphage 
impleaded the State of Nebraska, Second Injury Fund (the 
Fund). The compensation court entered an award, and 
Bethphage and the Fund requested a rehearing. On February 
14, 1990, the compensation court entered a rehearing award in 
favor of Sherard. The compensation court ordered both 
Bethphage and the Fund to make specified weekly payments to 
Sherard. 

The Fund appealed the rehearing award to this court. On 
January 11, 1991, we decided Sherard I, in which we affirmed 
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the rehearing award and additionally ordered the Fund to pay 
Sherard $1,500 in attorney fees. After Sherard I, the Fund paid 
Sherard the disability benefits then due and the attorney fees. 
The Fund did not pay Sherard any interest. This unpaid interest 
is the subject of the present dispute. 

To collect the unpaid interest, Sherard sought a writ of 
execution from the Lancaster County District Court. The Fund 
moved to quash the writ. After an evidentiary hearing and 
submission of briefs, the district court granted the Fund’s 
motion to quash. Sherard appeals from this order, claiming that 
the district court erred in granting the motion to quash. 

Sherard’s claim presents us with three legal issues. First, did 
Sherard I provide a basis for awarding interest? Second, was 
Sherard I properly filed with the district court for enforcement? 
Third, may a district court issue a writ of execution against the 
Second Injury Fund? Each of these issues is a matter of law, in 
connection with which an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the 
determination made by the lower court. VanDeWalle v. Albion 
Nat. Bank, 243 Neb. 496, 500 N.W.2d 566 (1993). 

We first address the issue of interest. In Sherard I, we 
awarded Sherard attorney fees pursuant to Neb. Rev. Stat. 
§ 48-125(1) (Reissue 1988). The version of § 48-125(1) 
applicable at the time of Sherard I provided, in relevant part: 

If the employer files an application for a rehearing before 
the compensation court from an award of a judge of the 
compensation court and fails to obtain any reduction in 
the amount of such award, the compensation court shall 
allow the employee a reasonable attorney’s fee to be taxed 
as costs against the employer for such rehearing, and the 
Supreme Court shall in like manner allow the employee a 
reasonable sum as attorney’s fees for the proceedings in 
the Supreme Court. 
The Fund is an employer within the meaning of this section. 
Pollard v. Wright’s Tree Service, Inc., 212 Neb. 187, 322 
N.W.2d 397 (1982). Because the Fund’s appeal in Sherard I 
failed to produce a reduction in the amount of the award, we 
held the Fund liable for a portion of Sherard’s attorney fees. 
Our judgment in Sherard I does not mention interest. 
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However, interest is allowed by statute; an award of attorney 
fees under § 48-125(1) implicates subsection (2) of the same 
statute. The version of § 48-125(2) applicable at the time of 
Sherard I provided, in relevant part: 
When an attorney’s fee is allowed pursuant to this section, 
there shall further be assessed against the employer an 
amount of interest on the final award obtained, computed 
from the date compensation was payable, as provided in 
section 48-119, at a rate equal to the rate of interest 
allowed per annum under section 45-104.01, as such rate 
may from time to time be adjusted by the Legislature. 
Neb. Rev. Stat. § 48-119 (Reissue 1988) provides that if the 
disability continues for 6 weeks or longer, then compensation is 
payable from the date of the injury. Neb. Rev. Stat. § 45-104.01 
(Reissue 1988) provides for an interest rate of 14 percent per 
annum. 

The precise issue before us is whether, when an appellate 
court judgment is silent as to interest and interest on the 
judgment is provided by statute, a district court may order 
execution to collect interest. We find that a district court may so 
order. 

We have previously encountered this issue in conjunction 
with a postjudgment interest statute. In Stuart v. Burcham, 62 
Neb. 84, 86 N.W. 898 (1901), we held that when a decree falls 
within the purview of the applicable postjudgment interest 
statute, interest is chargeable without an express direction to 
that effect appearing in the decree. 

The postjudgment interest statute discussed in Stuart is 
analogous to § 48-125(2), the statute at issue here. The statute 
discussed in Stuart provided that “ ‘[iJnterest ... shall be... at 
the rate of [7 percent].’ ” (Emphasis supplied.) Stuart, 62 Neb. 
at 86, 86 N.W. at 899. Section 48-125(2) provided that interest 
“shall further be assessed against the employer.” (Emphasis 
supplied.) As a general rule of statutory construction, the word 
“shall” is considered mandatory. Moyer v. Douglas & Lomason 
Co., 212 Neb. 680, 325 N.W.2d 648 (1982); Pelzer v. City of 
Bellevue, 198 Neb. 19, 251 N.W.2d 662 (1977). Both the Stuart 
statute and § 48-125(2) required an award of interest. We 
previously interpreted the Stuart statute to allow interest even 
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when the decree was silent as to interest, and we now interpret 
§ 48-125(2)in a similar fashion. 

Such an interpretation is supported by courts of other 
jurisdictions. Those courts generally hold that although interest 
may be specified in a judgment, statutory interest is also 
recoverable when the judgment makes no mention of its 
recovery. See, Rogers v. Springfield Fire etc. Ins. Co., 92 Cal. 
App. 537, 268 P. 679 (1928); Arnold v. Arnold, 258 Iowa 850, 
140 N.W.2d 874 (1966); Commonwealth, Department of 
Highways v. Young, 380 S.W.2d 239 (Ky. 1964); Thomas v. St. 
Charles Parish, 613 So. 2d 698 (La. App. 1993); Bolt v. Nelson, 
263 Mich. 158, 248 N.W. 581 (1933); Baldwin v. Collins, 479 
P.2d 567 (Okla. 1970); Wolfgang v. Thiele Co., 141 Or. 280, 17 
P.2d 313 (1932); Golden v. Murphy, 611 S.W.2d 914 (Tex. Civ. 
App. 1981); Dairy Distributors, Inc. v. Local 976, etc., 16 Utah 
2d 85, 396 P.2d 47 (1964). Other sources specifically explain that 
“where interest on judgments is allowed by statute, execution 
for interest may issue whether or not it is allowed in the 
judgment.” 33 C.J.S. Executions § 75 b. at 216-17 (1942). 
Accord Amis v. Smith, 41 U.S. (16 Pet.) 303, 10 L. Ed. 973 
(1842) (applying Mississippi law). 

Based on our decision in Stuart, principles of statutory 
construction, and the weight of the above authorities, we hold 
that when a court awards attorney fees against an employer 
pursuant to § 48-125(1), the employer shall be liable for interest 
pursuant to § 48-125(2). The employer’s liability for interest 
exists, and execution for interest may issue, even when the 
judgment is silent as to interest. Thus, Sherard I, in which we 
awarded attorney fees pursuant to § 48-125(1), provides 
grounds upon which the district court, pursuant to § 48-125(2), 
could have issued a writ of execution for interest. 

We next address the issue of Sherard’s filing documents with 
the district court. A judgment for compensation pursuant to 
the Nebraska Workers’ Compensation Act cannot be enforced 
- until it becomes “conclusive upon the parties.” Neb. Rev. Stat. 
§ 48-188 (Reissue 1988). See Leitz v. Roberts Dairy, 239 Neb. 
907, 479 N.W.2d 464 (1992). An award by this court becomes 
conclusive upon the parties when this court issues a mandate. 
Id. Cf. Smith v. Garbe, 86 Neb. 91, 124 N.W. 921 (1910) 


748 244 NEBRASKA REPORTS 


(appellate court’s judgment is final and binding regardless of 
whether its mandate was ever entered of record in the district 
court). Once an award becomes conclusive, it may be filed with 
the district court, “whereupon such order, award, or judgment 
shall have the same force and effect as a judgment of such 
district court.” § 48-188. 

As a preliminary matter, we note that Sherard I was 
conclusive upon the parties despite the fact that no mandate 
appears in the record before us. The issuance of a mandate is a 
ministerial act. Save The Trains Assn. v. Chicago & N. W. Ry. 
Co., 168 Neb. 180, 95 N.W.2d 334 (1959). In the absence of 
evidence to the contrary, we presume that official acts, 
including ministerial acts, have been properly performed. 
County of Hamilton v. Thomsen, 158 Neb. 254, 63 N.W.2d 168 
(1954). When the record is silent on the issue, we will presume 
that a mandate was duly issued at the appropriate time. See 
Neb. Ct. R. of Prac. 14A(1) (rev. 1992) (stating the times during 
which a mandate cannot issue). 

Although Sherard I was conclusive upon the parties, Sherard 
did not file a copy of Sherard I with the district court. Instead, 
she filed a copy of the Workers’ Compensation Court rehearing 
award. At the evidentiary hearing on the Fund’s motion to 
quash, Sherard then entered into evidence a copy of Sherard I. 

Sherard’s filing under § 48-188 provided a sufficient basis 
upon which the district court could enforce the judgment. First, 
the district court was presented with an actual copy of the 
judgment to be enforced. Second, even if Sherard had only filed 
a copy of the rehearing award, the district court would have 
been charged with knowledge of our judgment. When a district 
court is called upon to enforce a decision of the Workers’ 
Compensation Court, the district court has a duty to take 
judicial notice of any appellate decisions which may have been 
rendered in the same case. Cf. Bank of Mead v. St. Paul Fire & 
Marine Ins. Co., 202 Neb. 403, 275 N.W.2d 822 (1979). We 
therefore find that, either through the submission of evidence 
or through judicial notice, the district court in the present case 
could have recognized the award of attorney fees in Sherard I. 
The district court could then have issued a writ of execution for 
the interest due pursuant to § 48-125(2). 
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Finally, we address the issue of whether a writ of execution 
may issue against the Fund. The Fund contends that the monies 
in the Second Injury Fund are State property and therefore are 
not subject to execution. We agree that, absent a statute to the 
contrary, State property is not subject to execution. County of 
Madison v. School District No. 2, 148 Neb. 218, 27 N.W.2d 172 
(1947). We also acknowledge that the Fund’s contention is 
supported by some authority. See, McAvoy v H B Sherman Co, 
401 Mich. 419, 258 N.W.2d 414 (1977); State, ex rel., v. Indus. 
Comm., 116 Ohio St. 45, 156 N.E. 101 (1927); Industrial 
Accident Board v. Miears, 227 S.W.2d 571 (Tex. Civ. App. 
1950), rev’d in part on other grounds and aff'd in part, 149 Tex. 
270, 232 S.W.2d 671; Mason-Walsh-Atkinson-Kier Co. v. Dept. 
L. &I., 5 Wash. 2d 508, 105 P.2d 832 (1940). However, we find 
that the monies in the Second Injury Fund are not State 
property. , 

The Second Injury Fund is established by and described in 
Neb. Rev. Stat. § 48-128 (Reissue 1988). That statute provides, 
in relevant part: 

The Second Injury Fund shall be for the purpose of 
making payments in accordance with this section and for 
paying administrative expenses relating to such fund. The 
State Treasurer shall be the custodian of the Second Injury 
Fund, and all money and securities in the fund shall be 
held in trust by the State Treasurer and shall not be money 
or property of the state. 

(Emphasis supplied.) According to the Fund, this language 
means only that the Second Injury Fund is not a part of the 
State’s general fund. The meaning which the Fund assigns to 
this language is unwarranted by the plain language of the 
statute. 

Beyond the plain language of the statute, persuasive 
authorities convince us that the monies in the Second Injury 
Fund are not State property. We find such precedents both in 
Nebraska and in other jurisdictions. 

Looking first to Nebraska case law, we notice a strong 
parallel between State property and “public funds.” Public 
funds are funds belonging to the State, or to any county or 
political subdivision of the State. Allen v. City of Omaha, 136 
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Neb. 620, 286 N.W. 916 (1939). In Allen, we held that the 
monies in a police pension fund were not public funds. This 
holding rested on several characteristics of the police fund: the 
police fund was not raised by taxation or by operation of a 
general law applicable to the public at large, the police fund was 
statutorily segregated for a specific use, and the monies in the 
police fund were held in trust by the city treasurer. Based on 
these characteristics, we found that the monies in the police 
fund did not belong to the city of Omaha and were not city 
funds. 

The Second Injury Fund shares all of the relevant 
characteristics with the police fund at issue in Allen. The 
Second Injury Fund is not raised by taxation; rather, the 
Director of Insurance collects annual assessments from each 
insurance company transacting business in Nebraska. The 
Second Injury Fund is statutorily segregated in a special trust 
fund and can only be drawn upon for particular purposes. The 
Second Injury Fund is held in trust by its custodian, the State 
Treasurer. Under the reasoning of Allen, the Second Injury 
Fund does not belong to the State and is not State property. See 
7B John A. Appleman, Insurance Law and Practice § 4595 
(Walter F. Berdal ed. 1979) (second injury funds are private 
funds, not public funds). 

Courts in other jurisdictions have held that state insurance 
funds are not state property. See, Industrial Com. v. School 
Dist. No. 48, etc., 56 Ariz. 476, 108 P.2d 1004 (1941); Senske v. 
Fairmont & Waseca Canning Co., 232 Minn. 350, 45 N.W.2d 
640 (1951); State ex rel. Stearns v. Olson, 43 N.D. 619, 175 
N.W. 714 (1919); Moran v. State ex rel. Derryberry, 534 P.2d 
1282 (Okla. 1975); Chez, Atty. Gen., v. Industrial Comm. of 
Utah et al. , 90 Utah 447, 62 P.2d 549 (1936). One court has even 
stated that although state insurance funds have some of the 
qualities of a public fund, the state has no interest in such 
insurance funds other than in the funds’ proper administration. 
Senske, supra. In holding that state insurance funds are not 
state property, courts consider a number of the same 
characteristics we considered in Allen. See, School Dist. No. 48, 
etc., supra (funds not made up of taxes collected from citizenry 
at large); Senske, supra (funds not derived from taxation); 
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Olson, supra (funds not collected by taxation can only be 
disbursed for particular purposes); Moran, supra (funds held in 
trust, can only be disbursed for particular purposes); Chez, 
Atty. Gen., supra (funds not derived from the state, can only be 
used for particular purposes). 

Based on the plain language of the statute, our decision in 
Allen, and cases from other jurisdictions, we hold that the 
monies in the Second Injury Fund are not State property. The 
Second Injury Fund can therefore be subject to a writ of 
execution. 

In summary, we conclude that our decision in Sherard I 
implicitly held the Fund liable for interest, that Sherard I was 
properly before the district court, and that the Second Injury 
Fund is subject to execution. We reverse the decision of the 
district court and remand the cause with directions to issue a 
writ of execution for the allowable interest. 

REVERSED AND REMANDED WITH DIRECTIONS. 

WHITE, J., participating on briefs. 

SHANAHAN, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. ARVELL COOK, APPELLANT. 
509 N.W.2d 200 


Filed December 17, 1993. No. S-92-1096. 


1. Convictions: Appeal and Error. In reviewing a criminal conviction, it is not the 
province of an appellate court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact, and the verdict of the jury must 
be sustained if, taking the view most favorable to the State, there is sufficient 
evidence to support it. 

2. Homicide: Intent: Words and Phrases. A person commits murder in the first 

degree if he or she kills another person purposely and with deliberate and 

premeditated malice. 
: . “Purposely,” as an element of first degree murder, 
means intentionally. The intent involved in an actor’s conduct is a mental process 
and may be inferred from the conduct itself; the actor’s language, if any, in 
reference to the conduct; and the circumstances surrounding the conduct. 


752 244 NEBRASKA REPORTS 


4. Homicide: Intent: Circumstantial Evidence: Words and Phrases. Malice, like 
intent, concerns the state of mind of the slayer and may be inferred from the 
words and acts of the defendant, the circumstances surrounding his or her 
conduct, and the evidence relating to the circumstances of the criminal act. 
Malice is that condition of the mind which is manifested by the intentional doing 
of a wrongful act without just cause or excuse. 

5. Homicide: Intent: Words and Phrases. “Deliberate” means not suddenly, not 

rashly; but deliberation requires that the defendant considered the probable 

consequences of his or her act before doing the act. A person kills with deliberate 
malice when he or she, without just cause or excuse, kills another not suddenly or 
rashly, Put after considering the probable consequences of doing the act. 

: . “Premeditated” means to have formed a design to 
commit an act before it is done. A person kills with premeditated malice if before 
the act causing the death occurs, he or she has formed the intent or determined to 
kill the victim without legal justification. 

7. Verdicts: Appeal and Error. A verdict in a criminal case must be sustained if the 
evidence, viewed and construed most favorably to the State, is sufficient to 
support that verdict. Moreover, on such a claim, an appellate court will not set 
aside a guilty verdict in a criminal case where such verdict is supported by 
relevant evidence. Only where evidence lacks sufficient probative force as a 
matter of law may an appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. 

8. Homicide: Intent: Time. No particular length of time for premeditation is 
required, provided that the intent to kill is formed before the act is committed 
and not simultaneously with the act that caused the death. 

9. Intent: Evidence: Weapons. Malice may be inferred from the shooting of 
another person with a deadly weapon. 


Appeal from the District Court for Douglas County: JOHN 
E. CLARK, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HastTincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


HAsTINGS, C.J. 

Arvell Cook appeals his convictions, following trial by jury, 
of first degree murder and use of a firearm to commit a felony. 
He assigns as error the giving of instruction No. 12, which 
defined reasonable doubt, and the sufficiency of the evidence 
to sustain the murder conviction. We affirm. 
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On the evening of February 29, 1992, Nebraska Morrow was 
working at M & G Enterprises, a package liquor and general 
store in Omaha. Morrow, 65 years old, was a co-owner of the 
business. Employee Bolden Hooper was also working at the 
store that night. 

At approximately 8 or 8:30 p.m., the appellant, Cook, came 
into the store. Hooper testified that he was waiting on a 
customer when he saw Cook talking to Morrow and raising the 
countertop to go behind it into an employees-only area. Hooper 
then saw Morrow hit Cook once with a large stick which was 
kept behind the counter. Cook fell to the ground and was 
bleeding from a wound to his head. Morrow’s nephew, Terrence 
Sledge, took Cook’s hand, helped him to his feet, and told him 
to leave the store. 

After Cook got up he repeatedly asked Morrow to come out 
from behind the counter to fight him. Sledge stated that Cook 
walked out the door, but came back in and said, “Nebraska, 
you’re dead,” three times before he finally left the store. Sledge 
estimated that this incident took place at 9:30 p.m. 

Morrow called the police to report the disturbance. Omaha 
police officer James Arndt stated that he responded to the 
dispatch at approximately 9:45 p.m. Morrow told him that 
there had been a disturbance outside which had carried into the 
store, but that the individuals involved had already left and that 
there was no more problem. Morrow also told Arndt that he 
had struck one of the individuals with a “wooden bat” when the 
man tried to climb over the counter and that he was concerned 
that the man might need medical attention. 

Although Morrow told the police officer that he did not 
know the names of the men involved in the disturbance, he 
called his brother, Napoleon Morrow, after the incident and 
told his brother that he had hit a man named “Cooks” when the 
man had tried to force his way behind the counter. Napoleon 
Morrow identified Cook as the man known as Cooks. 

Around midnight, Kiesha Jackman, Tiffany Pogue, Tyrone 
Watson, and three other friends arrived at M & G Enterprises to 
buy some beer. Jackman testified that she was driving her 
mother’s car and that she backed into the parking lot because 
she was afraid of the neighborhood. Pogue stated that three 
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members of the group went into the store while the others 
waited in the car. While she was waiting in the car, she saw aman 
walking “catty-corner across the parking lot.” Jackman told 
her that the man had a gun, and Pogue then saw that the man 
had a gun by the side of his leg. Pogue identified the man with 
the gun as Cook. She testified that he was walking by himself 
and that he was not running, staggering, or tripping. She saw 
Cook walk up to the front door and stop for 20 or 30 seconds to 
look around inside; he then “swung the door open and walked 
inside.” She said that about 1'/2 or 2 minutes later she heard a 
shot, and then she saw two women run out of the store. After 
that, she observed Cook, still carrying the gun, walk out of the 
store and back across the parking lot. She did not see any blood 
on him at that time, but did notice what looked like a sore on his 
head. She said that his eyes were “glazed over a little bit.” 

Four other witnesses testified variously to seeing Cook go 
into the store and shoot Nebraska Morrow. All identified Cook 
at trial as the man who had fired the shotgun. 

The shotgun blast to the upper left portion of Morrow’s chest 
severed his aorta, the major blood vessel carrying blood away 
from the heart. A pathologist testified that death occurred 
within minutes. 

Although the weapon was not recovered during the 
subsequent investigation, a search of Cook’s residence on the 
morning after the shooting produced a spent .410 shotgun shell. 

Following his convictions, Cook was sentenced to 
consecutive terms of life imprisonment for first degree murder 
and 10 years imprisonment for use of a firearm in the 
commission of a felony, with credit given for 263 days served. 
Apparently contending that his head injury caused him to act 
with “clouded reason,” Cook asserts that the evidence in this 
case is so lacking in probative force that it is insufficient as a 
matter of law to support the conviction for first degree murder. 
He further argues that a rational trier of fact would have found 
him guilty of manslaughter. 

In reviewing a criminal conviction, it is not the province of an 
appellate court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the 
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trier of fact, and the verdict of the jury must be sustained if, 
taking the view most favorable to the State, there is sufficient 
evidence to support it. State v. Thompson, ante p. 375, 507 
N.W.2d 253 (1993); State v. Russell, 243 Neb. 106, 497 
N.W.2d 393 (1993). 

We recently stated in Thompson: 

A person commits murder in the first degree if he or she 
kills another person purposely and with deliberate and 
premeditated malice. Neb. Rev. Stat. § 28-303(1) (Reissue 
1989). ““Purposely,” as an element of first degree murder, 
means intentionally. . . . The intent involved in an actor’s 
conduct is a mental process and may be inferred from the 
conduct itself; the actor’s language, if any, in reference to 
the conduct; and the circumstances surrounding the 
conduct.... 

“Malice,” like intent, concerns the state of mind of the 
slayer and may be inferred from the words and acts of the 
defendant, the circumstances surrounding his or her 
conduct, and the evidence relating to the circumstances of 
the criminal act. . . . Malice is that condition of the mind 
which is manifested by the intentional doing of a wrongful 
act without just cause or excuse. .. . 

“ ‘Deliberate malice’ and ‘premeditated malice’ are 
separate and distinct elements of the crime of murder in 
the first degree. ... 

“ ‘Deliberate’ means not suddenly, not rashly; but 
deliberation requires that the defendant considered the 
probable consequences of his or her act before doing the 
act....A person kills with ‘deliberate malice’ when he or 
she, without just cause or excuse, kills another not 
suddenly or rashly, but after considering the probable 
consequences of doing the act. 

“ “‘Premeditated’ means to have formed a design to 
commit an act before it is done. . . . A person kills with 
“premeditated malice” if before the act causing the death 
occurs, he or she has formed the intent or determined to 
kill the victim without legal justification.” 

(Citations omitted.) Ante at 399-400, S07 N. W.2d at 270-71. 
A verdict in a criminal case must be sustained if the evidence, 
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viewed and construed most favorably to the State, is sufficient 
to support that verdict. Moreover, on such a claim, an appellate 
court will not set aside a guilty verdict in a criminal case where 
such verdict is supported by relevant evidence. Only where 
evidence lacks sufficient probative force as a matter of law may 
an appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. State v. Thompson, 
supra; State v. Connely, 243 Neb. 319, 499 N.W.2d 65 (1993). 

Here it is clear that the jury verdict finding Cook guilty of 
first degree murder is supported by relevant evidence. The 
question of premeditation is for the jury to determine. No: 
particular length of time for premeditation is required, 
provided that the intent to kill is formed before the act is 
committed and not simultaneously with the act that caused the 
death. State v. Batiste, 231 Neb. 481, 437 N. W.2d 125 (1989). 

Malice may be inferred from the shooting of another person 
with a deadly weapon. State v. Thompson, supra; State v. 
Nielsen, 243 Neb. 202, 498 N. W.2d 527 (1993). 

The jury here was properly instructed on the elements of first 
degree murder and also of manslaughter, which, under the facts 
of this case, would have required a showing that the killing was 
done “upon a sudden quarrel” and “without malice.” Neb. 
Rev. Stat. § 28-305(1) (Reissue 1989). 

The evidence of Cook’s words and actions and the 
circumstances surrounding his conduct clearly justified the jury 
in finding beyond a reasonable doubt that he had committed 
the crime of first degree murder, rather than the lesser offense 
of manslaughter. This assignment of error is without merit. 

Cook next asserts that the trial court erred in overruling his 
objection to the jury instruction taken from NJI 14.08 defining 
reasonable doubt. The challenged instruction was previously 
examined by this court in State v. Morley, 239 Neb. 141, 474 
N.W.2d 660 (1991), habeas corpus granted, Morley y. Stenberg, 
828 FE Supp. 1413 (D. Neb. 1993). In State v. Morley, the 
appellants asserted that the instruction, by inaccurately 
defining “reasonable doubt,” allowed the jury to find them 
guilty on the basis of a lesser quantum of proof than is required 
under the Due Process Clause of U.S. Const. amend. XIV. We 
distinguished the questioned instruction from the reasonable 
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doubt instruction found objectionable in Cage v. Louisiana, 
498 U.S. 39, 111 S. Ct. 328, 112 L. Ed. 2d 330 (1990), and found 
that the questioned instruction did not lessen the State’s burden 
of proof below the requisite standard, nor did it violate the due 
process requirements of the 14th Amendment. See, State v. Van 
Ackeren, 242 Neb. 479, 495 N.W.2d 630 (1993), cert. denied 
U.S. ____, 114. S. Ct. 113, 126 L. Ed. 2d 78; State v. 
Victor, 242 Neb. 306, 494 N.W.2d 565 (1993), cert. granted in 
part USS. , 1148S. Ct. 39, 125 L. Ed. 2d 788; State v. 
Drinkwalter, 242 Neb. 40, 493 N.W.2d 319 (1992); State v. 
Lewis, 241 Neb. 334, 488 N.W.2d 518 (1992). Thus, under the 
authority of State v. Morley, Cook’s second assignment of error 
is also without merit. 

It is true that in Morley v. Stenberg, supra, the U.S. District 
Court for the District of Nebraska found that the challenged 
instruction so misstated the degree of certainty necessary to 
convict that it violated the Constitution by lowering the State’s 
burden of proof. However, the U.S. Supreme Court has 
granted certiorari in State v. Victor, supra, involving the same 
issue. Unless there is a definitive holding by that Court 
upholding the claimed unconstitutionality of our instruction on 
burden of proof, we will continue to adhere to our ruling in 
State v. Morley, supra. 

The judgment of the district court is affirmed. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JESSE L. LIVINGSTON, 
APPELLANT. 
509 N.W.2d 205 


Filed December 17, 1993. Nos. S-92-1102, S-92-1103. 


1. Trial: Judges: Witnesses: Testimony. The judge presiding at the trial may not 
testify in that trial as a witness. No objection need be made in order to preserve 
the point. This rule applies not only to formal testimony but also to whenever the 
judge assumes the role of a witness. . 

2. Postconviction: Appeal and Error. On appeal from a proceeding for 
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postconviction relief, the trial court’s findings will be upheld unless such 
findings are clearly erroneous. 

3. Postconviction. An evidentiary hearing on a postconviction motion is required 
on an appropriate motion containing factual allegations which, if proved, 
constitute an infringement of the movant’s rights under the Nebraska or federal 
Constitution. An evidentiary hearing may properly be denied on a motion for 
postconviction relief when the records and files of the case affirmatively 
establish that the defendant is not entitled to relief. 

4. Postconviction: Right to Counsel. The district court may appoint not to exceed 
two attorneys to represent prisoners in all postconviction relief proceedings. 

. Whether counsel is to be appointed in postconviction relief 
proceedings is discretionary with the trial court. 

6. Postconviction: Right to Counsel: Appeal and Error. Failure to appoint counsel 
in postconviction proceedings is not error in the absence of an abuse of 
discretion. 


Petition for further review from the Nebraska Court of 
Appeals, on appeal thereto from the District Court for Douglas 


County, THEODORE L. CARLSON, Judge. Judgment of Court of 
Appeals reversed, and cause remanded with directions. 


Jesse L. Livingston, prose. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


FAHRNBRUCH, J. 

Jesse L. Livingston claims the Nebraska Court of Appeals 
erred when it summarily affirmed the district court’s denial of 
his motions for postconviction relief in these two unrelated 
cases which have been consolidated for disposition in this 
court. 

Livingston argues that the trial court erred when it denied 
him an evidentiary hearing and denied his request for appointed 
counsel in regard to the proceedings on his postconviction relief 
motions. 

Following the Court of Appeals’ summary affirmances, we 
granted Livingston’s petitions for further review. After 
reviewing the two records involved, we reverse the Court of 
Appeals’ summary affirmances and remand these two causes to 
that court with directions to remand the causes to the district 
court with instructions to grant Livingston an evidentiary 
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hearing on his postconviction reliéf motions. 


HISTORY 

In the district court for Douglas County, Livingston entered 
ano contest plea in each of the two cases under consideration. 
Livingston was charged with assault in the first degree in one 
case and with robbery in the second case. The records reflect 
that in accepting Livingston’s two no contest pleas, the trial 
judge basically asked a series of questions calling primarily for 
yes or no answers. The judge did not ask Livingston whether he 
was under the influence of medication or drugs at the time of 
the pleas or whether he had taken medication or drugs prior to 
his pleas. Before accepting the pleas, the trial judge found that 
each plea was made voluntarily and intelligently. At the time of 
Livingston’s pleas, the trial court made no observations on the 
record as to whether Livingston was under the influence of any 
medication or drugs. 

Livingston later filed motions to withdraw each of his no 
contest pleas. He claimed that he had not given either of his 
pleas voluntarily and intelligently because he was under the 
influence of medication at the time. In his motions for 
postconviction relief, Livingston alleges that for several months 
before entering his pleas he had been taking 60 milligrams of 
Empirin with Codeine every 4 hours for injuries he sustained 
from gunshot wounds. Livingston further alleges that taking 
the prescribed medication over a long period of time causes 
varying degrees of drowsiness, loss of memory, and periods of 
hallucination. Livingston claims he was in jail during the time 
he was taking the medication. He was still in jail when he 
entered his pleas. 

During the hearing on his motions to withdraw his no contest 
pleas, Livingston testified that because of the medication’s 
effects, he did not understand what was happening when he 
entered his pleas. At the plea withdrawal hearings, the judge 
stated from the bench that at the plea hearings, which were held 
3 months earlier, he had observed Livingston’s demeanor when 
he entered his pleas and that in the court’s opinion, Livingston’s 
pleas had been entered voluntarily and intelligently. It is 
apparent that in rejecting Livingston’s motions to withdraw his 
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no contest pleas, the court flied, in large measure, upon the 
court’s memory of what the court recalled from the 
3-month-old hearings when Livingston entered his pleas of no 
contest. The bill of exceptions containing the plea hearings, 
which were held one immediately after the other, does not 
reflect any observations by the trial judge of Livingston’s 
demeanor at the time Livingston entered his pleas, nor does it 
reflect any specific findings as to whether Livingston was under 
the influence of medication or drugs when he entered his no 
contest pleas. By making the observations that he did at the plea 
withdrawal hearings, the trial judge assumed the role of a 
witness, contrary to the prohibition of Neb. Rev. Stat. § 27-605 
(Reissue 1989), which provides: “The judge presiding at the 
trial may not testify in that trial as a witness. No objection need 
be made in order to preserve the point.” This rule applies not 
only to formal testimony but also to whenever the judge 
assumes the role of a witness. See State v. Rodriguez, ante p. 
“707, 509 N.W.2d 1 (1993). 

The district court overruled Livingston’s motions to 
withdraw his no contest pleas and sentenced him to consecutive 
terms of 10 to 15 years’ imprisonment for robbery and 5 to 10 
years’ imprisonment for assault. On direct appeal to this court, 
we summarily affirmed judgment of the trial court. State v. 
Livingston, 235 Neb. xxii (case No. 89-1235, Mar. 29, 1990). 

The same attorneys represented Livingston at the plea 
hearings and at the withdrawal of plea hearings in the trial 
court. A trial counsel who participated in one of the cases in the 
trial court represented the defendant in both cases on direct 
appeal to this court. In the direct appeals, there was no 
assignment of error that the trial judge had assumed the role of 
a witness. 

It was after this court’s summary affirmances on direct 
appeal that Livingston filed his pro se motions for 
postconviction relief. In his motions, Livingston claims, inter 
alia, that his attorneys were ineffective because they failed to 
investigate Livingston’s use of medication and because they 
failed to present evidence as to the medication’s effects at the 
time of his pleas. As previously stated, Livingston sought an 
evidentiary hearing and appointed counsel for his 
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postconviction proceedings. 

In denying Livingston postconviction relief, ‘he district court 
found that the record supported a finding that Livingston had 
entered his two no contest pleas voluntarily and intelligently. 
The district court also stated that Livingston arguably had been 
afforded an “evidentiary hearing on the drug assertion” when 
the district court heard Livingston’s motions to withdraw his 
pleas. The district court concluded that Livingston’s 
constitutional rights had not been violated and that no 
evidentiary hearing was warranted. As also previously stated, 
the Court of Appeals summarily affirmed the district court’s 
judgment on Livingston’s postconviction relief motions. 


STANDARD OF REVIEW 
On appeal from a proceeding for postconviction relief, the 
trial court’s findings will be upheld unless such findings are 
clearly erroneous. State v. Johnson, 243 Neb. 758, 502 N.W.2d 
477 (1993). 


EVIDENTIARY HEARING 

After review of the record in each case by this court, we 
reverse the Court of Appeals’ summary affirmances. At the 
plea withdrawal hearings, Livingston’s attorneys presented no 
evidence to corroborate Livingston’s testimony that medication 
impaired his ability to enter his pleas voluntarily and 
intelligently. Other than Livingston’s testimony, the only 
“evidence” at that hearing was the trial judge’s recollection of 
his earlier observations as to how Livingston appeared to the 
judge when he entered his no contest pleas. 

An evidentiary hearing on a postconviction motion is 
required on an appropriate motion containing factual 
allegations which, if proved, constitute an infringement of the 
movant’s rights under the Nebraska or federal Constitution. 
State v. Victor, 242 Neb. 306, 494 N.W.2d 565 (1993). 
Conversely, an evidentiary hearing may properly be denied ona 
- motion for postconviction relief when the records and files of 
the case affirmatively establish that the defendant is not entitled 
to relief. Id.; State v. Maeder, 240 Neb. 955, 486 N.W.2d 193 
(1992). 

Livingston’s postconviction relief motions contain factual 
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allegations concerning the entry of his no contest pleas, their 
acceptance by the trial court, and his motions to withdraw those 
‘pleas, which allegations, if proved, could be found to constitute 
an infringement of Livingston’s constitutional due process 
rights because of ineffective assistance of counsel. Before 
deciding that Livingston’s postconviction motions did not 
entitle Livingston to relief, the trial court should have afforded 
him an opportunity, through an evidentiary hearing, to prove 
the truth of the factual allegations in his motions. The trial 
court’s failure to give Livingston that opportunity was clearly 
wrong. Moreover, the records, files, and bill of exceptions in - 
Livingston’s cases fail to affirmatively establish that Livingston 
is not entitled to postconviction relief. 

Livingston has raised a constitutional issue as to whether his 
trial attorneys rendered ineffective assistance of counsel by 
failing to investigate Livingston’s use of medication and by 
failing to present evidence of the medication’s effects. 
Livingston also raised issues as to whether he was on 
medication when he entered his pleas and whether such 
medication impaired his ability to enter his pleas voluntarily 
and intelligently. 

To determine whether Livingston is entitled to relief because 
of his trial attorneys’ alleged failure to investigate Livingston’s 
use of medication and the effect the medication had upon him 
at the time of his pleas, it will be necessary to ascertain facts 
beyond the records that were before the postconviction trial 
court. On remand, the district court should conduct a 
postconviction evidentiary hearing to determine whether at his 
no contest plea hearings Livingston was deprived of effective 
assistance of counsel, whether Livingston was on medication 
when he entered his pleas, and, if he was taking medication, 
what effect it had, if any, upon his ability to voluntarily and 
intelligently enter his no contest pleas. 


APPOINTED COUNSEL 
Livingston has also assigned as error the postconviction 
court’s failure to appoint counsel to represent him for his 
postconviction relief proceedings. There is no federal or state 
constitutional right to an attorney in state postconviction 
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proceedings. See, Coleman v. Thompson, 501 U.S. 722, 111S. 
Ct. 2546, 111 L. Ed. 2d 640 (1991); State v. Stewart, 242 Neb. 
712, 496 N.W.2d 524 (1993). 

Statutorily, the district court may appoint not to exceed two 
attorneys to represent prisoners in all postconviction relief 
proceedings. See Neb. Rev. Stat. §§ 29-3001 through 29-3004 
(Reissue 1989 & Cum. Supp. 1992). Thus, whether counsel is to 
be appointed in postconviction relief proceedings is 
discretionary with the trial court, and the failure to appoint 
counsel in such proceedings is not error in the absence of an 
abuse of discretion. 

It was not an abuse of discretion for the trial court to deny 
appointed counsel for Livingston when the court found that on 
the face of his postconviction relief motions Livingston was not 
entitled to any relief. 

It is apparent that, upon remand of these two causes to the 
district court, Livingston, to support his claims, will need to 
present facts not contained in his postconviction records. Upon 
remand of these causes to the district court, nothing in this 
opinion should be construed as preventing Livingston from 
again applying to the district court for appointed counsel. 

In summary, we reverse the Court of Appeals’ summary 
affirmances in these two appeals. We remand the causes to the 
Court of Appeals with directions to remand them to the district 
court with instructions to grant Livingston an evidentiary 
hearing in the two causes. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., not participating. 

BOSLAUGH, J., dissents. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL E. DEGROAT, 
APPELLANT. 
508 N.W.2d 861 


Filed December 17, 1993. No. S-93-239. 


Police Officers and Sheriffs: Search and Seizure: Probable Cause: Motor 
Vehicles: Weapons. Inasmuch as roadside encounters between police and 
suspects present especially dangerous situations, the police may search those 
parts of the passenger compartment of a vehicle they have properly stopped 
where a weapon may be hidden on the reasonable belief that a suspect is 
dangerous and may gain access to a weapon. 

Constitutional Law: Search and Seizure: Due Process. The protection U.S. 
Const. amend. 1V affords against unreasonable seizures is made applicable to 
the states through the Due Process Clause of U.S. Const. amend. XIV and is 
further guaranteed to the citizens of Nebraska through Neb. Const. art. I, § 7. 
Police Officers and Sheriffs: Arrests: Probable Cause. Reasonable cause to 
arrest without a warrant exists when a law enforcement officer has knowledge, 
based on information which is reasonably trustworthy under the circumstances, 
which justifies the officer’s prudent belief that a suspect is committing, or has 
committed, acrime. 

Arrests: Probable Cause. If the facts available at the time of an arrest would 
justify a person of reasonable caution to believe that an offense has been or is 
being committed, probable cause exists. 

. The determination of whether there exists probable cause to 
arrest without a warrant rests on a practical, rather thana technical, concept. 
Arrests: Probable Cause: Convictions: Evidence. Probable cause sufficient to 
justify an arrest does not require the same type of specific evidence of each 
element of the offense as would be needed to supporta conviction. 

Motions to Suppress: Appeal and Error. An appellate court will uphold a trial 
court’s ruling on a motion to suppress unless its findings of fact are clearly 
erroneous. 


. In determining whether a trial court’s findings on a motion to 
suppress are clearly erroneous, an appellate court does not reweigh the evidence 
or resolve conflicts in the evidence, but, rather, recognizes the trial court as the 
finder of fact and takes into consideration that it observed the witnesses. 

. In determining the correctness of a trial court’s ruling on a 
suppression motion, an appellate court will accept the factual determinations 
and credibility choices made by the trial court unless, in light of all the 
circumstances, such findings are clearly erroneous. 

Controlled Substances: Intent. One possesses a controlled substance when one 
knows of the nature or character of the substance and of its presence and has 
dominion or control over it. 

Controlled Substances: Evidence: Proof. A defendant’s control or dominion 
over the premises at which contraband is located may establish the defendant’s 
constructive possession of it. 

Arrests: Probable Cause: Controlled Substances: Motor Vehicles. The 
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unexplained presence of an unlawful substance in plain view and in close 
proximity to the driver of an automobile gives rise to probable cause for 
arresting the driver for possession of the substance. 


Appeal from the District Court for Douglas County: 
MicHAEL MCGILL, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Janine F. Ucchino for appellant. 


Don Stenberg, Attorney General, and Joseph P. Loudon for 
appellee. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


CAPORALE, J. 

Following a bench trial, the defendant-appellant, Michael E. 
DeGroat, was adjudged guilty of the unlawful possession of a 
controlled substance, lysergic acid diethylamide (LSD), a 
felony, in violation of Neb. Rev. Stat. §§ 28-416(3) and 
28-405(c)(9) [Schedule I] (Cum. Supp. 1992). Asserting that his 
warrantless arrest was unlawful, DeGroat appealed to the 
Nebraska Court of Appeals and assigned as error the district 
court’s failure to suppress the physical evidence seized at the 
time of his arrest and the statement he later made to the police. 
Under the power granted us by Neb. Rev. Stat. § 24-1106(3) 
(Cum. Supp. 1992) to regulate the caseload of this court and 
that of the Court of Appeals, we removed the appeal to this 
court. We now affirm the judgment of the district court. 

While on bicycle patrol, Officers Jeff S. Saalfeld and Daniel 
L. Clark of the Omaha Police Division saw a pickup truck being 
operated on an Omaha street. Three people were seated in the 
cab of the truck, which was equipped with bucket seats, and at 
least two persons were riding in the bed of the truck. 

The truck halted in a traffic lane, where people began to get 
out of the bed of the truck; as a result, other vehicles had to 
drive around the truck. Because the people in the bed had been 
seen to have been drinking and the truck was obstructing 
traffic, the officers approached it to make a “traffic stop.” In 
the meantime, the truck had begun to move, so when Saalfeld 
reached it, he announced, “Omaha police officer.” The driver, 
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later determined to be DeGroat, the owner of the vehicle, then 
stopped. 

Clark went to the driver’s side, and Saalfeld to the 
passenger’s side. Although the timing is not entirely clear, it 
appears from the testimony at the suppression hearing that as 
Clark began to ask DeGroat for his driver’s license and proof of 
ownership, Saalfeld saw the middle passenger reach behind the 
driver’s bucket seat with her left hand, completely turning her 
torso to the back of the cab in the process. However, at the trial, 
Saalfeld testified he saw this passenger reach behind DeGroat 
with her left hand and place something on a tray or ledge 
running along the back of the cab. In any event, Saalfeld 
recognized the passenger as being Tina Gomez, a woman whom 
he had encountered in his official capacity on prior occasions. 
At the suppression hearing, Saalfeld testified that Gomez’ 
actions attracted his attention because people often attempt to 
hide guns or contraband, that he had previously seen such 
furtive gestures made by occupants of an automobile, and that 
based on those observations, he had, on hundreds of occasions, 
found weapons or contraband. He further testified that he was 
most concerned that Gomez might have hidden a weapon. 

Immediately upon seeing Gomez reach behind the driver’s 
seat, the officers had DeGroat and his two passengers get out of 
the truck. Saalfeld looked into the truck to see where Gomez 
had reached and saw on the ledge in the back of the cab a small, 
clear receptacle with a material inside which, as a result of his 
training and experience, he suspected to be LSD. After 
checking his suspicions by picking up the container, Saalfeld 
placed DeGroat and Gomez under arrest. 

A police cruiser was called to transport DeGroat to central 
police headquarters, where he was interviewed by Clark. After 
waiving his Miranda rights, DeGroat admitted that the LSD 
was his. Later chemical testing established that the container 
indeed held LSD. 

With respect to the search, it must be borne in mind that the 
validity of DeGroat’s vehicle being approached and stopped by 
the police is not at issue. Inasmuch as roadside encounters 
between police and suspects present especially dangerous 
situations, the police may search those parts of the passenger 
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compartment of a vehicle they have properly stopped where a 
weapon may be hidden on the reasonable belief that a suspect is 
dangerous and may gain access to a weapon. State v. Pierce and 
Wells, 215 Neb. 512, 340 N.W.2d 122 (1983). Gomez’ reaching 
back to the ledge provided the police with a reasonable belief 
that she might gain access to a weapon and thus be dangerous. 
Consequently, the district court did not err in refusing to 
suppress the physical evidence seized as a result of the search of 
the truck. 

In regard to his postarrest statement to the police, DeGroat 
argues, in essence, that his arrest was unlawful and that as a 
result, the statement developed as a consequence of the arrest 
was inadmissible under the “fruit of the poisonous tree” 
doctrine announced in Wong Sun v. United States, 371 U.S. 
471, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963). See, also, Brown v. 
Illinois, 422 U.S. 590, 95 S. Ct. 2254, 45 L. Ed. 2d 416 (1975); 
State v. Tingle, 239 Neb. 558, 477 N.W.2d 544 (1991). 

The protection U.S. Const. amend. IV affords against 
unreasonable seizures is made applicable to the states through 
the Due Process Clause of U.S. Const. amend. XIV, see Mapp 
v. Ohio, 367 U.S. 643, 81S. Ct. 1684, 6 L. Ed. 2d 1081 (1961), 
and is further guaranteed to the citizens of Nebraska through 
Neb. Const. art. I, § 7. Accordingly, Neb. Rev. Stat. 
§ 29-404.02 (Reissue 1989) empowers a peace officer, so far as is 
relevant here, to “arrest a person without a warrant” only if 
“the officer has reasonable cause to believe that such person has 
committed... [a] felony.” 

We have declared that reasonable cause to arrest without a 
warrant exists when a law enforcement officer has knowledge, 
based on information which is reasonably trustworthy under 
the circumstances, which justifies the officer’s prudent belief 
that a suspect is committing, or has committed, acrime. State v. 
Van Ackeren, 242 Neb. 479, 495 N.W.2d 630 (1993). The same 
concept has been expressed in the declaration that if the facts 
available at the time of the arrest would justify a person of 
reasonable caution to believe that an offense has been or is 
being committed, probable cause exists. State v. Roggenkamp, 
224 Neb. 914, 402 N.W.2d 682 (1987). The determination of 
whether there exists probable cause to arrest without a warrant 
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rests on a practical, rather than a technical, concept. See State 
vy. McDonald, 195 Neb. 625, 240 N.W.2d 8 (1976). Thus, 
probable cause sufficient to justify an arrest does not require 
the same type of specific evidence of each element of the offense 
as would be needed to support a conviction. State v. Brewer, 
190 Neb. 667, 212 N.W.2d 90 (1973). 

Before proceeding further, it is appropriate to recall that an 
appellate court will uphold a trial court’s ruling on a motion to 
suppress unless its findings of fact are clearly erroneous. State 
v. Harris, ante p. 289, 505 N.W.2d 724 (1993). Moreover, in 
determining whether a trial court’s findings on such a motion 
are clearly erroneous, an appellate court does not reweigh the 
evidence or resolve conflicts in the evidence, but, rather, 
recognizes the trial court as the finder of fact and takes into 
consideration that it observed the witnesses. State v. Johnson, 
242 Neb. 924, 497 N.W.2d 28 (1993). Expressed another way, 
the rule is that in determining the correctness of a trial court’s 
ruling on a suppression motion, an appellate court will accept 
the factual determinations and credibility choices made by the 
trial court unless, in light of all the circumstances, such findings 
are clearly erroneous. State v. Strickland, 209 Neb. 133, 306 
N.W.2d 600 (1981). 

Whether the district court found that Saalfeld saw Gomez 
place something on the ledge behind DeGroat’s seat or merely 
saw her reach there is unimportant, for although there are other 
inferences, either finding supports a conclusion that the 
container had been resting on the ledge and its presence was 
being confirmed, or that the container was being returned to its 
usual location. 

One possesses a controlled substance when one knows of the 
nature or character of the substance and of its presence and has 
dominion or control over it. State v. Farrell, 242 Neb. 877, 497 
N.W.2d 17 (1993). A defendant’s control or dominion over the 
premises at which contraband is located may establish the 
defendant’s constructive possession of it. State v. Lonnecker, 
237 Neb. 207, 465 N.W.2d 737 (1991). In State v. Woodruff, 205 
Neb. 638, 288 N.W.2d 754 (1980), we wrote more specifically 
that constructive possession of a controlled substance may be 
proved by direct or circumstantial evidence and may be shown 
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by an accused’s proximity to the substance at the time of the 
arrest or by a showing of ownership, dominion, and right of 
control over the automobile in which the contraband was 
found. The defendant therein, in an effort to avoid arrest on an 
unrelated warrant, lay down in the backseat of an automobile 
he owned, and a woman drove it away. An inventory search of 
the automobile after the defendant and woman were 
apprehended revealed the presence of a controlled substance in 
a box located partially under the driver’s seat and partially on 
the floor behind the seat, and the defendant’s jacket lying 
across the rear of the backseat held a syringe needle and a note 
listing dates and amounts. We held the evidence sufficient to 
support the defendant’s conviction for possession of the 
controlled substance. 

In the course of holding in State v. Rys, 186 Neb. 341, 183 
N.W.2d 253 (1971), that the evidence was sufficient to sustain 
the conviction of the minor owner-driver of a vehicle for 
unlawfully possessing alcohol, we wrote that “[o]rdinarily, 
when liquor, narcotics, or contraband materials are found ona 
defendant’s premises or in an automobile possessed and 
operated by him, the evidence of unlawful possession is deemed 
sufficient to sustain a conviction in the absence of any other 
reasonable explanation for its presence.” Jd. at 346, 183 N.W.2d 
at 256. The evidence in Rys was that when the defendant’s 
vehicle was stopped, the defendant immediately approached 
the marshal and offered for inspection a title to the automobile 
and, on request, displayed his driver’s license. Desiring further 
verification of ownership, the marshal ordered the passengers 
out of the automobile and, upon opening a door, saw a bottle of 
whiskey on the right-hand side of the floor in the front seat 
area. 

We have since come to recognize that requiring a defendant 
to explain the presence of contraband is inconsistent with the 
presumption of innocence and substitutes the lack or absence of 
an explanation by a defendant as proof in place of the State’s 
requisite proof on the element of possession. State v. Harney, 
237 Neb. 512, 466 N.W.2d 540 (1991). We have thus 
disapproved an instruction which told a jury that “ ‘in the 
absence of any other reasonable explanation for its presence, 
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possession of a controlled substance could be shown by 
evidence that it was found in an automobile possessed and 
. operated by the defendant. Jd. at 513, 466 N.W.2d at 543. But 
here, we are not dealing with proof at trial; while DeGroat may 
not have had any obligation to explain the presence of the LSD 
to the police, the police were free to act upon the only 
information they had in making the arrest. The unexplained 
presence of an unlawful substance in plain view and in close 
proximity to the driver of an automobile gives rise to probable 
cause for arresting the driver for possession of the substance. 

DeGroat’s reliance upon Rogers v. State, 586 So. 2d 1148 
(Fla. App. 1991), for his argument to the contrary is misplaced. 
Therein, the police stopped a vehicle after an informant had 
told them that the defendant driver, whom the police found had 
twice before been arrested for narcotics violations, would go to 
a particular place to have cocaine placed in compartments 
behind the front seats of his vehicle. A search of the vehicle 
resulted in the finding of cocaine in a pocket attached to the 
back of the front passenger’s seat. After the driver was arrested, 
the police searched a passenger’s purse and found it also 
contained cocaine. The Rogers court ruled the arrest of the 
driver to have been valid but the arrest of the passenger to have 
been invalid. First of all, DeGroat seems to overlook that the 
arrest of the Rogers driver was upheld. As to the Rogers 
passenger, the obvious distinction is that neither the cocaine in 
the automobile nor the cocaine in her purse was in plain view. 
As she was not the driver of the automobile, she could not be 
said to have had dominion and control over the vehicle and, 
therefore, could not be said to have had constructive possession 
of its contents. 

The police having had probable cause to effect a warrantless 
arrest of DeGroat, the district court did not err in failing to 
suppress DeGroat’s postarrest admission that the LSD was his. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ERNEST L.. SIMS, APPELLANT. 
509 N.W.2d 6 


Filed December 17, 1993. No. S-93-312. 


1. Postconviction: Proof. One moving for postconviction relief must allege facts 
which, if proved, constitute a denial or violation of his or her rights under the 
Nebraska or federal Constitution, 

2. Constitutional Law: Postconviction. The Nebraska Postconviction Act applies 
only where a prisoner has sustained such a denial or infringement of 
constitutional rights that the judgment is void or voidable. 

3. Constitutional Law: Postconviction: Proof. An evidentiary hearing on a 
postconviction motion is required on an appropriate motion containing factual 
allegations which, if proved, constitute an infringement of the movant’s rights 
under the Nebraska or federal Constitution. Such a hearing is properly denied if 
the record and the files in the case affirmatively establish that the defendant is 
not entitled to relief. 

4. Postconviction: Effectiveness of Counsel: Proof. In order to maintain a 
successful ineffective assistance of counsel argument, an appellant must show 
how he was prejudiced in the defense of his case as a result of his attorney’s 
actions or inactions and that, but for the ineffective assistance of counsel, there 
is a reasonable probability that the result would have been different. A 
reasonable probability is a probability sufficient to undermine the confidence in 
the outcome. 

5. Effectiveness of Counsel. An unfavorable result does not, by itself, support a 
claim of ineffective assistance of counsel. 

6. Trial: Stipulations: Effectiveness of Counsel. A strategic decision to enter into a 
stipulation regarding the cause of the victim’s death is, by itself, insufficient to 
sustain a claim of ineffective assistance of counsel. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Affirmed. 


Ernest L. Sims, prose. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

The appellant, Ernest L. Sims, was convicted of first degree 
murder in 1975 in connection with the shooting death of 
Raymond Martzett. The judgment was affirmed in State v. 
Sims, 197 Neb. 1, 246 N.W.2d 645 (1976). The underlying facts 
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of the case are described in that opinion. Sims now appeals 
from the district court’s denial of his pro se motion for 
postconviction relief brought pursuant to the provisions of 
Neb. Rev. Stat. § 29-3001 et seq. (Reissue 1989 & Cum. Supp. 
1992). Sims asserts that the district court erred in denying his 
motion for postconviction relief and in denying him an 
evidentiary hearing on that motion. 

One moving for postconviction relief must allege facts 
which, if proved, constitute a denial or violation of his or her 
rights under the Nebraska or federal Constitution. State v. 
Russell, 239 Neb. 979, 479 N.W.2d 798 (1992). The Nebraska 
Postconviction Act applies only where a prisoner has sustained 
such a denial or infringement of constitutional rights that the 
judgment is void or voidable. State v. Keever, 234 Neb. 289, 450 
N.W.2d 682 (1990). 

Furthermore, while an evidentiary hearing on a 
postconviction motion is required on an appropriate motion 
containing factual allegations which, if proved, constitute an 
infringement of the movant’s rights under the Nebraska or 
federal Constitution, such a hearing is properly denied if the 
record and the files in the case affirmatively establish that the 
defendant is not entitled to relief. State v. Bowen, ante p. 204, 
505 N. W.2d 682 (1993). 

In his motion for postconviction relief, Sims claims that he 
was, in several respects, denied effective assistance of counsel. 
In order to maintain a successful ineffective assistance of 
counsel argument, an appellant must show how he was 
prejudiced in the defense of his case as a result of his attorney’s 
actions or inactions and that, but for the ineffective assistance 
of counsel, there is a reasonable probability that the result 
would have been different. A reasonable probability is a 
probability sufficient to undermine the confidence in the 
outcome. In the absence of such a showing, the requested relief 
must be denied. State v. Sanders, 241 Neb. 687, 490 N.W.2d 211 
(1992). 

Sims first claims that he was denied effective assistance of 
counsel in that his trial counsel failed to interview Richard Keith 
and call Keith as a witness during the trial. Sims’ postconviction 
motion asserts that Keith “was threatened by the County 
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Attorney and the Police Department to testify against [Sims] by 
fabricating a testimony” and that in exchange, charges against 
Keith were dropped. Despite this assertion, the record shows 
that Keith’s only connection with the case is that he happened to 
be a passenger in a vehicle with Sims immediately before Sims 
was arrested. Keith was not a witness to the shooting and did 
not testify at the trial. However, numerous other witnesses to 
the shooting did testify at the trial, and these witnesses 
identified Sims as the person who shot the victim. In fact, Sims 
himself testified that he shot the victim, but stated that in doing 
so, he acted in self-defense. In light of such evidence, the record 
affirmatively establishes that Sims was not prejudiced by his 
trial counsel’s failure to interview Keith or call Keith as a 
witness. 

Sims next claims that his trial counsel failed to point out 
witnesses’ conflicting testimony regarding Sims’ and the 
victim’s possession and handling of firearms. However, the 
testimony cited by Sims in his motion for postconviction relief 
is not, in fact, conflicting. Such testimony merely describes 
differing circumstances when, in two different instances, Sims 
and the victim confronted each other. Because the testimony 
was not conflicting, Sims’ counsel was not remiss in failing to 
raise that issue during the trial. 

Apparently, with his self-defense claim in mind, Sims also 
asserts in his postconviction motion that his trial counsel failed 
“to show intent by the victim against [Sims], when the victim 
had a gun, and [Sims] was not armed.” In support of this 
assertion, Sims’ motion cites testimony that when Sims first 
confronted the victim concerning the victim’s operation of a 
motor vehicle, the victim pointed a handgun at Sims. However, 
Sims left the area after this incident, but later returned to the 
area and shot the victim. While the record does show that the 
victim did point a firearm at Sims during the initial 
confrontation, the record also shows that the victim did not 
point a weapon at Sims after he returned following the initial 
confrontation. 

Sims does not lucidly explain the precise basis of his 
complaint regarding his trial counsel’s failure to “show intent 
by the victim against [Sims].” As stated, however, Sims’ 
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postconviction motion does no more than assert that he 
received ineffective assistance of counsel because his trial 
counsel was unsuccessful in arguing that Sims acted in 
self-defense. However, an unfavorable result does not, by itself, 
support a claim of ineffective assistance of counsel. See State v. 
Colgrove, 207 Neb. 496, 299 N.W.2d 753 (1980). 

Sims also asserts in his motion that his trial counsel was 
ineffective because his trial counsel, with Sims’ consent, 
stipulated that the victim died as a result of wounds from a 
shotgun blast. It is apparent from the record, however, that trial 
counsel was attempting to prevent the introduction of graphic 
evidence of the victim’s wounds. The strategic decision to enter 
into a stipulation regarding the cause of the victim’s death is, by 
itself, insufficient to sustain a claim of ineffective assistance of 
counsel. See State v. Nielsen, 243 Neb. 202, 498 N.W.2d 527 
(1993) (a strategic decision to call, or not to call, particular 
witnesses will not, without more, sustain a finding of 
ineffectiveness of counsel). 

While Sims also asserts that his trial counsel did not explain 
Sims’ right to face the pathologist as a witness against him, 
Sims’ motion contains no factual allegation which, if proven, 
would show that he was prejudiced by the stipulation regarding 
the victim’s cause of death or that the result of the trial might 
have been different if the pathologist had been required to 
testify. Sims does allege that “[t]he [p]athologist would have 
testified that the victim did not die immediately, which 
contradicts the [S]tate’s theory of premeditation, and 
deliberation.” This, however, is simply a non sequitur assertion. 
The record does show that the victim died a short time after he 
was wounded rather than immediately upon being shot. 
However, such evidence has no bearing upon the question 
whether Sims acted with deliberation and premeditation when 
he shot the victim. 

Sims finally claims that his trial counsel failed to show that 
Doris Butler was not an eyewitness to the shooting. In making 
this claim, Sims cites the testimony of a police officer who 
testified that he interviewed Butler and also some of the 
eyewitnesses to the shooting. Sims implicitly suggests that this 
officer testified that Butler was an eyewitness to the shooting 
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and asserts that his attorney should have impeached such 
testimony. However, a review of the testimony shows that the 
officer did not testify that Butler was a witness; he only testified 
that he interviewed Butler, as well as eyewitnesses to the 
shooting. In fact, it is eminently clear from the evidence 
presented at trial that Butler was not an eyewitness to the 
shooting, and Sims’ trial counsel was not deficient in any way 
with respect to that issue. 

In addition to his claim of ineffective assistance of counsel, 
Sims also objects to statements made outside of the presence of 
the jury by the trial judge. This issue is one which could have 
been raised by Sims in his direct appeal. It is well established 
that a motion for postconviction relief cannot be used to secure 
review of issues which were or could have been litigated on 
direct appeal. State v. Bowen, ante, p. 204, 505 N.W.2d 682 
(1993). Nevertheless, we note that the statements made by the 
trial judge were directed only to counsel during the discussion 
of Sims’ motion to strike the testimony of a witness who had 
rendered aid to the victim. That witness described the victim’s 
wounds, and Sims sought to strike the description of the 
wounds. In overruling the motion to strike that testimony, the 
trial court stated: 

The question of the type of wounds, the nature of the 
wounds, that’s very important in a first degree murder, 
whether he shot him high or low. That’s a question of fact 
for this jury to determine, if the man is just going to hurt 
him to stop him he would shoot him in the foot. He 
wouldn’t shoot him in the heart. I will overrule your 
motion. 

Again, these statements were made outside of the presence of 
the jury. Furthermore, the record does not show, nor is there an 
allegation, that such statements were included in the jury 
instructions with respect to Sims’ self-defense claim. Despite 
this, Sims claims that “[t]he trial court decided prejudicially 
how [Sims] should have shot the victim in a [sic] self defense 
[and] was prejudiced in determining how [Sims] should have 
defended himself.’ We must conclude, however, the trial court’s 
statement, outside the presence of the jury and in the context in 
which it was made, did not result in prejudice to Sims or violate 
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his constitutional rights. 

Lastly, Sims objects to the testimony of Jack O’Donnell, a 
police officer who testified at trial, and claims that a portion of 
that testimony is inadmissible hearsay. Again, this is an issue 
which could have been raised in the direct appeal. We note, 
however, that O’Donnell testified regarding statements which 
were made by Sims following the shooting. A statement is not 
hearsay if it is offered against a party and is the party’s own 
statement. See Neb. Evid. R. 801(4)(b)(i). Consequently, 
contrary to Sims’ assertion, O’Donnell’s testimony was 
properly allowed. 

Because the record affirmatively establishes that Sims is not 
entitled to relief, the district court properly denied Sims an 
evidentiary hearing on his motion for postconviction relief and 
properly overruled that motion. Consequently, the judgment of 
the district court is affirmed. 

AFFIRMED. 

SHANAHAN, J., not participating. 


FLORIST SUPPLY OF OMAHA, INC., APPELLEE, V. ADDIE 
PROCHASKA AND JANE POOLE, INDIVIDUALLY AND DOING BUSINESS 
AS PETAL PUSHER FLORAL SHOP, APPELLANTS. 

509 N.W.2d 209 


Filed December 23, 1993. No.S-90-1188. 


1. Open Accounts: Pleadings. Neb. Rev. Stat. § 25-837 (Reissue 1989) is merely 
permissive and provides a form that may be used in pleading an action upon an 
account or instrument for the unconditional payment of money only. 

2. Pleadings: Appeal and Error. Any error or defect in the pleadings which does not 
affect the substantial rights of the adverse party must be disregarded. 

3. Appeal and Error. An appellate court will not consider errors which are assigned 
but not discussed in the proponent’s brief. 

4. Judgments: Appeal and Error. In reviewing a judgment in a bench trial of a law 
action, an appellate court does not reweigh the evidence, but considers the 
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evidence in the light most favorable to the successful party and resolves 
evidentiary conflicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. 

Petition for further review from the Nebraska Court of 
Appeals, HANNON, IRWIN, and WRIGHT, Judges, on appeal 
thereto from the District Court for Buffalo County, RONALD D. 
OLBERDING, Judge, on appeal thereto from the County Court 
for Buffalo County, JOHN P. ICENOGLE, Judge. Judgment of 
Court of Appeals reversed, and cause remanded with 
directions. 


John S. Mingus, of Mingus & Mingus, for appellants. 


Thomas W. Tye II and Gary E. Brollier, of Tye, Hopkins & 
Tye, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


PER CURIAM. 

Florist Supply of Omaha, Inc. (Florist Supply), the plaintiff, 
brought this action to collect $6,401.68 due on an open account 
from appellants Addie Prochaska and Jane Poole, individually 
and doing business as Petal Pusher Floral Shop. The amount 
claimed by Florist Supply included $1,241.34 in interest charges 
which Florist Supply had added to the appellants’ account. 
Following a trial, the county court deducted those interest 
charges from the $6,401.68 claimed by Florist Supply and 
entered a $5,160.34 judgment in its favor. After the district 
court had affirmed that judgment, the Nebraska Court of 
Appeals reversed the judgment, holding that it was error to 
overrule the appellants’ demurrer to Florist Supply’s petition. 
See Florist Supply of Omaha v. Prochaska, 2 NCA 78 (1993). 
This court then granted Florist Supply’s petition for further 
review. 

Neb. Rev. Stat. § 25-837 (Reissue 1989) states in part: 

In an action, counterclaim or setoff, founded upon an 
account, promissory note, bill of exchange, or other 
instrument for the unconditional payment of money only, 
it shall be sufficient for the party to give a copy of the 
account or instrument, with all credits and endorsements 
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thereon, and to state that there is due to him on such 
account or instrument, from the adverse party, a specified 
sum, which he claims with interest. 

The Court of Appeals reasoned that under the statute, there 
are two methods of suing on an account. The first method is to 
attach a copy of the account to the petition. The second method 
is to set out in the petition a copy of the account or a statement 
of the account. The Court of Appeals then concluded that as no 
account had been attached to the petition and the petition itself 
did not set out a statement of the account with specificity, the 
petition failed to state a cause of action, and, thus, the 
appellants’ demurrer should have been sustained. 

However, § 25-837 is permissive and says what may be done 
to plead a suit on an account. The statute does not say that in an 
action on an account, a petition which does not include an 
attached copy of the account, or does not set out a copy of the 
account therein, fails to state a cause of action. 

The petition alleges that at the appellants’ behest, Florist 
Supply opened an account for the appellants on April 23, 1985; 
that from and after that time Florist Supply provided to the 
appellants products and services through June 10, 1988; that 
only one payment, in the amount of $53.13, had been made on 
the account since March 10, 1987; that due demand for 
payment had been made 90 days prior to the filing of the 
petition; and that there is due and owing on the account 
$6,401.68. 

While the petition was subject to being made more definite 
and certain by setting forth the details of the claimed 
indebtedness, and the appellants’ motion seeking such should 
have been sustained, the petition nonetheless stated a cause of 
action, and the appellants’ demurrer was thus properly 
overruled. As the appellants have not shown they suffered any 
prejudice by the erroneous ruling on their motion to make more 
definite and certain, we do not concern ourselves with that 
issue. Neb. Rev. Stat. § 25-853 (Reissue 1989) states: “The 
court in every stage of an action must disregard any error or 
defect in the pleadings or proceedings which does not affect the 
substantial rights of the adverse party; and no judgment shall 
be reversed or affected by reason of such error or defect.” 
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Because the Court of Appeals held that it was error to 
overrule the appellants’ demurrer, it did not reach other issues 
raised in the appeal to that court. In the interest of judicial 
economy, we now address those issues, rather than remanding 
the action for further consideration by the Court of Appeals. 

The appellants also assigned as error the trial court’s 
overruling of their foundational objection to the testimony of 
Florist Supply’s president, O.V. Nielson. However, the 
appellants fail to discuss the basis for this assignment of error. 
An appellate court will not consider errors which are assigned 
but not discussed in the proponent’s brief. See Grote v. Meyers 
Land & Cattle Co., 240 Neb. 959, 485 N.W.2d 748 (1992). In 
this regard, we also note that Florist Supply has not 
cross-appealed and has assigned no error with respect to the 
trial court’s ruling on Florist Supply’s claim for interest. 

Finally, the appellants argue that the judgment awarded to 
Florist Supply is not supported by the evidence. The evidence 
presented shows that the appellants opened their account with 
Florist Supply in 1985 and continued to purchase materials on 
open account until June 10, 1988. The evidence presented also 
establishes the amount due on that account. In reviewing a 
judgment in a bench trial of a law action, an appellate court 
does not reweigh the evidence, but considers the evidence in the 
light most favorable to the successful party and resolves 
evidentiary conflicts in favor of the successful party, who is 
entitled to every reasonable inference deducible from the 
evidence. Properties Inv. Group v. Applied Communications, 
242 Neb. 464, 495 N.W.2d 483 (1993); Dowd v. First Omaha 
Sec. Corp, 242 Neb. 347, 495 N.W.2d 36 (1993). Suffice to say 
that the evidence amply supports Florist Supply’s judgment. 

The judgment of the Court of Appeals is reversed, and the 
cause is remanded to the Court of Appeals with directions to 
reinstate the judgment entered by the trial court. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Tommy E. PLAMBECK, APPELLANT, V. UNION PACIFIC RAILROAD 
COMPANY, A CORPORATION, APPELLEE. 
509 N.W.2d 17 


Filed December 23, 1993. No. S-91-747. 


1. Summary Judgment. Summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record disclose that 
there is no genuine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party is entitled to 
judgment as a matter of law. 

2. Contracts: Appeal and Error. Whether a contract is ambiguous is a question of 
law. When an appellate court is deciding questions of law, the court has an 
obligation to resolve the questions independent of the conclusions reached by 
the trial court. 

3. Contracts: Words and Phrases. A document is ambiguous if a word, phrase, or 
provision in the document has, or is susceptible of, at least two reasonable but 
conflicting interpretations. 

4. Contracts: Evidence. If the contract is ambiguous, the meaning of the contract is 
a question of fact, and a court may consider extrinsic evidence to determine the 
meaning of the contract. 

5. Contracts. Although the language of a document may be clear and 
unambiguous, a latent ambiguity exists when collateral facts make the meaning 
of the contract uncertain. 


Petition for further review from the Nebraska Court of 
Appeals, IRwIN and MILLER-LERMAN, Judges, and Norton, 
District Judge, Retired, on appeal thereto from the District 
Court for Douglas County, JAMes M. Murpny, Judge. 
Judgment of Court of Appeals reversed, and cause remanded 
for further proceedings. 


Thomas A. Gleason for appellant. 
Richard J. Hautzinger and Kathleen J. Ford for appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


WHITE, J. 

Tommy E. Plambeck appeals from a decision of the 
Nebraska Court of Appeals that affirmed the summary 
judgment granted by the district court in favor of appellee, 
Union Pacific Railroad Company (Union Pacific). The district 
court held that a general release and covenant not to sue (the 
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release) barred Plambeck’s cause of action. We reverse the 
decision of the Court of Appeals that affirmed the decision of 
the district court, and we remand the cause for further 
proceedings. 

Plambeck began working for Union Pacific in June 1978 as a 
photographer in its public relations department. Plambeck was 
a nonunion employee, and his employment was not the subject 
of a written contract or labor agreement. 

In July 1979, Plambeck fell and injured his back while on 
assignment for Union Pacific. From the time of his injuries 
until 1986, Plambeck worked intermittently because of his 
injuries. Plambeck underwent back surgery in February 1986 
and then remained off work. In September, Plambeck met with 
his supervisors and discussed his rehabilitation and return to 
work, with a target date of October. Plambeck contends that his 
supervisors continually reassured him that he would not lose his 
job. 

Toward the end of 1986, Union Pacific laid off employees 
pursuant to an involuntary force-reduction program. 
Plambeck was one of the employees who was terminated under 
the program. Plambeck received $16,000 as severance pay and 
was asked to sign a release form. Plambeck and his counsel 
added a paragraph to the release form, and then, on December 
30, Plambeck signed the release. The release, including the 
paragraph added by Plambeck, states: 

In consideration of the benefits provided me under the 
terms and conditions of the Union Pacific Railroad 
Company Involuntary Force Reduction Program, I 
hereby release and forever discharge Union Pacific 
Railroad Company, Missouri Pacific Railroad Company, 
The Western Pacific Railroad Company, their parents, 
subsidiaries (“the Company”), officers, agents and 
employees from any and all claims, causes of action and 
liabilities of any kind or nature arising out of my 
employment at, or termination of my non-agreement 
employment from Union Pacific Railroad Company, 
Missouri Pacific Railroad Company, The Western Pacific 
Railroad Company, or any of their subsidiary companies. 
I further agree not to institute any proceedings against the 
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Company, its officers, agents and employees, based on 
any matter relating to my employment at, or termination 
of my non-agreement employment from the Company. 

This General Release and Covenant Not to Sue is 
subject to the following exceptions. Tom Plambeck 
reserves to himself, and does not waive, impair, or 
prejudice his claims against the Union Pacific Railroad 
Company, or its subsidiaries, employees, agents, or 
assigns his claims arising from a fall from a ladder at the 
Omaha Shops occurring July 13, 1979, and presently in 
suit at Doc. 817, No. 210, District Court of Douglas 
County, Nebraska, or any other claims available related to 
his health for which Union Pacific Railroad Company, its 
subsidiaries, employees, agents, or assigns may be liable. 

I acknowledge that this Program and this document 
have been fully explained to me and I understand its 
terms. 

(Emphasis supplied.) 

The pending action referred to in the second paragraph of 
the release was Plambeck’s personal injury claim under the 
Federal Employers’ Liability Act. In that action, a jury 
awarded Plambeck $9,100.37. 

In November 1989, Plambeck filed a wrongful termination 
action against Union Pacific. Plambeck alleges that under 
Union Pacific’s written rehabilitation program, Union Pacific 
was required to continue to employ Plambeck. Union Pacific 
filed a motion for summary judgment, contending that 
Plambeck’s action was barred by the release that he signed when 
he was terminated. After a hearing, the district court agreed 
with Union Pacific and granted summary judgment. 

Plambeck appealed the summary judgment to the Court of 
Appeals. In that appeal, Plambeck argued that the release is 
ambiguous regarding which claims against Union Pacific he 
had relinquished and which claims against Union Pacific he had 
preserved. The Court of Appeals held, as a matter of law, that 
the language of the release is not ambiguous. 

In the present appeal, Plambeck argues that the district court 
erred in granting the summary judgment because there is a 
genuine issue of material fact regarding the interpretation of the 
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release signed by Plambeck. Specifically, Plambeck contends 
that the language “or any other claims available related to his 
health for which Union Pacific . . . may be liable” in the 
paragraph added by Plambeck modifies or negates the general 
release from liability related to his termination. Plambeck 
further contends that extrinsic evidence will establish that his 
intent in adding the second paragraph was to permit him to 
assert any claims related to his injuries, including the fact that 
he was wrongfully terminated because of his injuries. Plambeck 
argues that because the language is ambiguous, there is a 
question of fact whether his claim for wrongful termination is 
barred by the release, and, thus, the summary judgment was 
improper. 

Summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. VonSeggern v. Willman, ante p. 565, 508 
N.W.2d 261 (1993); Gould v. Orr, ante p. 163, 506 N.W.2d 349 
(1993); Economy Preferred Ins. Co. v. Mass, 242 Neb. 842, 497 
N.W.2d 6 (1993). Whether the summary judgment was proper 
depends on whether the language of the release is ambiguous. If 
the release is not ambiguous, then summary judgment was 
proper; if the release is ambiguous, then summary judgment 
was not proper because the court faced a question of fact—how 
to interpret the release. 

Whether a contract is ambiguous is a question of law. When 
an appellate court is deciding questions of law, the court has an 
obligation to resolve the questions independent of the 
conclusions reached by the trial court. VonSeggern, supra; Bell 
Abstract & Title v. Caro, Inc., 243 Neb. 576, 500 N.W.2d 834 
(1993); Crowley v. McCoy, 234 Neb. 88, 449 N.W.2d 221 
(1989); Knox v. Cook, 233 Neb. 387, 446 N.W.2d 1 (1989). A 
document is ambiguous if a word, phrase, or provision in the 
document has, or is susceptible of, at least two reasonable but 
conflicting interpretations. Crowley, supra; Knox, supra. If a 
contract is ambiguous, the meaning of the contract is a question 
of fact, and a court may consider extrinsic evidence to 
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determine the meaning of the contract. State v. Commercial 
Casualty Ins. Co., 125 Neb. 43, 248 N.W. 807 (1933). See, JRT 
Property Co. v. Papagayo, Inc., 112 N.C. App. 318, 435 
S.E.2d 565 (1993); 30 Am. Jur. 2d Evidence § 1069 (1967). 

Although the language of a document may be clear and 
unambiguous, a latent ambiguity exists when collateral facts 
make the meaning of the contract uncertain. 4 Samuel 
Williston, A Treatise on the Law of Contracts § 627 (Walter H. 
Jaeger 3d ed. 1961). See, also, Younker Brothers, Inc. v. 
Westroads, Inc., 196 Neb. 168, 241 N.W.2d 679 (1976) 
(recognizing a latent ambiguity in a lease agreement); 
Countryside Casualty Co. vy. Grant, 269 Ark. 526, 601 S.W.2d 
875 (1980); LRT Property Co., supra. For example, this court, 
in contested-will cases, has stated that if two or more persons 
satisfy a description of one devisee, there is a latent ambiguity, 
and extrinsic evidence is admissible to disclose and remove that 
ambiguity. In re Estate of Bernstrauch, 210 Neb. 135, 313 
N.W.2d 264 (1981). 

In the present case, the collateral fact is Plambeck’s claim for 
wrongful termination based on his health problems. In light of 
this particular claim, the release is subject to at least two 
reasonable but conflicting interpretations. Plambeck’s claim 
could fall within either the re/ease from liability for termination — 
or the exception to the release for health-related claims. As a 
matter of law, we find that Plambeck’s claim illustrates an 
ambiguity which cannot be resolved from the face of the 
document. 

When a contract is ambiguous, the meaning of the contract is 
a question of fact, and extrinsic evidence is admissible to 
remove the ambiguity. There exists a genuine issue of material 
fact regarding the meaning of the release, and, thus, summary 
judgment was improper. We reverse, and remand the cause for 
further proceedings not inconsistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

CAPORALE, J., dissenting. 

I must dissent. In the first instance, it seems to me that the 
majority overlooks a most basic tenet of contract law, namely, 
that any ambiguity in a contract will be construed against the 
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drafter and be given the construction the other party would be 
fairly justified in giving it. See Brockley v. Lozier Corp., 241 
Neb. 449, 488 N.W.2d 556 (1992). No one claims there is any 
ambiguity (latent, patent, or of any other description) in the 
portion of the document drafted by the defendant-appellee 
employer, Union Pacific Railroad Company. Rather, the 
purported ambiguity resides in the portion of the document 
drafted by the plaintiff-appellant employee, Tommy E. 
Plambeck. Thus, if the claimed ambiguity actually existed, it 
would have to be construed against the employee. 

But a review of the relevant rules demonstrates that there is 
no ambiguity. It must be borne in mind that the fact that the 
parties to a document have or suggest opposing interpretations 
does not necessarily, or by itself, compel a conclusion that the 
document is ambiguous. Baker’s Supermarkets v. Feldman, 
243 Neb. 684, 502 N.W.2d 428 (1993). Quite the contrary, a 
contract must receive a reasonable construction so as to give 
effect to the intention of the parties and carry out, rather than 
defeat, the inherent purpose for which it was executed. See 
General Motors Acceptance Corp. v. Blanco, 181 Neb. 562, 149 
N.W.2d 516 (1967). Moreover, acontract must be construed as a 
whole, and, if possible, effect must be given to every part 
thereof. Baker’s Supermarkets, supra. 

The termination is the reason the employee received $16,000 
and signed the contract. That being so, it cannot reasonably be 
contended that the employee reserved the right to challenge the 
termination of his employment even if the termination arose 
out of the condition of his health. Thus, the reservation of “any 
other claims available related to his health” cannot reasonably 
be said to refer to health conditions resulting in the termination 
of employment, but to other health claims, such as might arise 
because the employee was exposed to some delayed-action 
disease-producing agent or as might arise from a health 
condition unknown at the time the contract was executed. 
Known health claims which the employee intended exempted 
from the general terms of the agreement should have been 
specifically itemized by him, as he did the then-pending lawsuit. 

It seems to me the Court of Appeals correctly applied the law 
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contracts as we had heretofore declared it to be. Since the 


majority opinion does not directly overrule any of our prior 
cases, what the law may be at the moment is, regrettably, 
anyone’s guess. 


HAastTINGs, C.J., joins in this dissent. 


ROBERT E. WHEELER, APPELLANT, V. NEBRASKA STATE BAR 
ASSOCIATION, APPELLEE. 
508 N.W.2d 917 


Filed December 23, 1993. No. S-92-268. 


Demurrer: Pleadings. In considering a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any reasonable inference from the facts 
alleged, but cannot assume the existence of facts not alleged, make factual 
findings to aid the pleading, or consider evidence which might be adduced at 
trial. 

Pleadings: Words and Phrases. A statement of facts sufficient to constitute a 
cause of action means a narrative of the events, acts, and things done or omitted 
which shows a legal liability of the defendant to the plaintiff. 

Demurrer: Pleadings. in ruling on a demurrer, the petition is to be construed 
liberally; if as so construed the petition states a cause of action, the demurrer is 
to be overruled. 

. If from the facts stated in the petition it appears that the 
plaintiff is entitled to any relief, a general demurrer will not lie. 

Libel and Slander. The question of whether a particular publication is 
defamatory is, in the first instance, a question of law for the court. 

. In determining whether a statement implies a provably false factual 
assertion, both the language of the statement and the context in which the 
statement was made must be examined. 

. Ratings, being by their very nature subjective, cannot imply a provably 
false factual assertion. 


Appeal from the District Court for Custer County: JoHN P. 


Murphy, Judge. Affirmed. 


Robert E. Wheeler, pro se. 
Paula J. Metcalf, Douglas J. Peterson, and James A. 


Snowden, of Knudsen, Berkheimer, Richardson & Endacott, 
for appellee. 
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HastInGs, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ., and GRANT, J., Retired. 


CAPORALE, J. 
I. STATEMENT OF CASE 

After the district court sustained the defendant-appellee 
Nebraska State Bar Association’s demurrer to the 
plaintiff-appellant Robert E. Wheeler’s amended petition, 
Wheeler elected to stand on that pleading. The district court 
thereafter dismissed the suit. Although Wheeler assigns 
additional errors, they are subsumed in his claim that the 
district court erroneously determined that the amended petition 
failed to state a cause of action. The record failing to sustain 
that claim, we affirm the judgment of the district court without 
reaching the other assignments of error. 


Il. FACTS 

Wheeler, a former county court judge, alleges in his amended 
petition that the bar association, in releasing its “NSBA 
Judicial Performance Evaluation - 1990” of judges to the 
media, caused him to lose the 1990 election for retention in his 
judicial office and, in addition, has caused him to suffer general 
damage to his reputation which prevents him from gaining 
further employment. Wheeler further pleads that the bar 
association had reason to know that many of the lawyer survey 
responses were invalid, but nonetheless published the allegedly 
defamatory survey without investigating the truth or validity of 
the individual responses. 

Averring that the bar association published the defamatory 
survey without regard to the truth or validity of the individual 
lawyer statements, Wheeler maintains that, in concert with its 
members, the bar association acted to defame him by including 
obviously invalid and vindictive responses in its survey. 

More specifically, Wheeler asserts that prior to the release of 
the survey, the bar association published a news release in 
which, under the heading “Lawyers to rate judges’ 
performance,” the bar association stated its intention to 
publish an evaluation to give “ ‘ “voters solid information 
about the judiciary to help them make informed decisions on 
judges standing for retention this November” ’ ” and to give 
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“ “each judge a report card of his or her strengths and 
weaknesses.” ’ ” The release went on to claim that “ ‘[t]o assure 
valid results, lawyers must base their evaluations on recent, 
first-hand experience with the judge ....’ ” Wheeler professes 
that in making those statements, the bar association told the 
public that the survey’s results were “fair, valid, and solidly 
based upon the facts of the judge’s judicial performance.” 

The amended petition continues by reciting that on that same 
day, the bar association issued to its nonjudicial members a 
form on which they were to evaluate state and federal judges in 
21 performance characteristics from a 1, very poor 
performance, toa 5, excellent performance. 

The results, Wheeler asserts, were then received by the bar 
association and tabulated for distribution to the public without 
any statistical analysis to test the validity of the results obtained; 
nor did the bar association interpret the data collected or 
establish a mean or standard of deviation, despite the existence 
of a recognized science for evaluating the responses and 
drawing conclusions from the results. Wheeler also states that 
the bar association mailed the survey to all of its active members 
in disregard for the truth and validity of its results despite 
ethical restraints of the bar association that prohibit members 
from answering the survey if the member has not had sufficient 
experience with the judge’s performance. Further, he alleges 
that more lawyers responded to his evaluation than there were 
lawyers with sufficient information to answer the survey and 
that, in fact, the number of lawyers who responded to his 
evaluation were more than the number who answered the 
survey of other judges with comparable judicial workloads and 
exposure. 

Wheeler declares that the bar association made no 
investigation of the validity of the individual responses, nor did 
it establish any standards to assure the fairness and validity in 
its survey form and method. He concludes that the bar 
association released and published the judicial evaluation with 
actual malice and avers that the survey was used as the basis of 
further libel and defamation in a campaign against his 
retention, which use and abuse the bar association could 
reasonably have foreseen. Such actions, according to Wheeler, 
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constitute libel per se. 

Reciting that after the survey was published, he lost the 
retention election by a margin of 173 votes out of a total of 
8,861 votes cast, he seeks, among other things, money damages 
for the loss of his position as a judge and for the loss of his 
reputation. In addition to claiming that he was defamed, he 
asserts he was deprived of his federal and state rights to 
procedural and substantive due process and trial by jury and 
that the denial of these rights may entitle him to relief under 42 
U.S.C. § 1983 (1988). 


Ill. ANALYSIS 


1. SCOPEOF REVIEW 

Before proceeding further, we once again recall that in 
considering a demurrer, a court must assume that the pleaded 
facts, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the 
existence of facts not alleged, make factual findings to aid the 
pleading, or consider evidence which might be adduced at trial. 
St. Paul Fire & Marine Ins. Co. v. Touche Ross & Co., ante p. 
408, 507 N.W.2d 275 (1993); Gallion v. Woytassek, ante p. 
15, 504 N.W.2d 76 (1993); Hamilton vy. City of Omaha, 243 
Neb. 253, 498 N.W.2d 555 (1993); LaPan v. Myers, 241 Neb. 
790, 491 N.W.2d 46 (1992). 

A statement of facts sufficient to constitute a cause of action 
means a narrative of the events, acts, and things done or 
omitted which shows a legal liability of the defendant to the 
plaintiff. St. Paul Fire & Marine Ins. Co., supra; Gallion, 
supra; Hamilton, supra; Gerken v. Hawkins Constr. Co., 243 
Neb. 157, 498 N. W.2d 97 (1993). 

In ruling on a demurrer, the petition is to be construed 
liberally; if as so construed the petition states a cause of action, 
the demurrer is to be overruled. St. Paul Fire & Marine Ins. 
Co., supra; Matheson vy. Stork, 239 Neb. 547, 477 N.W.2d 156 
(1991); Widga v. Sandell, 236 Neb. 798, 464 N.W.2d 155 (1991). 

If from the facts stated in the petition it appears that the 
plaintiff is entitled to any relief, a general demurrer will not lie. 
St. Paul Fire & Marine Ins. Co., supra; Central Nebraska 
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Public Power and Irrigation District v. Walston, 140 Neb. 190, 
299 N.W. 609 (1941). 


2. NATURE OF DEFAMATION 

The question of whether a particular publication is 
defamatory is, in the first instance, a question of law for the 
court. Silence v. Journal Star Printing Co., 201 Neb. 159, 266 
N.W.2d 533 (1978). Obviously, the nature of the allegedly 
defamatory statement is critical; beginning with dictum in 
Gertz v. Robert Welch, Inc., 418 U.S. 323, 94S. Ct. 2997, 41 L. 
Ed. 2d 789 (1974), appeal after remand 680 F.2d 527 (7th Cir. 
1982), cert. denied 459 U.S. 1226, 103 S. Ct. 1233, 75 L. Ed. 2d 
467 (1983), courts began to distinguish between statements of 
fact and opinion, holding that statements of opinion were 
protected by the First Amendment and thus not actionable. See 
Moyer v. Amador Val. Jnt. Union Sc. Dist., 225 Cal. App. 3d 
720, 275 Cal. Rptr. 494 (1990). 

’ Under the First Amendment there is no such thing as a 
false idea. However pernicious an opinion may seem, we 
depend for its correction not on the conscience of judges 
and juries but on the competition of other ideas. But there 
is no constitutional value in false statements of fact. 

Gertz, 418 U.S. at 339-40. 

Sixteen years later, the U.S. Supreme Court rejected what it 
called “the creation of an artificial dichotomy between 
‘opinion’ and ‘fact.’ ” Milkovich v. Lorain Journal Co., 497 
U.S. 1, 19, 110 S. Ct. 2695, 111 L. Ed. 2d 1 (1990), on remand 
sub, nom Milkovich v. News-Herald, 70 Ohio App. 3d 480, 591 
N.E.2d 394, cause dismissed 59 Ohio St. 3d 702, 571 N.E.2d 
137 (1991). The high court explained that the language in Gertz 
had been interpreted too broadly and was not intended to create 
a wholesale defamation exemption for anything that might be 
labeled opinion. Instead, the Milkovich Court made clear that a 
false assertion of fact could be libelous even though couched in 
terms of opinion, while still recognizing that statements that 
cannot be interpreted as stating actual facts are entitled to 
protection. Thus, the threshold question in defamation suits is 
whether a reasonable fact finder could conclude that the 
published statements imply a provably false factual assertion. 
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The Milkovich Court determined that the statement before 
it—that a high school wrestling coach lied at a judicial 
hearing—implied an assertion of fact. In reversing the dismissal 
of Milkovich, the Court cited three reasons a jury could 
conclude that the statement accused Milkovich of perjury: first, 
the statement was not loose, figurative, or hyperbolic language 
which would negate the impression that the writer was seriously 
maintaining Milkovich committed the crime of perjury; 
second, the general tenor of the article did not negate the 
impression created by the defamatory language; and third, the 
connotation that Milkovich committed perjury is sufficiently 
factual to be susceptible of being proved true or false. 

Although Milkovich rested in part on the previous holding in 
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S. 
Ct. 1558, 89 L. Ed. 2d .783 (1986), appeal dismissed, cert. 
denied 475 U.S. 1134, 106S. Ct. 1784, 90 L. Ed. 2d 330, which 
was explicitly limited to cases involving media defendants, 
courts have extended Hepps and Milkovich to nonmedia 
defendants. Don King Productions, Inc. v. Douglas, 742 F. 
Supp. 778 (S.D.N.Y. 1990); Dodson v. Dicker, 306 Ark. 108, 
812 S.W.2d 97 (1991); Kahn v. Bower, 232 Cal. App. 3d 1599, 
284 Cal. Rptr. 244 (1991). 

The Milkovich test places emphasis on the objectivity and 
verifiability of a statement. In so doing, the approach is similar 
to pre-Milkovich cases using the fact-opinion analysis. 

California courts use a “ ‘totality of the circumstances 
test to establish the objectivity and verifiability of a statement, 
examining first the language of the statement and then the 
context in which the statement was made. Baker v. Los Angeles 
Herald Examiner, 42 Cal. 3d 254, 260, 721 P.2d 87, 90, 228 Cal. 
Rptr. 206, 209 (1986), cert. denied 479 U.S. 1032, 107 S. Ct. 
880, 93 L. Ed. 2d 834 (1987), reh’g denied 480 U.S. 912, 1078S. 
Ct. 1360, 94 L. Ed. 2d 531. See, also, Milkovich, supra 
(Brennan, J., dissenting). 

In such an analysis, a court looks at the nature and full 
content of the communication and to the knowledge and 
understanding of the audience to whom the publication was 
directed. Baker, supra. A multifactor test assessing the allegedly 
defamatory statement in the totality of the circumstances in 
which it appears has been adopted in other states as well. 
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Information Control y. Genesis One Computer Corp., 611 F.2d 
781 (9th Cir. 1980); Burns v. McGraw-Hill Broadcasting Co., 
Inc., 659 P2d 1351 (Colo. 1983); Cole v. Westinghouse 
Broadcasting Co., Inc., 386 Mass. 303, 435 N.E.2d 1021 
(1982), cert. denied 459 U.S. 1037, 103 S. Ct. 449, 74 L. Ed. 2d 
603. See, also, Oliman v. Evans, 750 F.2d 970 (D.C. Cir. 1984), 
cert. denied 471 U.S. 1127, 105 S. Ct. 2662, 86 L. Ed. 2d 278 
(1985) (four factors used to assess whether statement viewed as 
fact: specificity of the statement, its verifiability, the literary 
context, and the broader setting in which the statement appears, 
e.g., part of a public debate); Lester v. Powers, 596 A.2d 65 
(Me. 1991). 

Indeed, Letter Carriers v. Austin, 418 U.S. 264, 94S. Ct. 
2770, 41 L. Ed. 2d 745 (1974), and Greenbelt Pub. Assn. v. 
Bresler, 398 U.S. 6, 90S. Ct. 1537, 26 L. Ed. 2d 6 (1970), appear 
to have applied the analysis later delineated in Milkovich. In 
Letter Carriers, three nonunion employees of the postal service 
were included on a list of names titled “List of Scabs” circulated 
by the Letter Carriers Union. A piece of trade union literature 
defining a “scab” as a “ ‘traitor to his God, his country, his 
family and his class’ ” was attached to the list. (Emphasis 
omitted.) 418 U.S. at 268. In determining that the description 
of “scab” was opinion, the Letter Carriers Court considered 
both its specific linguistic context and its broader social setting. 
The Court found that “traitor,” in the context of the union 
literature, was used in a loose, figurative sense and could not be 
taken for an assertion that the employees had committed the 
criminal offense of treason. The Court further noted that 
because the statements appeared in union literature, readers 
would be alerted by virtue of the broad context in which the 
statement was made that the statement was opinion. 

Letter Carriers relied upon Greenbelt Pub. Assn. for the 
proposition that the allegedly libelous language must be 
evaluated in its broader context to assess whether a reader 
would have understood the allegation to be a statement of fact. 
In Greenbelt Pub. Assn., a developer was attempting to secure 
a zoning variance to construct high-density housing. The 
developer’s negotiating tactics were characterized as 
“blackmail” in the local paper, and he suéd, alleging that the 
articles imputed a crime to him. The Greenbelt Pub. Assn. 
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Court reversed the developer’s judgment against the newspaper 
which had printed this statement, concluding that as a matter 
of constitutional law, the word “blackmail” in these 
circumstances was not libel when reported. The Greenbelt Pub. 
Assn. Court then held that in light of the full context of the 
articles, a reader would have understood the blackmail 
statement as a criticism of the developer’s negotiating tactics 
rather than as an actual criminal charge. 

We hereby adopt the use of the totality of the circumstances 
analysis in determining whether a statement implies a provably 
false factual assertion. In applying that analysis to the case at 
hand, we must determine whether the allegedly defamatory 
statements of the bar survey had a precise meaning, likely to 
give rise to factual implications capable of proof or disproof. 
The complexity inherent in determining whether a statement is 
verifiable can be seen in the case of Ollman, supra. Therein, a 
professor stated that Ollman had no status within the political 
science profession. The O//man court ruled that the quotation 
of the professor was protected as opinion and held that the no 
status charge would plainly appear to the average reader to be 
rhetorical hyperbole in light of Ollman’s position as a professor 
at one university and his nomination as chairman of an 
academic department at another. One dissenter, however, 
reasoned that the statement was verifiable, such as by 
conducting a poll of American Political Science Association 
members as to their opinion, on a scale of 1 to 10, of the 
scholarly value of Ollman’s work (Wald, J., dissenting in part). 
Contra, Cepeda v. Cowles Magazines and Broadcasting, Inc., 
328 F.2d 869, 870 (9th Cir. 1964), cert. denied 379 U.S. 844, 85 
S. Ct. 51, 13 L. Ed. 2d 50 (remarks that a baseball player had 
“ ‘doghouse status’ ” not protected). 

In the instant case, lawyers were asked to rate a judge with 
respect to knowledge and application of substantive law and 
rules of evidence and procedure; ability to perceive factual and 
legal issues; awareness of recent legal developments; an absence 
of bias or prejudice in civil and criminal cases; whether the 
judge was influenced by the nature of the case, identities of 
lawyers or litigants involved, or improper ex parte approaches; 
patience and courtesy to lawyers, litigants, witnesses, and 
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jurors; overall judicial temperament and demeanor; efficiency 
in docket management; punctuality in attending court 
proceedings and promptness in making rulings and giving 
decisions; attentiveness to arguments and_ testimony; 
management and control of trial; efficiency and consci- 
entiousness as a worker; quality and clarity of written 
opinions; and an absence of undue personal observations or 
criticisms of litigants, judges, and lawyers from the bench or in 
written opinions. In addition, lawyers were asked to indicate 
whether the judge’s health was such that the judge could 
effectively discharge the duties of the judicial office and 
whether the judge should be retained in office. 

In a case very similar to the one at hand, Aisenson v. 
American Broadcasting Co., 220 Cal. App. 3d 146, 269 Cal. 
Rptr. 379 (1990), a superior court judge brought a defamation 
suit against a television station as a result of the station’s 
reporting that the judge had received the lowest score of all 
local superior court judges in an opinion poll of attorneys 
conducted by the station. The poll posed six questions similar to 
those in the poll now before us: Did the judge have the 
appropriate demeanor, temperament, courtesy? Was the judge 
usually decisive? Did the judge make efficient use of court 
time? Did the judge tend to impose appropriate sentences? Did 
the judge know the law? How did the judge rate overall? The 
attorneys ranked the judges on a 1-to-10 scale, with 10 as 
excellent, and, as in this case, were instructed to evaluate only 
those judges with whom they had enough experience to forma 
fair evaluation. The Aisenson court found that the poll 
reflected the opinions of the attorneys who participated in it, 
and those opinions are protected regardless of whether they are 
well founded or utterly wrong. However, the court reasoned 
that when the station broadcast the opinions of the attorneys, 
the opinions became facts and not editorial comment or 
criticism. Hence, the station would be liable only if it aired false 
statements of fact by not reporting the results of the poll 
truthfully and accurately. Finding that there was no evidence 
that the completed ballots had been tampered with, that the 
computer printout did not reflect the opinions expressed by the 
attorneys being polled, or that the data processing cards 


WHEELER v. NEBRASKA STATE BAR ASSN. 795 
Cite as 244 Neb. 786 


inaccurately encoded the information contained in the ballots, 
the court ruled that the responses were not defamatory, noting 
that virtually every assessment of judicial performance short of 
a purely numerical comparison of verdicts or sentences must 
rely on the subjective opinions of observers. Therefore, to form 
the basis for a cause of action for defamation, the survey results 
must be verifiable. 

Wheeler argues that some of the characteristics on which he 
was rated are subject to verification. He points out that the 
matter of docket control, punctuality, promptness in rendering 
opinions, and the quality of his opinions can be verified 
through local court records. In much the same manner, he 
asserts that his knowledge of the law can be discerned from his 
law school transcripts and his teaching abilities in new-judge 
orientations and seminars. Further, he argues that courtesy and 
judicial temperament are “not entirely subjective” and are 
determinable from tape recordings of each of the proceedings. 
Wheeler further urges that the matter of improper influences is 
verifiable, based on the number of appeals filed from his 
decisions. 

Thus, contrary to the position taken by the Aisenson 
plaintiff, Wheeler complains that the bar association “ ‘did not 
interpret the data collected nor was it modified or altered in any 
manner,’ ” that “ ‘[iJt was reported as received,’ ” and that “all 
survey returns [were included] in the published results.” 
Assuming, without deciding, that the sources Wheeler points to 
could have some relevance in determining the characteristics on 
which he was judged, it is still clear that the survey was a 
compilation of attorneys’ subjective ratings on each 
characteristic. As such, the ratings given him represented a 
collective subjective evaluation, which by its very nature ranged 
from well founded to utterly wrong. See Botos v. Los Angeles 
County Bar Ass’n, 151 Cal. App. 3d 1083, 199 Cal. Rptr. 236 
(1984). Whether Wheeler receives a 1, 2, 3, 4, or 5 ona 
particular characteristic comes down to a_ subjective 
interpretation by an individual attorney. A representation that a 
candidate is able and has proper character and temperament is 
simply a subjective expression of opinion. Association of Bar of 
City of New York v. C.I.R., 858 F.2d 876 (2d Cir. 1988), cert. 
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denied 490 U.S. 1030, 109 S. Ct. 1768, 104 L. Ed. 2d 204 (1989). 
Ratings by their very nature will reflect the philosophy of those 
doing the rating and are nothing more than expressions of 
subjective evaluations concerning a judicial candidate’s 
qualifications. There is simply no objective method to 
determine the rating an individual judge should receive in any 
given performance category; therefore, by their very subjective 
nature, ratings cannot imply a provably false factual assertion. 

Nor was the nature of the subjective evaluations changed by 
the fact that the bar association elected to characterize them as 
providing solid information giving each judge a report card 
of his or her strengths and weaknesses. Although the 
characterization is hyperbolic, given the context in which made, 
it is, as the foregoing review of the law demonstrates, a 
permitted exaggeration. The bar association’s representation 
that to assure valid results lawyers must base their evaluation on 
recent, first-hand experience merely describes the manner in 
which the bar association intended the lawyers to perform. 

It may be that Wheeler was in reality a good judge; but if so, 
he was nonetheless perceived by those who rated him to be 
otherwise. The raters had a right to their subjective views, and 
the bar association had the right to publish those collective 
impressions. 

That being the situation, the judicial perfor mance evaluation 
was, as a matter of law, not defamatory; Wheeler thus failed to 
state a defamation cause of action. 


3. OTHER CAUSES 
Wheeler’s claim that he also stated other causes of action, as 
delineated in the last paragraph of part II of this opinion, is 
predicated on the existence of a cause of action for defamation. 
Since he failed to state such an action, it necessarily follows that 
he stated no other cause of action. 


IV. JUDGMENT 
Accordingly, the judgment of the district court is affirmed. 
; AFFIRMED. 
HAstTINGs, C.J., not participating in the decision. 
WHITE, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, v. JOSE MENDEZ, APPELLANT. 
508 N.W.2d 924 


Filed December 23, 1993. No. S-93-105. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Affirmed. 


Byron M. Johnson, Scotts Bluff County Public Defender, 
and Bernard J. Straetker for appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


PER CURIAM. 

Defendant was charged with the crime of sexual assault in the 
first degree, in violation of Neb. Rev. Stat. § 28-319(1)(c) 
(Reissue 1989). The information alleged that defendant, being 
older than 19, subjected a female child, less than 16, to sexual 
penetration. Defendant was convicted after a jury trial and was 
sentenced to a prison term of 2 to 3 years. He timely appealed. 

Defendant assigns two errors, contending that the trial court 
erred in failing to sustain defendant’s motion for a directed 
verdict when the evidence was insufficient to sustain 
defendant’s conviction and in imposing an excessive sentence. 
We affirm. 

With regard to the evidence question, our examination of the 
record shows that the State’s evidence of defendant’s guilt, if 
believed, was more than sufficient to support defendant’s 
conviction. After proper warnings, defendant admitted to a 
police officer that he had committed the acts constituting sexual 
assault in the first degree on a 13-year-old girl. The girl testified 
to the same acts. Other witnesses testified that defendant had 
admitted the acts. 

The statutory penalty for sexual assault in the first degree is 
from 1 to 50 years in prison. Defendant’s sentence was well 
within that range. It was not excessive. 

AFFIRMED. 
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IN RE GRAND JuRY OF DOUGLAS COUNTY. 
ERNIE W. CHAMBERS, APPELLANT, V. DOUGLAS COUNTY DISTRICT 
COURT, APPELLEE. 
509 N.W.2d 212 


Filed December 30, 1993. No. S-91-776. 


1. Criminal Law: Juries: Probable Cause: Indictments and Informations. It is the 
duty of a grand jury to inquire into offenses against the criminal laws of the State 
of Nebraska alleged to have been committed within the limits of the county in 
and for which the grand jury is impaneled and sworn and to determine based on 
the evidence presented whether or not there is probable cause for finding 
indictments. 

2. Juries. The members ofa grand jury are sworn to secrecy. 

3. Juries: Indictments and Informations. A grand jury’s report shall not be made 
public except when it is filed with an indictment, when reporting on the 
condition of the county jail, or when a person or persons have requested a release 
and a judge of the district court finds that such release will exonerate that person 
Or persons. 

4. Juries: Public Officers and Employees: Indictments and Informations. In the 
absence of a statute authorizing such, a grand jury has no right to file a report 
reflecting on the character or conduct of public officers or citizens, unless it is 
accompanied or followed by an indictment charging such individuals with a 
specific offense against the state. 

5. Juries: Records. Anyone who has been the subject of an unauthorized report by 
agrand jury has the right to have the report expunged from official records. 


Appeal from the District Court for Douglas County: JAMES 
M. Murpny, Judge. Reversed and remanded with directions. 


Ernie W. Chambers, pro se. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, and 
FAHRNBRUCH, JJ., and GRANT, J., Retired. 


BOSLAUGH, J. 

Ernie W. Chambers appeals from the trial court’s denial of 
his motion to expunge material from the report issued by the 
Douglas County Grand Jury, which was convened to 
investigate crimes connected with the collapse of the Franklin 
Community Federal Credit Union in Omaha, Nebraska. 

On November 4, 1988, federal authorities assumed control 
of the Franklin Community Federal Credit Union. After much 
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publicity and many allegations, the Nebraska Legislature 
passed a resolution forming a committee to investigate 
allegations surrounding the closing of the credit union. 
Chambers, who was a member of the Legislature, was 
appointed vice chairperson of the committee, but later resigned 
from the committee. 

On January 31, 1990, Robert Spire, then Nebraska’s 
Attorney General, filed an application in the district court for 
Douglas County to convene a grand jury for the purpose of 
investigating allegations of criminal activity connected with the 
credit union. 

The grand jury was convened and charged on March 19, 
1990. On July 23, 1990, the grand jury completed its report and 
requested that it be filed and made public. After the report was 
filed with the district court, it was released to the public and 
publicized by the news media. 

The report was a wide-ranging document that discussed 
numerous matters and individuals and even recommended 
action be taken in Washington County, Nebraska, against 
certain individuals named in the report. Chambers and many 
other persons were criticized in the report, and much of what 
was apparently testimony before the grand jury was 
summarized or otherwise discussed in the report. 

Chambers filed a motion to expunge the page containing 
criticism of his involvement in the investigation of the credit 
union case and such other portions of the report as the court 
deemed fit. His motion was denied on July 17, 1991. Chambers 
has appealed to this court and assigned as error the district 
court’s failure to grant his motion to expunge. 

It is the duty of the grand jury to inquire into offenses against 
the criminal laws of the State of Nebraska alleged to have been 
committed within the limits of the county in and for which the 
grand jury is impaneled and sworn and to determine based on 
the evidence presented whether or not there is probable cause 
for finding indictments. Neb. Rev. Stat. §§ 29-1406(2)(a) and 
(e) and 29-1407 (Reissue 1989). The grand jury may, during its 
term, visit the county jail, examine it, and report its condition. 
Neb. Rev. Stat. § 29-1417 (Reissue 1989). 

The members of the grand jury are sworn to secrecy. Neb. 
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Rev. Stat. §§ 29-1404 and 29-1405 (Reissue 1989). However, 
[a] certified or authorized reporter shall be present at all 
grand jury sessions. All grand jury proceedings and 
testimony from commencement to adjournment shall be 
reported. The reporter’s notes and any transcripts which 
may be prepared shall be preserved, sealed, and filed with 
the court. No release or destruction of the notes or 
transcripts shall occur without prior court approval. 

Neb. Rev. Stat. § 29-1407.01(1) (Reissue 1989). 

The grand jury’s report “shall not be made public except” 
when it is filed with an indictment, when reporting on the 
condition of the county jail, or when a person or persons have 
requested a release and the judge of the district court finds that 
such release will exonerate that person or persons. Neb. Rev. 
§ 29-1420(Cum. Supp. 1992). 

In the absence of a statute authorizing such, a grand jury has 
no right to file a report reflecting on the character or conduct of 
public officers or citizens, unless it is accompanied or followed 
by an indictment charging such individuals with a specific 
offense against the state. Kelley v. Tanksley, 105 Ga. App. 65, 
123 S.E.2d 462 (1961). See, also, In re Grand Jury of Wabasha 
County, 309 Minn. 148, 244 N.W.2d 253 (1976); Simington v. 
Shimp, 60 Ohio App. 2d 402, 398 N.E.2d 812 (1978). 
Furthermore, anyone who has been the subject of an 
unauthorized report by a grand jury has the right to have the 
report expunged from official records. Kelley v. Tanksley, 
supra. 

_ Indiscussing various jurisdictions’ opposition to grand jury 

reports which criticize specifically named individuals, the Ohio 

Court of Appeals stated: 
The Mississippi Supreme Court has stated that a grand 
jury report criticizing a named individual is a “conviction 
by innuendo” and not compatible with basic principles of 
due process and fairness. Other courts have referred to 
reports which single out unindicted individuals as a 
perversion of the grand jury system, the work of a lynch 
mob, and an odious practice. Several courts have pointed 
out that injury to an individual named ina report can arise | 
not only from the grand jury proceeding, but also from 
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the public’s belief that the grand jury speaks with judicial 
authority. Further, any attempt by a named individual to 
rebut the contents of the report would not have, in the 
public’s mind, the same “official weight” as the report’s 
original accusation. Finally, at least one court has noted 
that legal remedies available to parties criticized in grand 
jury reports are often inadequate. 

Simington v. Shimp, 60 Ohio App. 2d at 407-08, 398 N.E.2d at 

816. 

In the present case, the grand jury’s report was not only 
critical of Chambers, but was also critical of several other 
individuals and state and local governmental bodies, without 
indicting any other persons for criminal offenses. The report 
only recommended indictment of three individuals for criminal 
offenses. 

Section 29-1420 provides for publication of the grand jury’s 
report only upon three exceptions, one being when the report 
includes indictments. The other exceptions for publication of 
the grand jury’s report are not applicable in this case because 
the grand jury did not inspect the jail and there is no evidence 
that any persons requested the district court to publish the 
report for the purpose of exoneration. 

Because the grand jury’s report was not authorized for 
publication pursuant to § 29-1420, it should be expunged in its 
entirety from the records of the district court. 

The judgment of the district court is reversed, and the cause 
is remanded to the district court, which is ordered to expunge 
the report of the grand jury in its entirety from the records of 
the court. 

REVERSED AND REMANDED WITH DIRECTIONS. 

LANPHIER, J., not participating. 
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TRANSAMERICA COMMERICAL FINANCE CORPORATION, 
APPELLEE, V. DENNIS ROCHFORD, APPELLANT. 
509 N.W.2d 214 


Filed December 30, 1993. No. S-91-806. 


Summary Judgment. A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record disclose that 
there is no genuine issue as to any material fact or as to the ultimate inferences to 
be drawn therefrom and that the moving party is entitled to judgment as a matter 
of law. 

Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made by the court 
below. 

Uniform Commercial Code: Guaranty: Notice: Words and Phrases. One who 
guarantees the payment of another’s debt is a debtor entitled to notice pursuant 
to Neb. U.C.C. § 9-504(3) (Reissue 1992). 

Uniform Commercial Code: Assignments: Security Interests. An assignment of 
a debt and of an interest in collateral under a security interest agreement is not a 
disposition of collateral as contemplated by Neb. U.C.C. § 9-504(1) (Reissue 
1980). 

Assignments. An assignment of either a fractional part of a single and entire 
right against an obligor or of a stated amount from such a right is operative as to 
that part or amount to the same extent and in the same manner as if the part had 
been a separate right, subject to the limitation that if the obligor has not 
contracted to make such a partial performance, no legal proceeding can be 
maintained by such an assignee against the obligor over his objection, unless all 
persons having collectively a right to the entire performance are enjoined in the 
proceeding. 

Guaranty: Debtors and Creditors. Under an absolute guaranty of payment, the 
guarantor undertakes that if the obligation is not paid when due, the guarantor 
will pay it according to its terms without regard to whether the guaranteed 
person has exhausted all remedies against the primary debtor. 

Summary Judgment: Proof. A party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary judgment remains 
uncontroverted. After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing -party has the burden to present 
evidence showing an issue of material fact which prevents judgment as a matter 
of law for the moving party. 


Appeal from the District Court for Douglas County: JAMEs 
BucKLEY, Judge. Affirmed as modified. 


Eugene L. Hillman, of McCormack, Cooney, Mooney, 


Hillman & Elder, for appellant. 
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Robert V. Ginn, Richard A. Drews, and MaryBeth 
Frankman, of Brashear & Ginn, for appellee. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


HAsTINGs, C.J. 

Appellee, Transamerica Commercial Finance Corporation 

(Transamerica), brought this action against appellant, Dennis 
Rochford, on a personal guaranty executed by Rochford for 
the indebtedness of Mission Television and Appliance, Inc., 
doing business as Paramount Television and Appliance 
(Paramount), under the provisions of a security agreement. 
Rochford appeals the order of the district court in which the 
court overruled his motion for summary judgment, sustained 
Transamerica’s motion for summary judgment, and entered a 
judgment against him in the amount of $248,714.15. 
_ A‘summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences to be drawn therefrom and 
that the moving party is entitled to judgment as a matter of law. 
Design Data Corp. v. Maryland Cas. Co., 243 Neb. 945, 503 
N.W.2d 552 (1993); Jn re Estate of Wells, 243 Neb. 152, 497 
N.W.2d 683 (1993). 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an 
independent conclusion irrespective of the determination made 
by the court below. Douglas Cty. Bank & Trust v. Stamper, ante 
p. 226, 505 N.W.2d 693 (1993); In re Application of City of 
Lincoln, 243 Neb. 458, 500 N. W.2d 183 (1993). 

On February 28, 1989, Transamerica and Paramount entered 
into an inventory security agreement and power of attorney. 
Under the terms of that agreement, Transamerica agreed to 
extend credit to Paramount for the purchase of inventory, and 
Paramount granted to Transamerica a security interest in all of 
its collateral. On that same date, Rochford, president of 
Paramount, executed a personal guaranty, absolute in form, to 
secure the debt of Paramount to Transamerica. Paramount 
defaulted on the agreement by failing to make scheduled 
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liquidation payments to Transamerica in the amounts of 
$89,815.76 on May 25, 1990, and $78,745.25 on June 10, 1990. 
Pursuant to the terms of the agreement, Transamerica elected 
to terminate the agreement and declare the entire amount of 
indebtedness from Paramount to be immediately due and 
payable. As of June 25, 1990, the total amount of indebtedness 
was $442,257.52. 

On August 10, 1990, Transamerica assigned to AT&T 
Commercial Finance Corporation (AT&T) that 

certain “Inventory Security Agreement and Power of 
Attorney” dated February 28, 1989 between Transamerica 
and Mission Television and Appliance, Inc. d/b/a 
Paramount Television and Appliance (hereinafter 
“Mission”), any and all debt incurred by Mission 
pursuant to that agreement, any other debt owed by 
Mission to Transamerica and on any other security 
agreements and any invoices and billing statements or 
documents created pursuant thereto, but the debt and 
instruments assigned pursuant to this paragraph shall only 
be assigned up to the amount.of $350,000.00 in debt owed 
by Mission to Transamerica. 
Transamerica further assigned to AT&T a security interest in 
and to “[ajll inventory of whatever kind or nature in the 
possession, ownership or control of Mission Television and 
Appliance, Inc.” As consideration for the assignment, AT&T 
paid Transamerica $175,092.88, which was determined to be 
the full wholesale value of Transamerica’s interest in 
Paramount’s inventory, plus an additional $50,000, for a total 
of $225,092.88. Transamerica did not notify Rochford of its 
intention to assign the security interest to AT&T. 

Subsequent to the assignment, Transamerica initiated this 
action against Rochford under his personal guaranty. The 
district court entered judgment against Rochford in the amount 
of $217,751.66, which would appear to be the approximate 
difference between the balance owed by Paramount to 
Transamerica and the $225,092.88 which was the consideration 
for the assignment from Transamerica to AT&T, plus 
$30,962.50 accrued interest. On appeal, Rochford asserts that 
the district court erred in denying his motion for summary 
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judgment and in granting Transamerica’s motion for summary 
judgment. 

It is apparent that Transamerica brought this action for 
recovery under the terms of the guaranty agreement. However, 
Rochford alleges and argues that this was an action for a 
deficiency judgment under the provisions of article 9 of the 
Nebraska Uniform Commercial Code on secured transactions. 
Part 5 of article 9 deals with the remedies available under the 
code to a secured party upon the default of the debtor. If the 
collateral is not in the possession of the secured party, the 
secured party has the right to repossess under Neb. U.C.C. 
§ 9-503 (Reissue 1992). The secured party may then propose to 
retain the collateral in satisfaction of the debt under Neb. 
U.C.C. § 9-505(2) (Reissue 1992) or sell, lease, or otherwise 
dispose of the collateral pursuant to Neb. U.C.C. § 9-504 
(Reissue 1980). Section 9-504 provides, in pertinent part: 

(1) A secured party after default may sell, lease or 
otherwise dispose of any or all of the collateral in its then 
condition or following any commercially reasonable 
preparation or processing. ... 

(2) If the security interest secured an indebtedness, the 
secured party must account to the debtor for any surplus, 
and, unless otherwise agreed, the debtor is liable for any 
deficiency.... 

(3) Disposition of the collateral may be by public or 
private proceedings and may be made by way of one or 
more contracts. Sale or other disposition may be as a unit 
or in parcels and at any time and place and on any terms 
but every aspect of the disposition including the method, 
manner, time, place and terms must be commercially 
reasonable. Unless collateral is perishable or threatens to 
decline speedily in value or is of a type customarily sold on 
a recognized market, reasonable notification of the time 
and place of any public sale or reasonable notification of 
the time after which any private sale or other intended 
disposition is to be made shall be sent by the secured party 
to the debtor, if he has not signed after default a statement 
renouncing or modifying his right to notification of sale. 

(Emphasis supplied.) As noted above, the debtor is ordinarily 
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entitled to notice prior to disposition of the collateral, and 
unless otherwise agreed, the debtor will be liable for any 
deficiency following the disposition. 

One who guarantees the payment of another’s debt is a 
debtor entitled to notice pursuant to § 9-504(3). Bank of 
Burwell vy. Kelley, 233 Neb. 396, 445 N.W.2d 871 (1989); 
American Honda Finance Corp. v. Bennett, 232 Neb. 21, 439 
N.W.2d 459 (1989). 

Rochford asserts that he was entitled to notice of the “private 
sale” which was termed an “assignment” by Transamerica. 
However, as noted above, Transamerica argues that there was 
no sale or other disposition under § 9-504 because that section 
addresses the disposition of collateral, not the assignment of a 
security interest in the collateral. 

Rochford does not refer us to any cases which would directly 
support the assertion that an assignment is a disposition under 
§ 9-504. However, he argues that the transfer of title to the 
collateral is not essential for finding a disposition and cites cases 
from other jurisdictions to support that contention. For 
example, in First City Bank—Farmer’s Branch, Texas v. Guex, 
677 S.W.2d 25 (Tex. 1984), the debtor brought an action against 
the secured party bank, alleging wrongful disposition of his 
collateral, a boat and trailer. The bank had released the 
collateral to a third party, one Kaprielian, who had paid past 
due installments and signed a promissory note for the unpaid 
balance of the debt. When the debtor attempted to pay off the 
loan, he was told that the boat had been sold, although the sale 
had not been completed. The bank subsequently returned the 
promissory note to Kaprielian and advised the debtor he could 
recover the collateral from Kaprielian. When the collateral was 
recovered 14 months later, it was in a damaged condition. The 
bank argued that no disposition had taken place because there 
had been no sale or transfer of title of the collateral to 
Kaprielian. The court rejected this argument, stating: 

The transactions between the bank and Kaprielian 
constituted proceedings on any terms. Kaprielian took 
possession of the boat. The bank took her promissory 
note and received her check for past-due installments, 
repossession charges, and late charges. Whether title to 
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the boat and trailer were vested in Kaprielian is 
immaterial. A disposition occurred. Our conclusion is 
again reinforced by the language of the statute itself. Had 
the legislature intended the meaning urged by the bank, 
they would have omitted “or otherwise dispose” after 
“sell” and “lease.” 

Id. at 28. 

However in Guex, the collateral had been repossessed, and it 
was necessary to invoke the provisions of the code in order to 
protect the debtor’s interests in the collateral. Although 
Rochford here contends that Transamerica “replevied the 
inventory and then sold its right, title and interest to the 
inventory while it remained in place,” brief for appellant at 4, 
Transamerica asserts that while a replevin action was initiated 
against Paramount, that proceeding was dismissed and no writ 
of replevin was obtained. There is nothing in the record to 
indicate that the collateral at issue has been repossessed, and 
Guex can be distinguished on that basis. 

Further, § 9-504(4), which deals with the rights of a 
subsequent purchaser of collateral, is also instructive as to the 
effect of a disposition: “When collateral is disposed of by a 
secured party after default, the disposition transfers to a 
purchaser for value all of the debtor’s rights therein, discharges 
the security interest under which it is made and any security 
interest or lien subordinate thereto.” (Emphasis supplied.) 
Here, there has been no repossession or disposition of the 
collateral itself, and the security interest has not been 
discharged, but has only been assigned to a third party. An 
assignment of a debt and of an interest in collateral under a 
security interest agreement is not a disposition of collateral as - 
contemplated by § 9-504(1); that section refers to the fact that 
“fa] secured party after default may sell, lease or otherwise 
dispose of any or all of the collateral.” (Emphasis supplied.) 

Here the collateral was not disposed of, but, rather, the 
creditor’s security interest in the collateral and debt was 
assigned to the extent provided in the agreement between 
Transamerica and AT&T. 

“An assignment of either a fractional part of a single and 
entire right against an obligor, or of a stated amount from 
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such aright, is operative as to that part or amount to the 
same extent and in the same manner as if the part had been 
a separate right, subject to the limitation that if the obligor 
has not contracted to make such a partial performance no 
legal proceeding can be maintained by such an assignee 
against the obligor over his objection, unless all persons 
having collectively a right to the entire performance are 
enjoined in the proceeding.” 

(Emphasis supplied.) First Nat. Bank of Wayne v. Gross Real 

Estate Co., 162 Neb. 343, 350, 75 N.W.2d 704, 708 (1956), 

quoting Restatement of Contracts § 156 (1932). 

Under an absolute guaranty of payment, which was the case 
here, the guarantor undertakes that if the obligation is not paid 
when due, the guarantor will pay it according to its terms 
without regard to whether the guaranteed person has exhausted 
all remedies against the primary debtor. See Nogg Bros. Paper 
Co. v. Bickels, 233 Neb. 561, 446 N.W.2d 729 (1989). 

Therefore, it is apparent that Transamerica was entitled to 
bring this action against Rochford, the guarantor, for the 
balance remaining due to Transamerica. We then turn to 
whether the granting of summary judgment in favor of 
Transamerica was justified. 

As recently as Overmier v. Parks, 242 Neb. 458, 460-61, 495 
N.W.2d 620, 622 (1993), we said: 

A party moving for summary judgment has the burden 
to show that no genuine issue of material fact exists and 
must produce sufficient evidence to demonstrate that the 
moving party is entitled to judgment as a matter of law if 
the evidence presented for summary judgment remains 
uncontroverted. After the moving party has shown facts 
entitling it to a judgment as a matter of law, the opposing 
party has the burden to present evidence showing an issue 
of material fact which prevents judgment as a matter of 
law for the moving party. 

The fact that Transamerica and Paramount entered into a 
security agreement and power of attorney whereby 
Transamerica agreed to extend credit to Paramount and that 
Rochford agreed absolutely to guarantee prompt payment of 
every indebtedness incurred pursuant to that security 
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agreement exists without contradiction. According to the 
affidavit of Kyle A. Larsen, Omaha branch manager for 
Transamerica, Paramount defaulted on scheduled liquidation 
payments to Transamerica in the amounts of $89,815.76 on 
May 25, 1990, and $78,745.25 on June 10, 1990. Rochford 
agreed that those payments were not made. As stated in its 
petition, Transamerica elected to terminate the agreement and 
declare the entire indebtedness due and payable. By affidavit, 
Larsen stated that the total amount of the indebtedness as of 
June 25, 1990, was $442,257.52. There is no evidence in the 
record to the contrary except Rochford’s denial that that figure 
was correct. However, in his deposition, Rochford agreed that 
the debt to Transamerica was approximately $440,000. 
Furthermore, in Larsen’s affidavit, it was stated that 
Transamerica assigned a portion of Paramount’s debt to AT&T; 
a copy of the assignment is attached to the affidavit. The 
assignment recites that the “debt and instruments assigned” 
shall only be assigned to the amount of $350,000, although 
there is an additional paragraph which states that “[u]pon 
request from Transamerica, AT&T shall assign back to 
Transamerica up to $124,908.00 in [Paramount’s] debt.” 
However, nowhere in the record is there any indication that any 
request for reassignment of any portion of the debt was 
requested. It is quite apparent that to arrive at the amount due 
according to the judgment of $217,751.66 plus interest entered 
by the trial court, that court would have had to assume that the 
total amount of the reassignment was made. This it could not 
do. 

With the exception just noted, the facts in the record support 
the conclusions arrived at above. Rochford offered no evidence 
to contradict such findings. Rochford did allege in his answer 
that the execution of the assignment “effectively” released the 
principal debt, thereby releasing Rochford, and that the 
collateral was disposed of without notice contrary to § 9-504, 
thereby barring Transamerica from obtaining a “deficiency” 
judgment. None of this is supported by anything in the record, 
and the conclusionary allegations which are made are not 
supported in law. 

We therefore find that there is no dispute but that as of June 
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25, 1990, there remained due on the underlying debt the sum of 
$442,257.52. Only $350,000 of that debt was assigned, leaving 
$92,257.52 of debt held by Transamerica for which Rochford 
was liable under his guaranty as of June 25, 1990. From that 
day forward to the date of judgment, July 29, 1991, 
Transamerica is entitled to interest at the rate provided by Neb. 
Rev. Stat. § 45-102 (Reissue 1988) of 6 percent per annum, 
there being no specific rate contracted for by the parties 
appearing in the record. This amounts to $6,133.28. 
Accordingly, as a matter of law, Transamerica is entitled to 
summary judgment against Rochford in the total sum of 
$98,390.80. The judgment of the district court is modified 
accordingly, and as modified, is affirmed. 
AFFIRMED AS MODIFIED. 
SHANAHAN, J., not participating. 
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1. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not 
judicial discretion, except in those instances under the Nebraska Evidence Rules 
when judicial discretion is a factor involved in admissibility of evidence. 

2. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, whether an error in admitting or excluding evidence reaches a 
constitutional dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. 

3. Rules of Evidence: Hearsay. An out-of-court statement will not be excluded by 
the hearsay rule if (1) the out-of-court declarant is unavailable and (2) the 
statement is so contrary to the declarant’s penal interests that a reasonable 
person in a similar position would not have made the statement unless he 
believed it to be true.- 

4. Constitutional Law: Rules of Evidence: Hearsay. The Confrontation Clause of 
the state and federal Constitutions requires that a third element must be satisfied 
if a hearsay statement implicates a defendant’s penal interests as well as the 
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declarant’s penal interests. This third element requires the court to examine the 
totality of the circumstances surrounding the making of the statement to 
determine whether they indicate that the statement is trustworthy. 

5. Rules of Evidence: Hearsay. Although the hearsay exception for statements 
against penal interests encompasses statements that may be inherently reliable, 
the exception also encompasses statements that are inherently unreliable. 
Particularly, statements made while the declarant is in police custody and in 
which the declarant implicates another party are highly suspect and 
presumptively unreliable. 

6. Rules of Evidence: Hearsay: Proof. Reliability of statements that fall within the 
hearsay exception for statements against penal interests may not be inferred, and 
the proponent of such evidence must carry the burden of demonstrating the 
trustworthiness and reliability of the statement. 

7. Rules of Evidence: Hearsay. To determine whether a statement against penal 
interests has particularized guarantees of trustworthiness, a court must examine 
the totality of the circumstances surrounding the making of the statement. 
Particularly relevant to the determination of trustworthiness is whether the 
declarant was in police custody when the statement was made, whether the 
declarant had a motive to mitigate his own criminal liability, and whether the 
declarant made the statement in response to leading questions. 

. When a court examines the totality of the circumstances, it 
must keep in mind that evidence tending to corroborate the content of a hearsay 
statement cannot support a finding that the statement bears particularized 
guarantees of trustworthiness. The hearsay evidence must possess indicia of 
reliability by virtue of its inherent trustworthiness, not by reference to other 
evidence. 


Appeal from the District Court for Douglas County: 
MICHAEL MCGILL, Judge. Reversed and remanded for a new 
trial. 


Martin J. Kushner, of Kushner Law Office, for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and MORAN, D.J., Retired. 


WHITE, J. 

Roy T. Hughes appeals from jury verdicts finding him guilty 
of first degree murder and use of a firearm to commit a felony. 
Appellant, Hughes, was sentenced to life imprisonment on the 
murder conviction and 5 to 10 years’ imprisonment on the 
firearm conviction. We reverse the judgment and remand the 
cause for anew trial. 
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Appellant alleges that the district court erred in (1) admitting 
into evidence an inculpatory out-of-court statement, (2) 
allowing the prosecution to improperly question a character 
witness, and (3) finding that sufficient evidence existed to 
support a guilty verdict. Our holding on appellant’s first 
assignment of error is dispositive of the appeal, and our 
discussion therefore will be limited to those facts which are 
relevant to the admission of the out-of-court statement. 

On August 30, 1991, Forrest Pointer was fatally shot. Prior 
to the shooting, at about 2:30 a.m. on August 30, Pointer had 
been in an altercation with appellant and three other 
individuals—Michael Floyd, Deandre Smith, and Nolan 
Berry—at the Tommie Rose Garden Apartments. Pointer 
waved a loaded shotgun at the four individuals, and Floyd later 
gave appellant a .22-caliber gun. Appellant testified that he 
fired the .22-caliber gun in the air and in the direction of Pointer 
to scare him away. An off-duty private security guard, who was 
present at the Tommie Rose Garden Apartments, made a 911 
call regarding this altercation. According to the guard’s 
testimony, while he was on the telephone with police, he heard 
gunshots and then watched Pointer leave the Tommie Rose 
Garden Apartments parking lot. Shortly after Pointer left the 
parking lot, the guard observed a white car and a red car appear 
to follow Pointer. The guard did not see who was in either of 
those two cars. 

According to appellant, after Pointer left, Floyd said he 
knew where Pointer lived, and the four men decided to go 
looking for Pointer. Appellant testified that they never found 
Pointer and that they returned to the Tommie Rose Garden 
Apartments. 

Smith’s testimony was similar to appellant’s. According to 
Smith, after Pointer left the Tommie Rose Garden Apartments, 
the four men got into a red car driven by Floyd and went to look 
for Pointer. Smith testified that he saw appellant with a 
.22-caliber pistol while they were in the car. Smith testified that 
they never found Pointer. 

In contrast, Floyd testified that they found Pointer. 
According to Floyd, when they found Pointer, he was standing 
by the trunk of his car on Spaulding Street. Floyd stated that he 
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slowed down the car and that appellant reached under the seat, 
pulled out a gun, and shot Pointer. Floyd stated that Pointer 
was about 2 to 5 feet from their car when he was shot. Floyd 
testified that he did not know a gun was under the seat and did 
not know what had happened to the gun since the shooting. 
Floyd testified that after appellant fired the gun, the cylinder 
and bullets fell to the ground. Floyd stated that after the shot 
was fired, they drove back to the Tommie Rose Garden 
Apartments. 

Pointer was found by his girl friend, Linda Bailey, in front of 
her house on Spaulding Street at about 5 a.m. on August 30. 
Pointer was brought by ambulance to St. Joseph Hospital, 
where he died later that afternoon. The pathologist who 
performed an autopsy on Pointer testified that Pointer died as 
the result of a gunshot wound to the head. The pathologist 
testified that because of the discoloration around the wound, 
the shot must have been fired while the gun was within inches 
of, if not actually in contact with, Pointer’s head. The 
pathologist testified that the wound was probably caused by a 
.38-caliber bullet; however, the pathologist did not conduct any 
specific tests to determine the actual size of the bullet removed 
from Pointer’s head. At the scene of the shooting, police 
recovered one spent .38-caliber round, five live .38-caliber 
rounds, and a six-shot cylinder for a .38-caliber revolver. 

Appellant’s first assignment of error concerns the 
admissibility of an out-of-court statement made by Berry. 
Specifically, appellant contends that the statement did not fall 
within the hearsay exception for statements against penal 
interests and that its use violated his confrontation and due 
process rights under the U.S. and Nebraska Constitutions. 

Berry did not testify at trial because he asserted his Fifth 
Amendment right against self-incrimination. Over defense 
counsel’s timely objections, the trial court ruled that because of 
Berry’s assertion, he was exempt from testifying and, therefore, 
unavailable within the meaning of Neb. Rev. Stat. 
§ 27-804(1)(a) (Reissue 1989). The court permitted the 
prosecution to admit into evidence an out-of-court statement 
made by Berry on September 5, 1991. The court found that the 
statement fell within the hearsay exception regarding 
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statements against penal interests. The following constitutes a 
recitation of the facts surrounding the three statements. 

On September 4, 1991, at about 11:51 p.m., police brought 
Berry to the police station so they could interrogate him 
regarding the Pointer shooting. The officer who interrogated - 
Berry stated that he read Berry his Miranda rights and that 
Berry signed a waiver of rights form. The officer testified that 
he talked with Berry for about 2 hours before he began tape 
recording Berry’s statement. The officer further testified that 
during this 2-hour period, he told Berry that he, Berry, must 
have been the shooter. The officer stated that he said this to 
Berry because the officer wanted to scare Berry into making a 
statement. When the tape recorder was finally turned on, Berry 
made a statement in response to the officer’s specific questions. 
The interrogation ended at 2:13 a.m. on September 5. 

According to Berry’s tape-recorded statement, the four men 
went to find Pointer after the first altercation. Berry stated that 
they found Pointer and that appellant shot Pointer from the 
front seat of a red car driven by Floyd. Berry stated that 
appellant fired several shots at Pointer and that Pointer was a 
few feet from the car when he was shot. Berry stated that he did 
not know where the gun came from or what had happened to it 
since the shooting. 

On March 13, 1992, Berry returned to the police station and 
made a second statement. In this second statement, Berry told 
police that he had lied in his first statement because the police 
officers had told him that he, Berry, would be charged with the 
murder if he did not name somebody else for the crime. In this 
second statement, Berry also said that he witnessed part of the 
first altercation with Pointer, but that he did not go with Floyd, 
Smith, and appellant to find Pointer. Berry stated that he did 
not witness the shooting and did not know whether appellant 
had shot Pointer. 

On August 13, Berry made a third statement. This third 
statement was made at the offices of appellant’s attorney. Berry 
gave this sworn statement in the presence of his mother, 
appellant’s attorney, a court reporter, two private detectives, 
and a paralegal. In his third statement, Berry reiterated what he 
had told police in his second statement. According to Berry, he 
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had lied during his first statement because he feared that the 
police would charge him with the murder. Berry claimed that he 
was not with Floyd, Smith, and appellant when they allegedly 
went after Pointer and that he did not see anybody shoot 
Pointer. The second and third statements were entered into 
evidence solely for the purpose of counteracting the court’s 
decision to overrule appellant’s objection to the admission of 
the first statement. 

“ <TI]jn all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence 
.... ” State v. Thompson, ante p. 375, 394, 507 N.W.2d 253, 
267 (1993). Accord, State v. Toney, 243 Neb. 237, 498 N.W.2d 
544 (1993). See, also, State v. Jacob, 242 Neb. 176, 494 N.W.2d 
109 (1993) (stating that the admissibility of hearsay evidence 
pursuant to an exception to the hearsay rule was no longer a 
matter within the discretion of the trial court); State v. 
Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991). “ ‘Ina jury 
trial of a criminal case, whether an error in admitting or 
excluding evidence reaches a constitutional dimension or not, 
an erroneous evidential ruling results in prejudice to a 
defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt.’ ” Toney, 243 Neb. at 
244, 498 N.W.2d at 550 (quoting State v. Cox, 231 Neb. 495, 
437 N.W.2d 134 (1989)). 

The State contends that Berry’s statement falls within the 
hearsay exception for statements made against the declarant’s 
penal interests. Section 27-804 provides that an out-of-court 
statement will not be excluded by the hearsay rule if (1) the 
out-of-court declarant is unavailable and (2) the statement is so 
contrary to the declarant’s penal interests that a reasonable 
person in a similar position would not have made the statement 
unless he believed it to be true. § 27-804(1) and (2)(c); Proposed 
Neb. Evid. R. 804 (Tentative Draft 1973) (stating that the 
Nebraska rule is identical to Fed. R. Evid. 804 regarding 
statements against penal interests). For purposes of our 
analysis, we assume, first, that the declarant was unavailable to 
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testify because he invoked his Fifth Amendment right against 
self-incrimination, and second, that the statement was against 
his penal interests because it tended to subject him to criminal 
liability. 

A third element must be satisfied if the statement implicates a 
defendant’s penal interests as well as the declarant’s penal 
interests. This third element requires the court to examine the 
totality of the circumstances surrounding the making of the 
statement to determine whether they indicate that the statement 
is trustworthy. This third element is designed to satisfy the 
defendant’s confrontation rights. See, U.S. v. Boyce, 849 F.2d 
833 (3d Cir. 1988); United States v. Rasmussen, 790 F.2d 55 (8th 
Cir. 1986). 

The Confrontation Clause of the Sixth Amendment and art. 
I, § 11, of the Nebraska Constitution secure a defendant’s right 
to confront and cross-examine witnesses brought against him. 
See Dutton v. Evans, 400 U.S. 74, 91S. Ct. 210, 27 L. Ed. 2d 
213 (1970) (applying the 6th Amendment to the states through 
the 14th Amendment). The purpose of cross-examination is to 
ensure that the trier of fact has a sufficient basis to assess the 
truthfulness of the evidence. Lee v. Illinois, 476 U.S. 530, 106S. 
Ct. 2056, 90 L. Ed. 2d 514 (1986); Ohio v. Roberts, 448 U.S. 56, 
100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980); State v. Warford, 223 
Neb. 368, 389 N.W.2d 575 (1986); State v. Roy, 214 Neb. 204, 
333 N.W.2d 398 (1983). The Confrontation Clause should be 
abrogated only when the evidence is sufficiently reliable and 
trustworthy that it obviates the need to explore the state of mind 
of the declarant. White v. Illinois, U.S. , 1128S. Ct. 
736, 116 L. Ed. 2d 848 (1992); Roberts, supra; Roy, supra. 

The U.S. Supreme Court recognized the difficulty in 
merging the Confrontation Clause and the hearsay rules: 

[Wjhen a hearsay declarant is not present for 
cross-examination at trial, the Confrontation Clause 
normally requires a showing that he is unavailable. Even 
then, his statement is admissible only if it bears adequate 
“indicia of reliability.” Reliability can be inferred without 
more in a case where the evidence falls within a firmly 
rooted hearsay exception. In other cases, the evidence 
must be excluded, at least absent a showing of 
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particularized guarantees of trustworthiness. 

Roberts, 448 U.S. at 66. The analysis therefore requires a 
determination of whether the statement falls within a firmly 
rooted hearsay exception, and if it does not, then a 
determination of whether the statement has particularized 
guarantees of trustworthiness. Firmly rooted exceptions are 
presumptively reliable and trustworthy; therefore, inferring 
reliability of hearsay statements which fall within such an 
exception will not violate a defendant’s confrontation rights. 
Roberts, supra; U.S. v. Flores, 985 F.2d 770 (Sth Cir. 1993). 
However, the hearsay exception for statements made against 
the declarant’s penal interests “defines too large a class for 
meaningful Confrontation Clause analysis.” Lee, 476 U.S. at 
544 n.5. See, also, Flores, supra. 

Although the hearsay exception for statements against penal 
interests encompasses statements that may be inherently 
reliable, the exception also encompasses statements that are 
inherently unreliable. Particularly, statements made while the 
declarant is in police custody and in which the declarant 
implicates another party are highly suspect and presumptively 
unreliable. Lee, 476 U.S. at 541 (stating that “when one person 
accuses another of a crime under circumstances in which the 
declarant stands to gain by inculpating another, the accusation 
is presumptively suspect and must be subjected to the scru- 
tiny of cross-examination”). Generally, the circumstances 
surrounding the making of these statements necessitate an 
exploration of the declarant’s state of mind. It cannot be said, 
without a specific showing of trustworthiness, that such a 
statement should be admitted without an opportunity for 
cross-examination. See, Lee, supra; Olson v. Green, 668 F.2d 
421 (8th Cir. 1982), cert. denied 456 U.S. 1009, 102 S. Ct. 2303, 
_ 73 L. Ed. 2d 1305. 

Unlike other exceptions to the hearsay rule, statements made 
in response to police interrogation generally do not have 
inherent guarantees of reliability and trustworthiness. For 
example, the spontaneity of an excited utterance reduces the 
risk of inaccuracies because the statement is not the result of a 
declarant’s conscious effort to make a statement. See /daho v. 
Wright, 497 U.S. 805, 110S. Ct. 3139, 111 L. Ed. 2d 638 (1990). 
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On the other hand, a statement made by a person subject to 
criminal liability, in which the declarant incriminates a third 
party, may be the result of the declarant’s motivation and 
opportunity to curry favor with the authorities. Lee, supra; 
Olson, supra; United States y. Riley, 657 F.2d 1377 (8th Cir. 
1981); United States v. Love, 592 F.2d 1022 (8th Cir. 1979); 
Proposed Neb. Evid. R. 804 notes (Tentative Draft 1973); Fed. 
R. Evid. 804, Notes of Advisory Committee on 1972 Proposed 
Rules. Thus, we hold that reliability of statements that fall 
within the hearsay exception for statements against penal 
interests may not be inferred, and the proponent of such 
evidence must carry the burden of demonstrating the 
trustworthiness and reliability of the statement. See, Flores, 
supra; United States v. Rasmussen, 790 F.2d 55 (8th Cir. 1986) 
(adding a third element to the analysis for statements against _ 
penal interests, which element requires a finding of 
trustworthiness for statements wherein the declarant implicates 
the accused, is intended to satisfy the accused’s confrontation 
rights); Olson, supra; State v. Palser, 238 Neb. 193, 469 N.W.2d 
753 (1991) (declining to infer reliability even though the 
statement fell within the exception for statements against penal 
interests). 

To determine whether a statement against penal interests has 
particularized guarantees of trustworthiness, a court must 
examine the totality of the circumstances surrounding the 
making of the statement. Wright, supra; U.S. v. Boyce, 849 
F.2d 833 (3d Cir. 1988); Rasmussen, supra; Palser, supra. 
Particularly relevant to the determination of trustworthiness is 
whether the declarant was in police custody when the statement 
was made, whether the declarant had a motive to mitigate his 
own criminal liability, and whether the declarant made the 
statement in response to leading questions. See, Lee v. Illinois, 
476 U.S. 530, 106 S. Ct. 2056, 90 L. Ed. 2d 514 (1986); Boyce, 
supra; Palser, supra. These factors are similar to the factors this 
court has found relevant when considering whether a hearsay 
statement is sufficiently trustworthy to satisfy the residual 
exception to the hearsay rule. See State v. Toney, 243 Neb. 237, 
245-46, 498 N. W.2d 544, 551 (1993) (stating that for purposes of 
the residual exception, a court should examine “whether the 
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statement is oral or written; whether a declarant had a motive to 
speak truthfully or untruthfully, which may involve an 
examination of the declarant’s partiality and the relationship 
between the declarant and the witness; whether the statement 
was made under oath; whether the statement was spontaneous 
or in response to a leading question or questions; whether a 
declarant was subject to cross-examination when the statement 
was made; and whether a declarant has subsequently 
reaffirmed or recanted the statement”). 

When a court examines the totality of the circumstances, it 
must keep in mind that evidence tending to corroborate the 
content of a hearsay statement cannot “support a finding 
that the statement bears ‘particularized guarantees of 
trustworthiness.’ ” Wright, 497 U.S. at 822. Accord U.S. v. 
Flores, 985 F.2d 770 (Sth Cir. 1993). The hearsay evidence 
“must possess indicia of reliability by virtue of its inherent 
trustworthiness, not by reference to other evidence... .” 
Wright, 497 U.S. at 822. If the circumstances indicate a 
likelihood that the declarant had a motive to lie, there is a 
greater need to cross-examine the declarant, and corroborating 
evidence is not a substitute for that need to explore the 
declarant’s motivation. Wright, supra (limiting and explaining 
the Court’s decision in Lee, supra, regarding the factual 
similarity between the hearsay statement and the defendant’s 
statement to determine whether the admission of the hearsay 
violated defendant’s confrontation rights); Flores, supra. 

This court has addressed in Palser, supra, the issue of 
whether an out-of-court statement contained sufficient indicia 
of trustworthiness to satisfy the Confrontation Clause. In 
Palser, the defendant was charged with distributing a 
controlled substance which he allegedly sold to the out-of-court 
declarant. The trial court permitted the State to admit into 
evidence a statement that the declarant had made to the police 
in which he said that he obtained the drugs from the defendant. 
This court declined to infer the reliability of the out-of-court 
statement and maintained that the statement must possess 
“ ‘particularized guarantees of reliability’ ” to satisfy the 
defendant’s confrontation rights. Palser, 238 Neb. at 201, 469 
N.W.2d at 758. 
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In determining that the statement in Palser possessed 
particularized guarantees of trustworthiness, this court 
examined the totality of the circumstances surrounding the 
making of the statement. Specifically, the court found that the 
declarant voluntarily went to the police, that the declarant was 
never in police custody or under arrest, that the police informed 
the declarant of the evidence they had against him concerning 
his role in the alleged drug sale, that the police informed the 
declarant of the criminal charges he could receive for that role, 
that the police told declarant he could serve as a cooperating 
witness or be charged for his role in the sale, that the declarant 
elected to be a cooperating witness and signed a cooperating 
witness agreement, and that the declarant wrote out his 
statement wherein he admitted his role in the sale. In finding 
that the statement was particularly trustworthy, the court 
reasoned that the declarant’s motive to mitigate his criminal 
liability was absent. 

In U.S. v. Boyce, 849 F.2d 833 (3d Cir. 1988), the district 
court admitted the out-of-court statement as a hearsay 
exception for statements against the declarant’s penal interests. 
The declarant made the statement while he was in police 
custody and without the benefit of counsel. The police had 
advised the declarant of his Miranda rights before he wrote his 
statement. In the statement, the declarant wrote that he and two 
other individuals broke into a jewelry store and stole a large 
quantity of jewelry. The statement then described how the three 
left the store and that they fenced the goods. On appeal, the 
court of appeals held that the admission of the statement 
against the appellant was prejudicial error. The court of appeals 
stated that it could not find any evidence in the record that 
would negate the declarant’s motivation to lie. Moreover, the 
court noted, after the declarant made the statement, he entered 
into a favorable plea bargain with prosecutors. 

In the present case, the declarant’s motive to fabricate has 
not been eliminated. When Berry made his first statement, he 
was in police custody. The police had picked up Berry and 
brought him to the police station to be interrogated regarding 
the Pointer shooting. Prior to questioning, the police read 
Berry his Miranda rights and Berry signed a waiver form. The 
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officer who interrogated Berry testified that he told Berry that 
Berry must be the shooter. The officer testified that he did this 
to scare Berry into talking. According to the officer, this 
conversation with Berry was not tape-recorded. The officer 
testified that he did not turn on the recorder until he had spent 
about 2 hours with Berry. The tape-recorded statement which 
was played for the jury involved Berry’s response to direct 
police questioning. 

A statement made to police by an alleged accomplice which 
incriminates another person is presumptively unreliable. The 
similarities between the statement and other evidence regarding 
the offense are irrelevant to whether the statement possesses 
particularized guarantees of trustworthiness. Unlike in Palser, 
the declarant here was in police custody when he made the 
statement, and the officer who interrogated Berry repeatedly 
told Berry that he “must be the shooter.” Berry was not given a 
choice of admitting his crimes and becoming a cooperating 
witness; rather, he was in a position to deny the officer’s 
accusations that he was the shooter. Berry had a motive to make 
a statement which identified another person as the shooter and 
thus relieve himself of that liability. This motive to fabricate can 
be explored only by a meaningful opportunity to cross-examine 
the witness at trial. Berry’s statement was oral and was 
substantially in the form of answers to direct questions posed 
by the interrogating police officer. Additionally, Berry has 
recanted his first statement at least twice since September 5, 
1991. 

There is not enough indication of reliability and 
trustworthiness to obviate the need for cross-examination of 
the declarant. See, Jdaho v. Wright, 497 U.S. 805, 110 S. Ct. 
3139, 111 L. Ed. 2d 638 (1990); Lee v. Illinois, 476 U.S. 530, 106 
S. Ct. 2056, 90 L. Ed. 2d 514 (1986); Ohio v. Roberts, 448 U.S. 
56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980). The State has not 
demonstrated sufficient evidence regarding the circumstances 
surrounding the making of the statement to overcome the 
presumption of unreliability. We therefore find that the trial 
court erred in admitting the statement into evidence. 

Anerroneous admission of evidence is considered prejudicial 
to a criminal defendant unless the State demonstrates that the 
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error was harmless beyond a reasonable doubt. State v. Toney, 
243 Neb. 237, 498 N.W.2d 544 (1993); State v. Cox, 231 Neb. 
495, 437 N.W.2d 134 (1989). An error is harmless when the 
improper admission did not materially influence the jury to 
reach a verdict adverse to the substantial rights of the 
defendant. Jd. After a review of the entire record, we cannot 
say that the State has proven beyond a reasonable doubt that 
the admission of Berry’s statement was harmless. Appellant 
attempted to mitigate the effect of the admission of the first 
statement by introducing into evidence the two other statements 
made by Berry. We cannot say that appellant’s use of the other 
statements diminished the harm caused by the erroneous 
admission of the first statement, and appellant’s use of those 
statements solely for the purpose of counteracting the 
court’s error does not constitute a waiver of appellant’s 
confrontational rights. Cf. State v. Bromwich, 213 Neb. 827, 
331 N.W.2d 537 (1983). 

Because we direct that the convictions be reversed and the 
cause remanded for a new trial, we do not address the other 
assignments of error raised by appellant. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


EUGENE AND CONNIE KUDLACEK, GUARDIANS AND CONSER VATORS 
OF CHRISTOPHER KUDLACEK, A PROTECTED PERSON, APPELLANTS 
AND CROSS-APPELLEES, V. FIAT S.P.A. AND FIAT MOTORS OF NORTH 
AMERICA, INC., APPELLEES AND CROSS-APPELLANTS. 

509 N.W.2d 603 


Filed January 7,1994. No. S-91-435. 


1. Directed Verdict: Negligence: Liability: Appeal and Error. In a court’s review of 
a directed verdict, the party against whom a motion for a direction of liability is 
made is entitled to have every controverted fact resolved in his or her favor and 
to have the benefit of every inference which can reasonably be drawn from the 
evidence. If there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided as a matter of 
law. A directed verdict is proper only where reasonable minds cannot differ and 
can only draw one conclusion from the evidence. Where reasonable minds may 
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draw different conclusions from the evidence, the question of negligence is for 
determination by the jury. 

Products Liability: Negligence. In products liability, there is a significant 
distinction between a manufacturer’s liability for the manufactured product on 
account of strict liability in tort, as opposed to liability based on negligence. 
Products Liability: Actions: Negligence. In a cause of action based on 
negligence, the question involves the manufacturer’s conduct, that is, whether 
the manufacturer’s conduct was reasonable in view of the foreseeable risk of 
injury, whereas in a cause of action based on strict liability in tort, the question 
involves the quality of the manufactured product, that is, whether the product 
was unreasonably dangerous. 

Products Liability: Proof. To recover against the defendant on a claim of strict 
liability in a products liability case, the plaintiff must prove by a preponderance 
of the evidence: (1) The defendant placed the product on the market for use and 
knew, or in the exercise of reasonable care should have known, that the product 
would be used without inspection for defects; (2) the product was in a defective 
condition when it was placed on the market and left the defendant’s possession; 
(3) the defect is the proximate or a proximately contributing cause of plaintiff’s 
injury sustained while the product was being used in the way and for the general 
purpose for which it was designed and intended; (4) the defect, if existent, 
rendered the product unreasonably dangerous and unsafe for its intended use; 
and (5) plaintiff’s damages were a direct and proximate result of the alleged 
defect. 

Products Liability: Words and Phrases. “Unreasonably dangerous” means that 
the product has a propensity for causing physical harm beyond that which would 
be contemplated by the ordinary user or consumer who purchases it, with the 
ordinary knowledge common to the foreseeable class of users as to its 
characteristics. 

Products Liability: Motor Vehicles. One who is injured as a result of a 
mechanical defect in a motor vehicle should be protected under the doctrine of 
strict liability, even though the defect was not the cause of the collision which 
precipitated the injury. Since collisions for whatever cause are foreseeable 
events, the scope of liability should be commensurate with the scope of the 
foreseeable risks. 

Products Liability: Motor Vehicles: Damages: ‘Proof. Under a theory of 
crashworthiness, the plaintiff must show that his injuries were enhanced as a 
result of the defective design of the vehicle, because the manufacturer is liable 
for only that poysion of me damages caused as a result of the defective design. 

. Ina crashworthiness claim, once the plaintiff 
slablishes that the manufacturer’s design was a substantial factor in producing 
the plaintiff’s additional injuries, then the burden is on the defendant to show 
apportionment of damages. 

Products Liability: Motor Vehicles: Damages. If the damages cannot be 
apportioned, then the defendant manufacturer may be held jointly and severally 
liable with the defendant responsible for the original collision. 

Products Liability: Proof. Nebraska no longer requires proof of an alternative 
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design for aclaimant to recover under a claim of defective design. 

Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not 
judicial discretion, except in those instances under the Nebraska Evidence Rules 
when judicial discretion is a factor involved in admissibility of evidence. 

Rules of Evidence: Appeal and Error. An appellate court reviews a trial court’s 
ruling on the admissibility of evidence for an abuse of discretion where the 
Nebraska Evidence Rules permit judicial discretion in assessing admissibility. 
Trial: Evidence. Evidence relating to an illustrative experiment is admissible if a 
competent person conducted the experiment, an apparatus of suitable kind and 
condition was utilized, and the experiment was conducted fairly and honestly; 
substantial similarity is sufficient. 

Trial: Evidence: Appeal and Error. The trial court has wide discretion in 
determining whether evidence relating to illustrative experiments should be 
received; a judgment will not be reversed on account of the admission or 
rejection of such testimony unless there has been a clear abuse of discretion. 
Trial: Evidence: Videotapes. Where a videotape is offered not to re-create 
conditions similar to the accident, but merely to illustrate certain principles, 
differences in surrounding conditions are less relevant and do not require the 
videotape’s exclusion; the dissimilarity of the test conditions to the accident 
conditions would go to the weight of the evidence and not to its admissibility. 
Jury Instructions: Evidence: New Trial. Submission of an issue on which the 
evidence is insufficient to sustain an affirmative finding is generally prejudicial 
and results in a new trial. 

Jury Instructions: Appeal and Error. All the jury instructions must be read 
together, and if, taken as a whole, they correctly state the law, are not 
misleading, and adequately cover the issues supported by the pleadings and the 
evidence, there is no prejudicial error necessitating a reversal. 

Trial: Evidence. Computer-generated models or simulations are admissible upon 
a showing that (1) the computer is functioning properly; (2) the input and 
underlying equations are sufficiently complete and accurate and are disclosed to 
the opposing party, so that that party may challenge them; and (3) the program is 
generally accepted by the appropriate community of scientists. 


Appeal from the District Court for Douglas County: 


LAWRENCE J. CORRIGAN, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


M.J. Bruckner, John V. Hendry, and Michael K. High, of 


Bruckner, O’Gara, Keating, Hendry, Davis & Nedved, P.C., for 
appellants. 


Gerald L. Friedrichsen, of Fitzgerald, Schorr, Barmettler & 


Brennan, and George J. Lavin, Jr., and Thomas J. Bradley, of 
Lavin, Coleman, Finarelli & Gray, for appellees. 
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HAsTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


LANPHIER, J. 

Eugene and Connie Kudlacek brought this product liability 
action against Fiat S.p.A. and Fiat Motors of North America, 
Inc. (hereinafter jointly Fiat), as guardians and conservators of 
their son, Christopher Kudlacek, for injuries sustained by 
Christopher Kudlacek in an accident in which he was an 
automobile passenger. Plaintiffs presented evidence to support 
their claims that (1) the Fiat X1/9 automobile was defectively 
designed because it did not provide adequate protection for the 
passengers during a rollover and side-impact collision with an 
object (crashworthiness claim), (2) the Fiat X1/9 was designed 
with poor handling stability, and (3) Fiat failed to warn of the 
handling defect. After the plaintiffs presented their evidence, 
the defendants moved for a directed verdict. The court granted 
the motion on the issue of crashworthiness on both negligence 
and strict liability theories on the basis that there was no 
evidence of the extent of the enhanced injuries attributable to 
the alleged defect in the occupant-protection characteristics of 
the vehicle and no evidence that plaintiffs’ alternative design 
would have resulted in different injuries. The remaining issues 
were submitted to the jury, and it found for the defendants. 

The plaintiffs appeal, and the defendants cross-appeal. 
Plaintiffs assert the trial court erred (1) in dismissing their 
crashworthiness claim; (2) in receiving the videotapes of tests 
conducted on other vehicles; and (3) in submitting to the jury, 
and improperly instructing it on, the “state-of-the-art” 
defense. On cross-appeal, defendants assert the trial court erred 
(1) in overruling the directed verdict on plaintiffs’ allegations of 
strict liability under Neb. Rev. Stat. § 25-21,181 (Reissue 1989), 
(2) in overruling a motion for directed verdict on grounds of 
insufficient evidence presented by the plaintiffs, and (3) in 
permitting plaintiffs’ accident reconstruction expert to testify 
concerning computer simulation of the path of the Fiat X1/9 
during the accident. We affirm in part, reverse in part, and 
remand for further proceedings. 
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FACTUAL BACKGROUND 

The record presents the following facts: On the evening of 
September 22, 1980, Christopher Kudlacek was a passenger ina 
Fiat X1/9 driven by Arlan Broome, Jr. Broome testified they 
were traveling north on 144th Street, by Dodge Street in 
Omaha, at a speed between 40 and 55 miles per hour. Broome 
testified that when he saw an animal crossing the road in front 
of the vehicle, he turned into the southbound lane to avoid 
hitting the animal, and lifted his foot off the accelerator. When 
Broome attempted to steer the vehicle back to the northbound 
lane, the vehicle began to fishtail. The vehicle remained out of 
control and ultimately slid sideways off the west side of 144th 
Street down the embankment of a ditch. Broome could not 
remember what happened after the vehicle left the road. 
Reconstruction experts testified that after reaching the bottom 
of the ditch, the vehicle tripped, rolled upside down, launched 
itself in the air, and struck a group of trees on Kudlacek’s side of 
the vehicle. Finally, the vehicle rebounded from the trees and 
came to rest right side up. As a result of the impact to 
Kudlacek’s side of the vehicle, the upper portion of the 
passenger door was crushed into the passenger compartment 
approximately 19 inches. 


INJURIES FROM ACCIDENT 

Kudlacek sustained several injuries, the most serious of 
which was a brain injury which left him permanently and 
totally disabled. Plaintiffs offered the testimony of several 
medical, as well as automotive, experts to support their claims. 
Plaintiffs introduced testimony of two doctors who treated 
Kudlacek on the night of the accident: Dr. Leslie Hellbusch, a 
neurosurgeon, and Dr. James R. Adwers, who performed 
abdominal surgery. On the night of the accident, Dr. Hellbusch 
diagnosed Kudlacek as suffering from several conditions, 
including a possible cerebral hypoxic injury, an injury to the 
brain caused by lack of oxygen or lack of blood to carry oxygen 
to the brain; cervical spine fractures of the middle portion of 
the back of his neck; pneumomediastinum, air in the chest; 
right pneumothorax, wherein air leaks outside the lung because 
of a punctured lung; a possible left-arm fracture and a right-leg 
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fracture; cuts and scrapes; and an intra-abdominal injury. A 
basilar skull fracture, which is a crack or fracture in the bone 
surrounding the brain; a possible cerebral contusion; and a 
fractured jaw were discovered the following day by Dr. 
Hellbusch. 

On the night of the accident, Dr. Adwers performed 
emergency abdominal surgery on Kudlacek to determine the 
source of Kudlacek’s bleeding and to control it. During this 
surgery, Dr. Adwers found approximately 1,500 cubic 
centimeters of blood in Kudlacek’s abdomen, which is 
approximately three times the amount of blood normally given 
when a person is donating blood. According to Dr. Adwers, 
several sources for the bleeding were identified, but the two 
major sources of the bleeding were a laceration in the dome of 
the liver and a torn spleen. Dr. Adwers removed the spleen, and 
the liver injury resolved itself by forming a major blood clot. 

Dr. FE. Cleveland Trimble testified that the approximately 
18-inch intrusion of the automobile’s passenger door into 
Kudlacek’s side of the vehicle was a substantial contributing 
cause of Kudlacek’s brain injury because it resulted in a 
deficient blood flow and a lack of oxygen to Kudlacek’s brain. 


AUTOMOTIVE EXPERT TESTIMONY 

The plaintiffs also called Harley Copp and William N. 
Weins, Ph.D., to testify as experts on automotive design and 
handling. Michael Dickinson was the plaintiffs’ reconstruction 
expert. Dickinson presented a computerized simulation of the 
Fiat X1/9’s path during the accident. Weins and Copp testified 
that they found the Fiat X1/9 was defective and unreasonably 
dangerous because it made a rapid transition from understeer - 
to oversteer when the driver lifted his foot off the throttle, 
during sharp cornering or emergency maneuvering, at or near 
the car’s limit of control, making the vehicle uncontrollable. 
Understeering and oversteering refer to the handling 
characteristics of the vehicle. Weins explained that a vehicle 
which does not turn as much as the driver wants is an 
understeering vehicle. He further testified that understeering is 
a feature common among American-built cars. In contrast, an 
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oversteering vehicle would turn more than a driver would like, 
and therefore the vehicle will turn more sharply if it is an 
oversteering vehicle. Weins testified that in a situation in which 
the driver has lost control in an understeering vehicle, the 
vehicle will go forward, whereas an oversteering vehicle which 
is out of the control of the driver will turn sideways or spin. 

At the close of the plaintiffs’ case, defendants moved for a 
directed verdict. The court sustained the motion on plaintiffs’ 
claim for crashworthiness on both negligence and strict liability 
theories, because plaintiffs’ evidence was insufficient to 
establish a causal connection between the alleged defective 
design and Kudlacek’s injuries and because no alternative 
design had been offered by the plaintiffs. 

During their defense, defendants presented the expert 
testimony of Edward Heitzman, an automotive engineer. 
Heitzman testified, in part, on several tests conducted on the 
Fiat X1/9 as well as on other vehicles. Videotapes were made of 
all the testing performed. Plaintiffs’ objections to the 
introduction of the videotapes showing the testing of the other 
vehicles were overruled. 

At the close of all the evidence, plaintiffs withdrew their 
negligence claims against defendants, and the remaining issues 
of handling instability and failure to warn were submitted to the 
jury, under a theory of strict liability. The instructions to the 
jury included a state-of-the-art instruction, to which the 
plaintiffs objected. Further facts will be discussed as they 
become necessary to an understanding of the issues at hand. 


CRASH WORTHINESS 

Plaintiffs allege the court erred in directing a verdict in 
defendants’ favor on the issue of crashworthiness under both 
negligence and strict liability theories. In a court’s review of a 
directed verdict, the party against whom a motion for a 
direction of liability is made is entitled to have every 
controverted fact resolved in his or her favor and to have the 
benefit of every inference which can reasonably be drawn from 
the evidence. If there is any evidence which will sustain a 
finding for the party against whom the motion is made, the case 
may not be decided as a matter of law. A directed verdict is 
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proper only where reasonable minds cannot differ and can only 
draw one conclusion from the evidence. Where reasonable 
minds may draw different conclusions from the evidence, the 
question of negligence is for determination by the jury. Stoco, 
Inc. v. Madison’s, Inc., 235 Neb. 305, 454 N.W.2d 692 (1990); 
Commerce Sav. Scottsbluff v. FH. Schafer Elev., 231 Neb. 
288, 436 N.W.2d 151 (1989); Raben v. Dittenber, 230 Neb. 822, 
434 N.W.2d 11 (1989). 
In products liability, there is a significant distinction between 
a manufacturer’s liability for the manufactured product on 
account of strict liability in tort, as opposed to liability based on 
negligence. In a cause of action based on negligence, the 
question involves the manufacturer’s conduct, that is, whether 
the manufacturer’s conduct was reasonable in view of the 
foreseeable risk of injury, whereas in a cause of action based on 
strict liability in tort, the question involves the quality of the 
manufactured product, that is, whether the product was 
unreasonably dangerous. Rahmig v. Mosley Machinery Co., 
226 Neb. 423, 412 N. W.2d 56 (1987). 
To recover against the defendant on a claim of strict liability, 
the plaintiff must prove by a preponderance of the evidence: 
(1) The defendant placed the product on the market for 
use and knew, or in the exercise of reasonable care should 
have known, that the product would be used without 
inspection for defects; (2) the product was in a defective 
condition when it was placed on the market and left the 
defendant’s possession; (3) the defect is the proximate or a 
proximately contributing cause of plaintiff’s injury 
sustained while the product was being used in the way and 
for the general purpose for which it was designed and 
intended; (4) the defect, if existent, rendered the product 
unreasonably dangerous and unsafe for its intended use; 
and (5) plaintiff’s damages were a direct and proximate 
result of the alleged defect. 
(Syllabus of the court.) Rahmig v. Mosley Machinery Co., 
supra. 
“Unreasonably dangerous” means that the product has a 
propensity for causing physical harm beyond that which would 
be contemplated by the ordinary user or consumer who 
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purchases it, with the ordinary knowledge common to the 
foreseeable class of users as to its characteristics. Rahmig v. 
Mosley Machinery Co., supra; Hancock v. Paccar, Inc., 204 
Neb. 468, 283 N. W.2d 25 (1979). 

Crashworthiness cases involve allegations that a defective 
design in the vehicle made the vehicle unsafe to occupy during a 
foreseeable collision, and because of this defect the plain- 
tiff’s injuries were enhanced. See, Higginbotham v. Ford 
Motor Co., 540 F.2d 762 (Sth Cir. 1976); Glyn-Jones vy. 
Bridgestone/Firestone, Inc., 857 S.W.2d 640 (Tex. App. 1993); 
Reed y. Chrysler Corp., 494 N.W.2d 224 (Iowa 1992); Jackson 
v. Warrum, 535 N.E.2d 1207 (Ind. App. 1989); Sumnicht v. 
Toyota Motor Sales, 121 Wis. 2d 338, 360 N.W.2d 2 (1984). In 
Friedrich v. Anderson, 191 Neb. 724, 217 N.W.2d 831 (1974), 
we extended liability for defective design claims to encompass 
those based on the vehicle’s crashworthiness. Relying on 
Friedrich, we later stated in Hancock v. Paccar, Inc. , 204 Neb. 
at 474-76, 283 N. W.2d at 32-33: 

“One who is injured as a result of a mechanical defect ina 
motor vehicle should be protected under the doctrine of 
strict liability even though the defect was not the cause of 
the collision which precipitated the injury. . . . Since 
collisions for whatever cause are foreseeable events, the 
scope of liability should be commensurate with the scope 
of the foreseeable risks.” 


. .. No good reason exists for not applying the doctrine 
of strict liability to a case where the defective design results 
in an enhanced injury to the plaintiff even though the 
product [design] did not cause the initial collision. 

Under a theory of crashworthiness, the manufacturer is 
liable for only that portion of the damages caused as a result of 
the defective design. Therefore, the plaintiff must show that his 
injuries were enhanced as a result of the defective design of the 
vehicle. Harvey by Harvey v. General Motors Corp., 873 F.2d 
1343 (10th Cir. 1989); Huddell v. Levin, 537 E2d 726 (3d Cir. 
1976); Larsen v. General Motors Corp., 391 F.2d 495 (8th Cir. 
1968). This case presents the question of what burden of proof 
is placed on a plaintiff to prove that the manufacturer’s 
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defective design proximately caused his enhanced injuries. 

Two approaches have been taken in determining the 
plaintiff’s burden of proof in establishing that a manufacturer’s 
defective design enhanced the plaintiff’s injuries. In some 
jurisdictions, the plaintiff is required to show the specific 
injuries attributable to the defective design of the vehicle and 
present an alternative design which would have prevented those 
injuries. Harvey by Harvey v. General Motors Corp., supra; 
Curtis v. General Motors Corp., 649 F.2d 808 (10th Cir. 1981) 
(applying Colorado law); Stonehocker v. General Motors 
Corp., 587 F.2d 151 (4th Cir. 1978) (applying South Carolina 
law); Huddell v. Levin, supra; Higginbotham v. Ford Motor 
Co., supra; Dorsett v. American Isuzu Motors, Inc., 805 F. 
Supp. 1212 (E.D. Pa. 1992); Wernimont v. International 
Harvester Corp., 309 N.W.2d 137 (lowa App. 1981). Under 
these theories, the plaintiff must show that the defective design 
was the sole cause of the plaintiff’s enhanced injuries. 

Another approach allows the plaintiff to recover where there 
is an “indivisible” injury, if he presents evidence that shows that 
the alleged defect was a “substantial factor” in causing the 
enhanced injuries. See, Mitchell v. Volkswagenwerk, AG, 669 
F2d 1199 (8th Cir. 1982) (applying Minnesota law); Fox v. Ford 
Motor Co., 575 F.2d 774 (10th Cir. 1978) (applying Wyoming 
law); Richardson v. Volkswagenwerk, A.G., 552 F. Supp. 73 
(W.D. Mo. 1982); Polston v. Boomershine Pontiac-GMC, 262 
Ga. 616, 423 S.E.2d 659 (1992); Czarnecki v. Volkswagen of 
America, 172 Ariz. 408, 837 P.2d 1143 (Ariz. App. 1991); 
Jackson v. Warrum, supra; Fouche v. Chrysler Motors Corp., 
103 Idaho 249, 646 P.2d 1020 (Idaho App. 1982), aff’d 107 
Idaho 701, 692 P.2d 345 (1984). The plaintiff is not required to 
show the specific injuries he would have received in the absence 
of the alleged defect or which injuries would have occurred had 
an alternative design been used. Jd. In these jurisdictions, the 
plaintiff need not show that the defective design was the sole 
cause of the plaintiff’s additional injuries. Instead, the 
defendant is liable if the defective design was a substantial 
factor in producing the plaintiff’s additional injuries. Once 
proximate cause is established, then the burden is on the 
defendant to show apportionment of damages. Jd. However, if 
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the damages cannot be apportioned, then the defendant 
manufacturer may be held jointly and severally liable with the 
defendant responsible for the original collision. Smith v. 
Fiat-Roosevelt Motors, Inc., 556 F.2d 728 (5th Cir. 1977) 
(applying Florida law); Higginbotham v. Ford Motor Co., 
supra; Richardson v. Volkswagenwerk, A.G., supra. 
Defendants claim that plaintiffs failed to show an alternative 
design which would have resulted in less severe injuries. 
Nebraska no longer requires proof of an alternative design for a 
claimant to recover under a claim of defective design. See 
Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 
56 (1987). In Rahmig, this court overruled Nerud v. Haybuster 
Mfg., 215 Neb. 604, 340 N.W.2d 369 (1983), to the extent that it 
required a plaintiff to show an alternative design which would 
have made the product safer in order to recover in a defective 
design claim under strict liability and negligence theories. 
Although Rahmig involved a guillotine metal scrap shear, the 
same general principles apply to a claim of defective design 
where the design of a vehicle is at issue. For example, the court 
in Nerud relied on a reading of Hancock v. Paccar, Inc., 204 
Neb. 468, 283 N.W.2d 25 (1979), to determine that a showing of 
an alternative design was necessary to establish a claim of 
product liability. The court suggested that Hancock, a case 
involving an allegedly defectively designed vehicle, hinted that a 
plaintiff was required to show an alternative design. 
Furthermore, in Hancock v. Paccar, 204 Neb. at 476, 283 
N.W.2d at 33, this court stated that the rule regarding strict 
liability, as stated in Restatement (Second) of Torts § 402 A, 
comment d. (1965), 
“extends to any product sold in the condition, or 
substantially the same condition, in which it is expected to 
reach the ultimate user or consumer. Thus the rule stated 
applies to an automobile, a tire, an airplane, a grinding 
wheel, a water heater, a gas stove, a power tool, a riveting 
machine, a chair, and an insecticide. . . .” 
Because of the foregoing discussion, we see no reason why a 
separate standard of proof should apply to vehicles on claims of 
defective design. 
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PROXIMATE CAUSE IN NEBRASKA 

As to proximate causation, we find that the substantial 
factor standard harmonizes with Nebraska law. In Nebraska, a 
defendant’s negligence is not actionable unless it is the 
proximate cause of the plaintiff’s injuries or is a cause which 
proximately contributed to them. Miles v. Box Butte County, 
241 Neb. 588, 489 N.W.2d 829 (1992). The substantial factor 
test has been used in Nebraska to determine proximate cause. 
See, Travelers Indemnity Co. v. Center Bank, 202 Neb. 294, 
275 N.W.2d 73 (1979); Pendleton Woolen Mills v. Vending 
Associates, Inc., 195 Neb. 46, 237 N.W.2d 99 (1975); 
Landmesser v. Ahlberg, 184 Neb. 182, 166 N.W.2d 124 (1969). 
In addition, where two causes produce a single indivisible 
injury, joint and several liability attaches. Lindgren v. City of 
Gering, 206 Neb. 360, 292 N.W.2d 921 (1980); English v. Bruin 
Engineering, Inc., 201 Neb. 791, 272 N.W.2d 753 (1978); 
Zavoral v. Pacific Intermountain Express, 181 Neb. 40, 146 
N.W.2d 796 (1966). If the effects of a defendant’s negligence 
actively and continuously operate to bring about harm to 
another, the fact that the active negligence of a third person is 
also a substantial factor in bringing about the harm does not 
protect the defendant from liability; furthermore, if the 
separate and independent acts of negligence by different 
persons combine to produce a single injury, each participant is 
liable for the damage, although one of them alone could not 
have caused the result. Miles v. Box Butte County, supra. 


KUDLACEKS’ BURDEN OF PROOF 

The trial court granted a directed verdict after finding that 

plaintiffs’ evidence was insufficient as a matter of law to 

establish a causal connection. Specifically, the trial court stated: 

[T]here is no evidence to show the actual extent of the 

enhanced injuries attributable to the alleged defect in the 

design of the occupant protection — _ protective 
characteristics. 

Furthermore, that there is no evidence that had the 
plaintiffs’ alternative design of occupant protective 
characteristics been on the vehicle, the injury outcome 
would have been any different. 
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Using the substantial factor test, we find there was sufficient 
evidence to submit the issue of crashworthiness to the jury. As 
stated, in a court’s review of a directed verdict, all controverted 
facts must be construed in favor of the party against whom the 
verdict was entered. Raben vy. Dittenber, 230 Neb. 822, 434 
N.W.2d 11 (1989). Dr. Trimble testified as to the causal 
relationship between the 18!/2-inch intrusion of the vehicle’s 
passenger door and the injuries sustained by Kudlacek. 
According to Dr. Trimble’s testimony, the implosion caused a 
blunt injury which affected multiple systems in Kudlacek’s 
body. The injuries, such as those of the liver and spleen, caused 
a diminished blood flow to the brain and were a substantial 
contributing cause of Kudlacek’s brain injury. Dr. Adwers lent 
support to Dr. Trimble’s testimony. He testified that the cause of 
the ruptured spleen and the laceration on the dome on the right 
side of the liver was a direct trauma to the spleen or liver from 
the ribs. He explained that a rib is flexible enough to bend far 
back enough to tear the liver and spleen in the same manner in 
which Kudlacek’s was torn. Dr. Adwers further explained that 
because there was no external puncture, he concluded that 
either a rib fracture or rib compression caused the injuries to the 
liver and spleen. 

Plaintiffs also offered the testimony of Copp, who testified 
as to the crashworthiness claim set forth by the plaintiffs. 
According to Copp’s testimony, the Fiat X1/9 was 
unreasonably dangerous because the fiberglass roof, which 
served only as a wind or rain cover, resulted in excessive 
deformations in the passenger door. 

Copp also testified regarding an alternative design. 
However, as this court has abandoned this element as part of 
the plaintiff’s burden of proving defective design, we do not 
discuss it. 


ADMISSION OF VIDEOTAPES 
A substantial number of tests were conducted in preparation 
for the trial of this action. Out of many hours of testing 
videotape, short selections were made by Heitzman, the 
defendants’ automotive expert, to highlight the results of the 
various tests. The plaintiffs contend that the defendants failed 
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to establish proper foundation for the introduction of three 
videotapes which showed the handling and steering tests 
performed by Heitzman on a Fiat X1/9 and several other 
vehicles. 

In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence. 
Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 N.W.2d 828 
(1993). This court reviews a trial court’s ruling on the 
admissibility of evidence for an abuse of discretion where the 
Nebraska Evidence Rules permit judicial discretion in assessing 
admissibility. Behm v. Northwestern Bell Tel. Co., 241 Neb. 
838, 491 N.W.2d 334 (1992). Evidence relating to an illustrative 
experiment is admissible if a competent person conducted the 
experiment, an apparatus of suitable kind and condition was 
utilized, and the experiment was conducted fairly and honestly. 
Kluender v. Mattea, 214 Neb. 327, 334 N.W.2d 416 (1983); 
Shover v. General Motors Corp., 198 Neb. 470, 253 N.W.2d 
299 (1977). The trial court has wide discretion in determining 
whether evidence relating to illustrative experiments should be 
received. A judgment will not be reversed on account of the 
admission or rejection of such testimony unless there has been a 
clear abuse of discretion. Id. 

When defendants questioned Heitzman about the results of 
the tests of the other vehicles, plaintiffs objected for lack of 
foundation with respect to comparative testing. See id. 

Plaintiffs cite Kluender and Shover in support of their 
position. This reliance is misplaced. Kluender and Shover 
involved foundational questions where the videotape attempted 
to re-create the accident conditions. Other jurisdictions have 
found that where the videotape is offered not to re-create 
conditions similar to the accident, but merely to illustrate 
certain principles, differences in surrounding conditions are 
less relevant and do not require the videotape’s exclusion. See, 
Gilbert v. Cosco Inc., 989 F.2d 399 (10th Cir. 1993); Four 
Corners Helicopters, Inc. v. Turbomeca, S.A., 979 F.2d 1434 
(10th Cir. 1992); Dorsett v. American Isuzu Motors, Inc. , 805 FE. 
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Supp. 1212 (E.D. Pa. 1992) (admissible even if no similarity 
because difference in conditions so obvious, there is no danger 
of confusing the jury); Loevsky v. Carter, 70 Haw. 419, 773 
P.2d 1120 (1989) (videotapes inadmissible as a veiled attempt at 
re-creation); Zolber v. Winters, 109 Idaho 824, 712 P.2d 525 
(1985); Gorelick v Dep’t of Highways, 127 Mich. App. 324, 339 
N.W.2d 635 (1983); Green v General Motors Corp, 104 Mich. 
App. 447, 304 N.W.2d 600 (1981) (videotape served as a visual 
aid); Hueper v. Goodrich, 263 N.W.2d 408 (Minn. 1978) 
(videotape admissible where purpose was not to portray area or 
conditions of accident). Other courts have allowed the 
videotape as an illustration where the judge has told the jury 
that the videotape is only a visual illustration and not proof. 
See, Harvey by Harvey v. General Motors Corp. , 873 F.2d 1343 
(10th Cir. 1989); Palmer by Diacon v. Farmers Ins. Exchange, 
233 Mont. 515, 761 P.2d 401 (1988). When allowing videotapes 
to be shown, courts have found the lack of similarity to go to 
the weight of the evidence rather than to its admissibility. See, 
Gilbert v. Cosco Inc., supra; Four Corners Helicopters, Inc. v. 
Turbomeca, S.A., supra; Kramer v. J.I. Case Mfg. Co., 62 
Wash. App. 544, 815 P.2d 798 (1991) (involving videotape of 
backhoe). 

It is clear that Heitzman’s videotapes were not meant to 
re-create the accident, but merely to rebut the plaintiffs’ 
contention that the Fiat X1/9 was unique in its tendency to spin 
when the throttle was taken off as it reached its limits of 
handling. 

Heitzman described his work as measuring, defining, and 
describing automobile handling. He addressed several 
questions regarding the handling characteristics of the Fiat 
X1/9. One question was whether the Fiat X1/9 handled 
differently from other cars in normal maneuvers at 45 to 65 
miles per hour. 

In order to answer this question, Heitzman developed several 
questions to be answered by the testing conducted at the 
Transportation Research Center (TRC): 

Q. This testing which you did at TRC, what was it 
designed — what questions was it designed to answer? 
A. Well, the first question was will all these cars spin in 
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liftoff — when you acc- — at the ragged edge of their 
capabilities of — of their limit. 

If you lift off, will they — will they spin out? 

Second question is if they’re not at the limit of their 
capabilities, will they spin out? 

Q. Uh-huh. 

A. The third question is how do — how do they 
compare in — in their — in their understeer behavior — 
the transient understeer behavior? 

Q. Uh-huh. 

A. And then just comparison. We were trying to 
compare the six cars, and as a —— to — to see if any of them 
differed much from any of the others or if they were all 
pretty much the same in performance. 

A series of tests was done on the Fiat X1/9 and other vehicles 
at the TRC on June 20, 21, 29, and 30, 1990. Heitzman testified 
that Weins, plaintiff’s automotive expert, was present during 
the testing on these dates. Heitzman testified that he was the 
driver in all of the tests and that in addition to the Fiat X1/9, he 
tested a 1984 Fiero with a four-cylinder engine, a 1987 Fiero GT 
with a six-cylinder engine, a 1987 IROC Z Camaro, a 1975 
Pontiac Trans Am, and a 1979 Datsun 280ZX. A Subaru wagon 
was also tested, but the results were incomplete due to a 
malfunction of the vehicle. The results for the Trans Am were 
also incomplete. The 1984 Fiero was tested because Weins had 
tested it previously. The 1987 Fiero was tested because it was the 
latest development by General Motors of the mid-engine 
concept. The 280ZX and the Trans Am were considered by 
Heitzman to be high-performance contemporaries of the Fiat 
X1/9 and were owned by the Broome family. The IROC Z was 
tested because it was a state-of-the-art V-8 front-engine, 
rear-drive sedan. In general, these vehicles were chosen because 
they were all high-performance, sporty vehicles designed to 
have a larger than usual performance limit as compared with 
six-passenger vehicles or sedans. 

The following tests were performed on the Fiat X1/9 as well 
as on the other vehicles: a constant radius test, a step response 
test, a lane change test, and a frequency response test. The 
constant radius test consists of driving around a circle and 
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constantly increasing speeds and measuring steering wheel 
angle changes to determine the understeer gradient or the 
amount of understeer. This test requires increasing the speed of 
the vehicle until it reaches its limit of control. Since the limits of 
each vehicle are different, the speed of each vehicle was 
different. The frequency response test measures the sensitivity 
of the car insofar as how much it turns when the steering wheel 
is turned, and the response time. This test was conducted on the 
Fiat X1/9 at the research runway of the aerospace mechanical 
science department at Princeton University at the end of 1988. 
The testing surface at Princeton, as well as the surface at the 
TRC, was asphalt. The testing surface for the TRC was also 
very flat and smooth. In a step response test, the vehicle is 
driven in a straight line at 50 miles per hour and the driver puts 
in increasing steer until the car’s limit of control is reached. The 
test was performed on all vehicles, with the throttle on and the 
throttle off, and with the same rate of turn of 200 to 500 degrees 
per second. The speed at which the vehicles were tested was the 
same, 50 miles per hour. 

To address the foundation question, defense counsel asked 
Heitzman if the same test protocol was used for each vehicle, if 
the instrumentation was the same, and if the same surface, 
same driver, and the same analysis method were used. He was 
also asked whether the data recordation methodology was the 
same. Each car was subjected to constant radius tests with drop 
throttle and no drop throttle. Each vehicle did the J-turn-type 
testing (step response test with and without throttle). Heitzman 
testified that the same speeds were used for most of the tests. 
However, in the constant radius test, he explained, the object is 
to reach the vehicle’s limit and see if it spins when it reaches its 
limit. Since the limit of control is different for each vehicle, it 
would be reached at different speeds. 

On voir dire, Heitzman conceded that some of the vehicles 
tested. were front-engine vehicles and some were mid-engine 
vehicles, and the size and pressure of the tires would also vary. 
Nevertheless, the purpose of the testing was to demonstrate the 
principle that the Fiat X1/9 reacted similarly to other 
high-performance vehicles when they reached their limits. The 
dissimilarity of the test conditions to the accident conditions 
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would go to the weight of the evidence and not to its 
admissibility. Gilbert v. Cosco Inc., 989 F.2d 399 (10th Cir. 
1993); Four Corners Helicopters, Inc. v. Turbomeca, S.A., 979 
F.2d 1434 (10th Cir. 1992); Champeau v. Fruehauf Corp., 814 
F.2d 1271 (8th Cir. 1987). 

In Gilbert, the defendant introduced tests to refute testimony 
by the plaintiffs’ expert that defendant’s design had caused a 
“springboard. effect” in the child-restraint seat manufactured 
by the defendants. The appellate court stated that when 
experiments do not simulate actual events at issue, the jury 
should be instructed that the evidence is admitted for the limited 
purpose or principles. No limiting instruction was given to the 
jury. However, the court upheld the admission of the tests 
because the trial court heard testimony regarding the purpose 
of the tests, it considered arguments by both sides and the 
relevancy of the data, and it allowed the plaintiffs’ attorney to 
question the expert to determine relevancy and prejudicial 
impact. The appellate court also found the credibility of the 
expert’s conclusions was attacked by the plaintiffs’ attorney’s 
pointing out inconsistencies and that the jury could consider 
this in weighing the evidence. 

No limiting instruction was provided for the jury in the case 
before us. However, the trial court also heard testimony 
regarding the purposes of the tests conducted on the other 
vehicles. Defendants advised the court that inferences had been 
created by plaintiffs’ expert that if a vehicle spins, it is defective, 
and that the Fiat X1/9 spins more quickly than American cars. 
The tests therefore were introduced to show that all cars will 
start to spin when they reach their limit of control. Plaintiffs’ 
counsel was also able to question Heitzman on the differences 
in vehicles before the jury. Through this questioning the jury 
could determine how much weight to give the tests. 

Under these circumstances, we cannot say that the trial court 
abused its discretion in admitting the videotapes depicting tests 
run on vehicles other than the Fiat X1/9. 


JURY INSTRUCTIONS 


STATE-OF-THE-ART DEFENSE 
The plaintiffs next allege that the trial court erred in 
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submitting the state-of-the-art defense to the jury and in failing 
to properly instruct the jury on this defense. . 

Submission of an issue on which the evidence is insufficient 
to sustain an affirmative finding is generally prejudicial and 
results in a new trial. Vredeveld v. Clark, ante p. 46, 504 
N.W.2d 292 (1993). 

Contrary to the allegations of the plaintiffs, the defendants 
did offer evidence that the Fiat X1/9 was in conformity with the 
technology reasonably available at the time. Heitzman testified 
that the Fiat X1/9 met the specifications concerning oversteer 
and understeer of the “research safety vehicle,” an idealized car 
with optimized safety for the 1980’s. Michael Pocobello, an 
automotive engineer and defendants’ expert, testified that the 
margin of safety that the Fiat X1/9 provides a driver in terms of 
handling capability was at the top of the technology for that 
period in which the Fiat X1/9 was manufactured. He also 
stated that the Fiat X1/9 was “on the top of the heap” as to 
technology available in the late seventies. Testimony by these 
experts provided a sufficient basis to submit the state-of-the-art 
defense to the jury. 


TENDERED INSTRUCTIONS 

Plaintiffs’ second contention concerning the jury 
instructions is that the trial court improperly instructed the jury 
on the state-of-the-art defense. This court has stated that all the 
jury instructions must be read together, and if, taken as a 
whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and the 
evidence, there is no prejudicial error necessitating a reversal. 
See Kozeny v. Miller, 243 Neb. 402, 499 N.W.2d 75 (1993). 

We find no merit in this assignment. Neb. Rev. Stat. 
§ 25-21,182 (Reissue 1989) states: 

In any product liability action based upon negligent or 
defective design, testing, or labeling, proof establishing 
that such design, testing, or labeling was in conformity 
with the generally recognized and prevailing state of the 
art in the industry at the time the specific product involved 
in the action was first sold to any person not engaged in the 
business of selling such product shall be a defense. State of 
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the art as used in this section shall be defined as the best 
technology reasonably available at the time. 

The challenged jury instruction incorporates almost 
verbatim the burden placed on the defendants to establish a 
state-of-the-art defense under § 25-21,182. It requires the 
defendants prove that the design of the Fiat X1/9 “conformed 
with the generally recognized and prevailing state of the art at 
the time that it was first sold by the defendants in 1980.” It also 
defines, as does § 25-21,182, “state of the art” as “the best 
technology reasonably available at the time.” 

Plaintiffs argue that the instruction failed to make the 
distinction between state of the art and the standard of the 
industry. Plaintiffs rely on Hancock v. Paccar, Inc., 204 Neb. 
468, 479-80, 283 N.W.2d 25, 35 (1979), wherein we stated: 

While the jury may consider, as evidence of the state of the 
art, the fact that no manufacturer is doing that which it is 
claimed could be done, such evidence will not establish 
conclusively the state of the art. Obviously, the inaction of 
all the manufacturers in an area should not be the 
standard by which the state of the art should be 
determined. Whether the design represents the state of the 
art is still a question of fact to be determined by the jury. 

Hancock did not involve a challenge to the jury instruction, 
but the propriety of submitting the issue to the jury. The 
challenged instruction in this instance clearly states that state of 
the art refers not to the technology the manufacturers are 
employing, but to “the best technology reasonably available at 
the time.” Plaintiffs’ assertion to the contrary is mistaken. 


CROSS-APPEAL 
On cross-appeal, the defendants assert the trial court erred 
(1) in overruling their motion for a directed verdict on 
plaintiffs’ strict liability claim against Fiat Motors of North 
America and (2) in permitting plaintiffs’ accident 
reconstruction expert to testify concerning a computer 
simulation of the path of the Fiat X1/9 on the roadway. 


DIRECTED VERDICT 
At the close of plaintiffs’ case, defendant Fiat Motors of 
North America, Inc., moved for a directed verdict on plaintiffs’ 
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claims based on strict liability. The trial court denied the 
motion. Defendants claim that § 25-21,181 bars any action 
based on strict liability against the seller unless the seller is alsoa 
manufacturer. 

Section 25-21, 181 states: 

No product liability action based on the doctrine of 
strict liability in tort shall be commenced or maintained 
against any seller or lessor of a product which is alleged to 
contain or possess a defective condition unreasonably 
dangerous to the buyer, user, of consumer unless the seller 
or lessor is also the manufacturer of this product or the 
part thereof claimed to be defective. 

Plaintiffs assert that Fiat Motors of North America was a 
manufacturer for purposes of a strict liability suit. After the 
plaintiffs presented their case, they were granted leave to amend 
their third amended petition to include allegations that at the 
time of the accident, Fiat Motors of North America was a 
wholly owned subsidiary of Fiat S.p.A., the car manufacturer, 
and that Fiat Motors of North America was the sole importer 
and distributor of Fiat S.p.A. Plaintiffs claim these allegations 
are sufficient to find Fiat Motors of North America liable as a 
manufacturer. 

Plaintiffs’ claim fails for two reasons. At trial, plaintiffs 
failed to set forth any evidence which would support these 
allegations. Plaintiffs claim that Fiat Motors of North America 
stipulated to the aforementioned allegations. No such 
stipulation could be found in the record. At the time of the 
request for leave to amend, plaintiffs’ counsel read the 
proposed amendment to the petition. Fiat Motors of North 
America did not object to the amendment. Plaintiffs cite Fiat 
Motors of North America’s lack of objection at the time the 
plaintiffs requested to amend their third petition as amounting 
to a stipulation to such allegations. This contention is not 
supported by the record. 

In any event, § 25-21,181 bars any action based on strict 
liability in tort brought against the seller or lessor of a defective 
or unreasonably dangerous product unless the seller is also the 
manufacturer of the product. Because the plaintiffs failed to 
present evidence establishing Fiat Motors of North America as 
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a manufacturer.of the defective product, Fiat Motors of North 
America was entitled to a directed verdict on the issue of strict 
liability. 

COMPUTER SIMULATION 

Defendants next complain that plaintiffs’ expert’s testimony 
regarding a computer simulation of the path of the Fiat X1/9 
on the roadway was erroneously admitted. Evidence relating to 
an illustrative experiment is admissible if a competent person 
conducted the experiment, an apparatus of suitable kind and 
condition was utilized, and the experiment was conducted fairly 
and honestly. Kiuender v. Mattea, 214 Neb. 327, 334 N.W.2d 
416 (1983); Shover v. General Motors Corp., 198 Neb. 470, 253 
N. W.2d 299 (1977). It is not essential that conditions existing at 
the time of the experiment be identical with those existing at the 
time of the occurrence. Substantial similarity is sufficient. Id. 

Other jurisdictions have permitted the use of computer 
‘simulations to aid the trier of fact. See, Perma Research and 
Development v. Singer Co., 542 F.2d 111 (2d Cir. 1976), cert. 
denied 429 U.S. 987, 97 S. Ct. 507, 50 L. Ed. 2d 598; 
Commercial Union Ins. Co. v. Boston Edison Co., 412 Mass. 
545, 591 N.E.2d 165 (1992); Messex v. Louisiana Department 
of Highways, 302 So. 2d 40 (La. App. 1974). In Commercial 
Union Ins. Co. v. Boston Edison Co., 412 Mass. at 549, 591 
N.E.2d at 168, the court conditioned the use of computer 
simulations on several factors: 

[W]e treat computer-generated models or simulations like 
other scientific tests, and condition admissibility on a 
sufficient showing that: (1) the computer is functioning 
properly; (2) the input and underlying equations are 
sufficiently complete and accurate (and disclosed to the 
opposing party, so that they may challenge them); and (3) 
the program is generally accepted by the appropriate 
community of scientists. 

We find the simulation meets the requirements necessary to 
be admissible evidence. Dickinson, the plaintiffs’ accident 
reconstruction expert, generated the simulation of the accident 
through a computer program called Engineering Dynamics 
Single Vehicle Simulator. Dickinson testified that this program 
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or model is used regularly by members of the reconstruction 
group company Failure Analysis Associates, possibly the 
largest failure analysis firm in the world, and is generally relied 
upon by experts in the reconstruction field for single-vehicle 
accident simulation. He also stated the program is used either to 
reconstruct an entire accident or to evaluate driver-vehicle 
interaction prior to an impact with an object or another car. 

Dickinson described the authentication process used with 
this model. The dimensions of the Fiat X1/9 were measured in 
order to accurately represent the various dimensions that were 
to be input into the model. Those dimensions which were not 
available through direct measurement, such as the steering 
angle input and acceleration, were taken from the input data 
from the track tests as reported by Weins and Heitzman. 

Track test data was used by Dickinson for verification 
purposes. Dickinson compared the J-turn and the constant 
radius skid-pad tests track tests performed by Weins and 
Heitzman, respectively, to the computer simulation of those 
tests in order to have an independent validation of the computer 
model. These simulations were done to validate the computer 
model, which was developed through measurement of vehicle 
properties and comparison to track test data, to show that in an 
off-throttle step-steer type maneuver, the computer model 
accurately represents the vehicle, the Fiat X1/9. Once the 
computer model is validated, an accurate simulation of the 
accident may be achieved. 

In order to simulate the accident, Dickinson testified, he ran 
simulations using the model developed to compare the track 
test of the vehicle on the roadway, which allowed him to review 
the vehicle behavior and the vehicle trajectory and compare 
those to the marks on the roadway, the road exit speed, the 
angle at which the vehicle left the roadway, and the elements 
Broome described tohim. 

Fiat argues that the simulation was invalid because it was 
based on actions by Broome that were contrary to Broome’s 
testimony and on factual assumptions which had no support in 
the evidence. Specifically, Fiat argues that the simulation is 
invalid because Broome testified that he thought he 
downshifted and that he attempted to brake at the time of the 
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accident, and those elements were not placed in the computer 
simulation. We disagree. Broome testified that he thought he 
had downshifted and that he tried to apply the brakes but was 
unsure he had succeeded in doing either. 

Dickinson explained his decision to not use those elements in 
the simulation by stating that a reconstructionist evaluates the 
witnesses’ or driver’s testimony against the physical evidence 
and against the simulation. The control elements were 
developed through runs of the simulation and were performed 
to best match the physical data that was available from the 
accident, which included the marks on the road, the road exit 
speeds, the angle exiting the road, and Broome’s testimony of 
swerving to miss the animal on the road, lifting his foot off the 
accelerator, and attempting to steer back into his lane. 
Dickinson explained the simulation did not include braking 
because there was no evidence on the roadway that Broome 
succeeded in applying the brakes. Under these circumstances, 
we find the simulation accurately reflected the accident and was 
therefore correctly admitted by the trial court. 


CONCLUSION 
We find the trial court erred in sustaining the defendants’ 
motion for a directed verdict on the issue of crashworthiness. 
We further find the trial court did not abuse its discretion in 
admitting the videotapes of the several vehicles. On the 
cross-appeal, we find that the trial court erred in not granting a 
directed verdict for Fiat Motors of North America. Finally, we 
find the trial court was correct in admitting the testimony and 
videotape on the computer simulation of the accident. We 
reverse, and remand the cause for further proceedings 
consistent with this opinion. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
WHITE and SHANAHAN, JJ., not participating. 
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Summary Judgment: Appeal and Error. In appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

: :____. To establish reversible error from a court’s refusal to 
give a requested instruction, an appellant has the burden to show that (1) the 
tendered instruction is acorrect statement of the law, (2) the tendered instruction 
is warranted by the evidence, and (3) the appellant was prejudiced by the court’s 
refusal to give the tendered instruction. Furthermore, all the jury instructions 
given must be read together, and if, taken as a whole, they correctly state the law, 
are not misleading, and adequately cover the issues supported by the pleadings 
and the evidence, there is no prejudicial error necessitating a reversal. 

Nuisances: Real Estate. An intentional invasion of another’s interest in the use 
and enjoyment of land is unreasonable if (1) the gravity of the harm outweighs 
the utility of the actor’s conduct, or (2) the harm caused by the conduct is serious 
and the financial burden of compensating for this and similar harm to others 
would not make the continuation of the conduct not feasible. 

Judgments: Appeal and Error. With regard to questions of law, an appellate 
court is obligated to reach a conclusion independent from the trial court’s 
conclusion. 

Collateral Estoppel. There are four conditions that must exist for the doctrine of 
collateral estoppel to apply: (1) The identical issue was decided in a prior action, 
(2) there was a judgment on the merits which was final, (3) the party against 
whom the rule is applied was a party or in privity with a party to the prior action, 
and (4) there was an opportunity to fully and fairly litigate the issue in the prior 
action. 

Actions: Judicial Notice. Where cases are interwoven and interdependent and 
the controversy involved has already been considered and determined in a prior 
proceeding involving one of the parties now before the court, the court has a 
right to examine its own records and take judicial notice of its own proceedings 
and judgment in the prior action. 

Collateral Estoppel: Words and Phrases. For the purposes of applying the 
doctrine of collateral estoppel, an issue is considered to be the “identical issue” 
in the absence of a significant factual change. 
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9. Trial: Juries. A motion to inspect the premises under Neb. Rev. Stat. § 25-1108 
(Reissue 1989) is, by the terms of the statute, left to the discretion of the trial 
court. 

10. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, 
elects to act or to refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substantial right or a just 
result in matters submitted for disposition through a judicial system. 

11. Nuisances: Jury Instructions. In a nuisance case, when the issue of 
unreasonableness is submitted to the jury, the jury is to be instructed pursuant to 
the Restatement (Second) of Torts § 826 (1979), which subsumes evidence on 
social utility. 

12. Rules of the Supreme Court: Evidence: Parties. Neb. Ct. R. of Discovery 34 
(rev. ]992) is limited in scope. It applies only to parties to the action. 

13. Motions for New Trial: Appeal and Error. A district court’s denial of a motion 
for new trial will be affirmed when the court’s decision is neither prejudicial nor 
an abuse of discretion. 

14. Verdicts: Appeal and Error. A verdict will not be set aside on appeal unless it is so 
clearly exorbitant as to indicate that it was the result of passion, prejudice, or 
mistake, or it is clear that the trier of fact disregarded the evidence or rules of 
law. 

15. Motions for New Trial: Juror Misconduct: Verdicts: Proof. In a motion for new 
trial, allegations of misconduct by jurors must be substantiated by competent 
evidence, The misconduct complained of must relate to a disputed matter that is 
relevant to the issues in the case and must have influenced the jurors in arriving 
at the verdict. 

16. Rules of Evidence: Verdicts: Jurors: Affidavits. Neb. Rev. Stat. § 27-606(2) 
(Reissue 1989) prohibits admission of a juror’s affidavit to impeach a verdict on 
the basis of the jury’s motives, methods, misunderstanding, thought processes, 
or discussions during deliberations, which enter into the verdict. 


Appeal from the District Court for Holt County: EowarDE. 
HANNON, Judge. Affirmed. 


David A. Domina, of Domina & Copple, P.C., for 
appellants. 


Steven D. Burns, of Burns & Associates, for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


LANPHIER, J. 

National Farms, Inc., and its wholly owned subsidiary O.N. 
Corporation appeal the rulings and judgment of the Holt 
County District Court whereby, following a trial to a jury, their 
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swine-raising operation was determined to bea private nuisance 
because of odor and flies, and the appellees, Joe and Michele 
Kopecky, were awarded damages. National Farms and O.N. 
claim the district court erred in refusing their offer to present 
evidence to the jury on the social utility of their swine-raising 
operation and by improperly instructing the jury on the issues 
of nuisance and damages. National Farms and O.N. claim the 
district court erred in granting partial summary judgment 
against them based on an earlier nuisance suit in which their 
swine-raising facility was determined to constitute a nuisance. 
National Farms and O.N. claim the district court erred in 
allowing evidence of a Colorado swine-raising facility operated 
by an affiliate corporation and in not allowing the jury to 
inspect the Holt County operation. National Farms and O.N. 
submit an affidavit and allege juror misconduct. 


BACKGROUND 

At the time of trial, Joe and Michele Kopecky resided about 
2'/a4 miles northwest of National Farms and O.N.’s 
swine-raising facility. The Kopeckys complained that from 
August 15, 1985, to August 15, 1989, National Farms and 
O.N.’s means of disposing of the waste (manure and urine) from 
the 85,000 to 90,000 animals housed in the facility created a 
nuisance: an intolerable odor and an unreasonable number of 
flies. 

National Farms and O.N. used water to flush the animal 
waste out of each confinement building. The waste was then 
passed over a system of screens which separated the solid waste 
from the liquid waste. A manure spreader was used to distribute 
the solid waste over adjacent fields owned by National Farms 
and O.N. The liquid waste was pumped into a series of lagoons. 
During the growing season, the liquid waste from the lagoons 
was mixed with varying amounts of water, and center-pivot 
irrigation systems sprayed the mixture over National Farms and 
O.N.’s fields. During the winter, the liquid waste was stored in 
the lagoons. 

The Kopeckys claimed it was this method of waste utilization 
and removal which created an intolerable odor and an 
unreasonable number of flies at their home. Michele Kopecky 
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described the odor as a “gagging smell . . . a nauseating, 
burning odor.” Joe Kopecky, who previously worked for 
National Farms and O.N. and was familiar with the odors 
associated with hog production, testified that the odor was 
“very strong” as compared to what he would normally expect 
from a typical swine-raising operation. He also testified that 
since National Farms and O.N.’s swine-raising facility was 
built, the number of flies at the Kopeckys’ home had increased. 
Michele Kopecky testified that the odor and the number of flies 
interfered with the use of their home. She testified that when 
she smelled the odor, she would go into the house and close all 
the windows. However, she testified that even this did not 
always keep the odor out. She also testified that her children 
had been forced to play inside because of the odor and that the 
Kopeckys could no longer have family picnics. 

Subsequently, the Kopeckys brought this action for 
nuisance. Prior to trial, the district court granted partial 
summary judgment, determining that a 1986 case, Kaup v. 
National Farms, Inc., and O.N. Corporation, Holt County 
District Court, case No. 18235, established (1) that during the 
period from August 15, 1985, to September 18, 1986, an 
unreasonable amount of odor and flies came from the National 
Farms and O.N. swine-raising facility; (2) that during the 
period from August 15, 1985, to September 18, 1986, National 
Farms and O.N. were operating the facility with the knowledge 
that the unreasonable odor and flies interfered with the use and 
enjoyment of some surrounding property; and (3) that during 
any period of time from August 15, 1985, to the date of the 
verdict in that case, National Farms and O.N. were legally 
responsible for any damage that any person received from 
unreasonable odor or flies coming from the swine-raising 
facility. 

Also prior to trial, National Farms and O.N., pursuant to 
Neb. Rev. Stat. § 25-1108 (Reissue 1989), moved to allow the 
jury to inspect their swine-raising facility, At trial, the motion 
was renewed, but was denied. 

Over the objection of National Farms and O.N., the court 
received evidence offered by the Kopeckys on a Colorado 
swine-raising facility operated by another wholly owned 
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subsidiary of National Farms. 

At trial, National Farms and O.N. offered evidence on the 
economic impact and social utility of their swine-raising 
operation, but the court refused this evidence. 

After the jury returned its verdict, National Farms and O.N. 
moved for a new trial, offering an affidavit of the jury 
foreperson as evidence of jury misconduct. The affidavit stated 
that the jury awarded damages of $500 per day for each 
“smelly” day and $100 per day for all other days. The affidavit 
was refused, and the motion was denied. 


ASSIGNMENTS OF ERROR 

National Farms contends that the district court erred (1) in 
granting partial summary judgment in favor of the Kopeckys, 
(2) in overruling National Farms and O.N.’s motion for 
inspection of the subject premises pursuant to § 25-1108, (3) in 
permitting discovery and introduction of evidence concerning 
the Colorado swine-raising facility, (4) in refusing National 
Farms and O.N.’s tendered evidence concerning the social 
utility of its swine operations, (5) in erroneously instructing the 
jury on the law of nuisance, (6) in erroneously instructing the 
jury on the issue of proximate cause, (7) in erroneously 
instructing the jury on damages, (8) in refusing to receive the 
affidavit of the jury foreperson upon hearing National Farms 
and O.N.’s motion for new trial, and (9) in overruling National 
Farms and O.N.’s motion for new trial. 


STANDARD OF REVIEW 

In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Ev. Luth. 
Soc. v. Buffalo Cty. Bd. of Equal., 243 Neb. 351, 500 N.W.2d 
520 (1993). In an appeal based on the claim of an erroneous 
instruction; the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely 
affected a substantial right of the appellant. Petska v. Olson 
Gravel, Inc., 243 Neb. 568, 500 N.W.2d 828 (1993); Kozeny v. 
Miller, 243 Neb. 402, 499 N.W.2d 75 (1993); Sikyta v. Arrow 
Stage Lines, 238 Neb. 289, 470 N.W.2d 724 (1991). To establish 
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reversible error from a court’s refusal to give a requested 
instruction, an appellant has the burden to show that (1) the 
tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the 
appellant was prejudiced by the court’s refusal to give the 
tendered instruction. Kozeny v. Miller, supra. Furthermore, all 
the jury instructions given must be read together, and if, taken 
as a whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and the 
evidence, there is no prejudicial error necessitating a reversal. 
Id. 


NUISANCE INSTRUCTIONS 

National Farms and O.N. claim the trial court erroneously 
instructed the jury concerning liability for private nuisance. 

National Farms and O.N.’s assertion that the instructions 
given do not reflect the law as stated in Hall v. Phillips, 231 
Neb. 269, 436 N.W.2d 139 (1989), is correct. 

In Hall, we expressly adopted the law of nuisance as 
articulated in the Restatement (Second) of Torts (1979). We 
stated: 

For a law action tried to a jury, where a court may be 
required’ to fashion instructions § specifying the 
requirements for an actionable private nuisance and 
consequent liability, we are persuaded that the 
Restatement (Second) of Torts § 822 (1979) expresses a 
suitable standard to determine when one may be subject to 
liability and provides more guidance to a jury than do the 
present expressions concerning existence of a private 
nuisance as currently characterized in Nebraska equity 
cases. 

Hall v. Phillips, 231 Neb. at 278, 436 N.W.2d at 145. 

In the case at hand, the trial court, apparently pursuant to 
NJI2d Civ. 17.01, instructed the jury that the interference 
would be unreasonable if “1) [t]he damage was greater than the 
plaintiffs should be required to bear without compensation; or 
2) [t]he defendants could have avoided the harm in whole or in 
part without undue hardship.” 

The first alternative in that instruction was obviously 
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fashioned after the Restatement, supra, § 829 A at 135, which 
states: “An intentional invasion of another’s interest in the use 
and enjoyment of land is unreasonable if the harm resulting 
from the invasion is severe and greater than the other should be 
required to bear without compensation.” 

The second alternative was apparently modeled after the 
Restatement, supra, § 830 at 136: “An intentional invasion of 
another’s interest in the use and enjoyment of land is 
unreasonable if the harm is significant and it would be 
practicable for the actor to avoid the harm in whole or in part 
without undue hardship.” 

However, contrary to the comment to NJI2d 17.01 and the 
assertions of both National Farms and O.N. and the Kopeckys, 
comment b. to several sections of the Restatement, supra, 
shows that the authors of the Restatement did not intend that 
the rules contained within §§ 829 through 831 be used to 
instruct a jury. Rather, the authors of the Restatement clearly 
intended that the rules contained within §§ 829 through 831 be 
used to guide judges in those cases where it is appropriate to 
determine that an intentional interference is unreasonable as a 
matter of law. See, the Restatement, supra, §§ 826 and 829 
through 831, comment b. 

The authors of the Restatement explain: “When it is 
doubtful whether the facts of a case bring it within the rule here 
stated, the unreasonableness of the invasion is determined by 
the trier of fact under the general rule stated in § 826.” The 
Restatement, supra, § 829, comment b. at 134. Accord, the 
Restatement, supra, §§ 829 A through 831, comment b. (the 
authors use language similar to that quoted above). 

Section 826 at 119 states: 

An intentional invasion of another’s interest in the use 
and enjoyment of land is unreasonable if 

(a) the gravity of the harm outweighs the utility of the 
actor’s conduct, or 

(b) the harm caused by the conduct is serious and the 
financial burden of compensating for this and similar 
harm to others would not make the continuation of the 
conduct not feasible. 

As comment d. to § 826 explains, factors to consider when 
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determining the “gravity of the harm” and the “utility of the 
actor’s conduct” are listed in the Restatement, supra, §§ 827 
and 828, respectively. 

Section 827 at 124 states: 

In determining the gravity of the harm from an 
intentional invasion of another’s interest in the use and 
enjoyment of land, the following factors are important: 

(a) The extent of the harm involved; 

(b) the character of the harm involved; 

(c) the social value that the law attaches to the type of 
use or enjoyment invaded; 

(d) the suitability of the particular use or enjoyment 
invaded to the character of the locality; and 

(e) the burden on the person harmed of avoiding the 
harm. 

Section 828 at 129 states: 

In determining the utility of conduct that causes an 
intentional invasion of another’s interest in the use and 
enjoyment of land, the following factors are important: 

(a) the social value that the law attaches to the primary 
purpose of the conduct; 

(b) the suitability of the conduct to the character of the 
locality; and 

(c) the impracticability of preventing or avoiding the 
invasion. 

Thus, whether the facts of a particular case fit within one of 
the rules contained in §§ 829 through 831 is a question of law 
and, as such, must be decided by the court. The jury, therefore, 
should not have been instructed as it was according to §§ 829A 
and 830. When the judge is unable to determine that an 
invasion is unreasonable as a matter of law under §§ 829 
through 831, the jury decides pursuant to § 826. The jury 
should then be instructed pursuant to § 826. 

If the judgment in the earlier case, Kaup v. National Farms, 
Inc., and O.N. Corporation, Holt County District Court, case 
No. 18235, is binding in this case because of the application of 
collateral estoppel, then the issue of nuisance would not be a 
matter submitted to the jury. The applicability of the doctrine 
of collateral estoppel to this case constitutes a question of law. 
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Petska v. Olson Gravel, Inc., 243 Neb. 568, 500 N.W.2d 828 
(1993). With regard to questions of law, this court is obligated 
to reach a conclusion independent from the trial court’s 
conclusion. /d.; Nebraska Builders Prod. Co. v. Industrial 
Erectors, 239 Neb. 744, 478 N. W.2d 257 (1992). 

There are four conditions that must exist for the doctrine of 
collateral estoppel to apply: (1) The identical issue was decided 
in a prior action, (2) there was a judgment on the merits which 
was final, (3) the party against whom the rule is applied was a 
party or in privity with a party to the prior action, and (4) there 
was an opportunity to fully and fairly litigate the issue in the 
prior action. McCook Nat. Bank v. Myers, 243 Neb. 853, 503 
N.W.2d 200 (1993); State on behalf of J.R. v. Mendoza, 240 
Neb. 149, 481 N. W.2d 165 (1992). 

National Farms and O.N. argue that the issue decided here 
was not identical to the one decided in the Kaup case. National 
Farms and O.N. suggest that since the plaintiffs in the Kaup 
case lived approximately a mile nearer to the swine-raising 
facility and in the opposite direction from the Kopeckys, the 
issue of nuisance is not identical. 

Faced with similar cases, other courts have applied a rule 
which says that in the absence of a substantial factual change, 
neither the same facts nor identical facts may be relitigated. 
McHugh v. City of Wichita, 1 Kan. App. 2d 180, 563 P.2d 497 
(1977) (nuisance case in which collateral estoppel was not 
applicable because of a substantial and material change in 
circumstances). See, also, Riblet v. Ideal Cement Co., 54 Wash. 
2d 779, 345 P.2d 173 (1959) (nuisance case where, in the absence 
of a major factual change, prior judgment bound the parties). 
But see Hill v. Stokely-Van Camp, Inc., 260 Minn. 315, 109 
N.W.2d 749 (1961) (determination, in prior action against 
defendant, that defendant had created a private nuisance as 
regarded plaintiff in that action was not res judicata as to 
existence of private nuisance in later action by a different 
plaintiff). 

Although we have never considered this precise issue in the 
context of a continuing tort, we have considered the application 
of the doctrine of collateral estoppel in the context of 
negligence. See Peterson v. The Nebraska Nat. Gas Co., 204 
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Neb. 136, 281 N.W.2d 525 (1979). In Peterson, the plaintiff 
sued the defendant, The Nebraska Natural Gas Co., alleging 
that the gas company’s negligence had caused extensive damage 
to his building. Prior to the trial in Peterson, the gas company 
had been sued by Louise Hammond, the owner of the 
Pathfinder Hotel, for negligently causing an explosion which 
destroyed that hotel. See Hammond v. The Nebraska Nat. Gas 
Co., 204 Neb. 80, 281 N.W.2d 520 (1979). Asserting that the 
same explosion had caused the damage to his building a block 
away, Peterson moved for summary judgment on the issues of 
negligence and proximate cause. In affirming the trial court’s 
grant of summary judgment, we stated: 
[Where cases are interwoven and interdependent and the 
controversy involved has already been considered and 
determined in a prior proceeding involving one of the 
parties now before the court, the court has a right to 
examine its own records and take judicial notice of its own 
proceedings and judgment in the prior action. 
' Peterson v. The Nebraska Nat. Gas Co., 204 Neb. at 138, 281 
N.W.2d at 527. The grant of summary judgment on the issues 
of negligence and proximate cause was insufficient alone for 
Peterson to prevail, but when we considered it with the evidence 
on damages adduced at trial, we affirmed the district court’s 
judgment in favor of Peterson. 

We have determined that a similar approach should have 
been employed here. That is, we find that the procedure 
approved of in Peterson is also appropriate in the context of a 
continuing tort. Thus, for the purposes of applying the doctrine 
of collateral estoppel, an issue is considered to be the “identical 
issue” in the absence of a significant factual change. 

It appears that the trial court initially intended to determine 
the extent to which the judgment in Kaup v. National Farms, 
Inc., and O.N. Corporation, Holt County District Court, case 
No. 18235, precluded relitigation of the existence of the 
nuisance after that judgment. At the start of the trial in this 
case, the court orally informed the jury that one of the material 
facts it was to determine was “whether the swine-raising facility 
was substantially changed after September 18, 1986 [the date of 
the Kaup verdict], so that unreasonable odors and flies ceased 
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to come from the facility after that date.” However, a review of 
the jury instructions reveals that the jury was never required to 
make such a determination in order to arrive at a verdict. The 
issue of substantial change is only relevant to the applicability 
of the doctrine of collateral estoppel. Whether the doctrine of 
collateral estoppel applies is a question of law. Therefore, 
whether there was a substantial factual change in this case 
should have been decided by the court. The parties clearly 
addressed the issue during the course of the trial; however, 
nothing in the record discloses that the trial judge ever made the 
determination. 

Accordingly, the issues we must address are whether there 
- was a substantial change in the level of odors and flies after the 
date of the verdict in the Kaup case and also whether the 
Kopeckys are situated similarly enough to the Kaups, the 
plaintiffs in that case, so that the Kaup case should be applied as 
a matter of law. 

The Kaups lived a mile nearer to the swine-raising facility and 
in the opposite direction from the Kopeckys. A review of the 
evidence shows that the wind blows in the direction of the 
Kopeckys, northwesterly, approximately 11 percent of the time, 
and the wind blows in the Kaups’ direction, southeasterly, 
roughly 13 percent of the time. One of the Kopeckys’ 
neighbors, Larry Ogden, who lived in the same general 
direction from the swine-raising facility, but approximately 1!/2 
miles further away than the Kopeckys, testified that the odor he 
smelled at his residence was about the same strength as the odor 
he could detect at the Kopecky residence. Another neighbor, 
Jay Seger, who lived approximately 2!/2 miles north of National 
Farms and O.N.’s facility, described the odor that he received at 
his property as “just plain offensive.” There was similar 
testimony from several others, confirming that the odor and 
flies could be detected at least as far away as the Kopeckys lived. 

Even when viewing this evidence in the light most favorable 
to National Farms and O.N., we cannot conclude that the slight 
difference in wind frequency or the small difference in distance 
constitutes a substantial factual change of the sort necessitating 
relitigation of the nuisance during the period in which the case 
at hand overlaps with the Kaup case. 
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National Farms and O.N. adduced evidence showing that 
they stopped recycling the water they used to flush waste from 
their buildings in October 1990. They added screening stations 
outside the farrowing units and changed the screens to ones 
with smaller openings, which prevent more of the solids from 
flowing into the lagoon. Four center-pivot irrigation systems 
were also added. Some of the center-pivot irrigation systems 
were changed from a Rain Bird-type arrangement to a droplet 
type, which drops the effluent closer to the ground instead of 
shooting it up into the air. Feeders in the “grower/finisher” 
units were replaced. They were replaced so less feed would get 
into the waste disposal system, thereby reducing the potential 
for odor. National Farms and O.N. stopped pumping out of the 
primary finishing lagoon and started pumping from the 
secondary lagoon only. They also discontinued drawing down 
the lagoons below recommended levels. National Farms and 
O.N. thus showed that changes were made. The question at 
issue, however, is whether the changes were “substantial.” 

National Farms and O.N. showed they undertook efforts 
designed to reduce odors. They failed to adduce any evidence 
showing that their efforts actually reduced the odors emitted, 
that there ceased to be an invasion, or that the invasion was 
lessened to any degree. In this context, “substantial” must refer 
to the effect of the changes. The only evidence adduced at trial 
was that the odors emanating from the swine-raising facility 
had not changed. Michele Kopecky testified that neither the 
frequency nor the intensity of the odors changed at all after the 
Kaup decision. Dr. Leon Chesnin, the plaintiff’s expert, who 
visited the facility in question in 1986 and in 1990, when asked 
“whether there has been a significant difference between 1986 
and 1990 in the way in which the defendants have operated the 
waste treatment facility,” replied: “My opinion is that as far as 
the human environment is concerned, in the neighborhood of 
the O.N. facility, the impact will be the same.” 

Given this testimony, the only evidence adduced at trial was 
that the changes made to the swine-raising facility were not 
substantial. In the absence of a substantial factual change, 
National Farms and O.N., as a matter of law, are bound by the 
prior determination on the issue of nuisance. The issue of 
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liability, therefore, never should have been submitted to the 
jury. Thus, any error committed in instructing the jury on the 
law of nuisance was harmless. See Plambeck v. Union Pacific 
RR. Co., 232 Neb. 590, 441 N.W.2d 614 (1989). 


SUMMARY JUDGMENT 
In light of our holding above that National Farms and O.N. 
are estopped from denying the existence of the nuisance, we 
need not reach the assignment of error pertaining to the grant of 
partial summary judgment. 


MOTION TO INSPECT 
National Farms and O.N. contend that the trial court abused 
its discretion by arbitrarily denying their motion to allow the 
jury to view their swine-raising facility. A motion to inspect the 
premises under § 25-1108 is, by the terms of the statute, left to 
the discretion of the trial court. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized 
judicial power, elects to act or to refrain from action, but the 
selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result 
in matters submitted for disposition through a judicial system. 
Wulff v. Wulff, 243 Neb. 616, 500 N.W.2d 845 (1993). The 
denial of the motion was tenable and in no way deprived 
National Farms and O.N. of a substantial right or just result 

and, therefore, was not an abuse of discretion. 


EVIDENCE OF SOCIAL UTILITY 

National Farms and O.N. next complain that the trial court 
erred in refusing to admit the evidence tendered on the social 
utility of their swine-raising operation. Since, as the case was 
tried, unreasonableness was at issue, and since that issue was 
given to the jury to decide, the proffered evidence on social 
utility should have been admitted. As we explained above, ina 
nuisance case, when the issue of unreasonableness is submitted 
to the jury, the jury is to be instructed pursuant to the 
Restatement (Second) of Torts § 826 (1979), which subsumes 
evidence on social utility. 

Although the proffered evidence addressed the social utility 
of swine-raising in general, and not the social utility of the 
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incumbent waste disposal specifically, it should have been 
admitted. The authors of the Restatement obviously did not 
intend that an activity be broken down into discrete parts, but, 
rather, that the social utility of an act in its entirety be 
considered. The authors wrote: 
The process of weighing the gravity of the harm against 
the utility of the conduct assesses the social value of the 
actor’s activity in general. Thus in the case of noise and 
other harassment created by the operation of an airport, 
the utility depends upon the social value of aviation and 
the need for air transportation. In the case of a cement 
factory polluting the air with dust, the utility may be 
reflected in society’s need for building materials. 
The Restatement, supra, § 826, comment f/f. at 122-23. See, 
also, Soukup v. Republic Steel Corp., 78 Ohio App. 87, 66 
N.E.2d 334 (1946) (steel manufacturer’s part in the war effort 
was admissible evidence with regard to the issue of 
unreasonableness). We therefore hold that the evidence 
regarding the social utility of the swine-raising facility should 
have been admitted. This error, however, is a harmless one, 
since liability was established pursuant to the doctrine of 
collateral estoppel. 


COLORADO FACILITY 

Next, National Farms and O.N. argue that the court erred in 
allowing the Kopeckys’ witness to inspect and later to testify 
about the Colorado swine-raising facility of a wholly owned 
subsidiary of National Farms. Both parties assert that entry 
upon land for inspection is controlled by Neb. Ct. R. of 
Discovery 34 (rev. 1992). However, rule 34, which follows Fed. 
R. Civ. P. 34, is limited in scope. It applies only to parties to the 
action. See Trans Pacific Ins. Co. v. Trans-Pacific Ins. Co., 136 
ER.D. 385 (E.D. Pa. 1991). See, also, Miner v. Punch, 838 F.2d 
1407, 1409 (Sth Cir. 1988) (since the provisions of federal rule 34 
“apply only to the parties to the pending litigation,” the court 
declined to order the Ohio superintendent of insurance, who 
was not a party, to produce records of an insurance company in 
liquidation); Hatch v. Reliance Ins. Co., 758 F.2d 409 (9th Cir. 
1985), cert. denied 474 U.S. 1021, 106 S. Ct. 571, 88 L. Ed. 2d 
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555 (federal rule 34, governing production of documents and 
things for inspection, copying, or photographing, may not be 
used to discover matters from a nonparty); Pollitt v. Mobay 
Chemical Corp., 95 F.R.D. 101, 106 (S.D. Ohio 1982) (“it is 
well settled that Rule 34 provides this Court with no authority 
to order a non-party to permit entry on land”); Huynh v. 
Werke, 90 F.R.D. 447 (S.D. Ohio 1981) (federal rule 34 
expressly applies to discovery among parties only). National 
Farms’ wholly owned subsidiary in Colorado is not a party to 
this action. Under the federal rules, entry upon the land of a 
nonparty for inspection is governed by Fed. R. Civ. P. 45, as 
amended in 1991. There is no Nebraska discovery rule which 
serves as a counterpart to federal rule 45. However, the advisory 
committee’s notes to rule 45 state: 
[T}he revised rule authorizes the issuance of a subpoena to 
compel the inspection of premises in the possession of a 
non-party. Rule 34 has authorized such inspections of 
premises in the possession of a party as discovery 
compelled under Rule 37, but prior practice required an 
independent proceeding to secure such relief ancillary to 
the federal proceeding when the premises were not in the 
possession of a party. 
Nebraska’s rule 34(c) addresses persons, not parties, and states: 
“This rule does not preclude an independent action against a 
person not a party for production of documents and things and 
permission to enter upon land.” 

Thus, the trial court should have required the Kopeckys to 
initiate a discovery action against the wholly owned subsidiary 
in Colorado. The court erred in ordering the inspection. This 
error, however, and any error in presenting to the jury the 
evidence obtained from the inspection, are harmless, since 
liability is established as a matter of law pursuant to the 
doctrine of collateral estoppel. 


PROXIMATE CAUSE INSTRUCTION 
National Farms and O.N. assert that the court improperly 
instructed the jury on the issue of proximate cause. We 
disagree. As we have frequently stated, all the jury instructions 
must be read together, and if, taken as a whole, they correctly 
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state the law, are not misleading, and adequately cover the 
issues supported by the pleadings and the evidence, there is no 
prejudicial error necessitating a reversal. Kozeny v. Miller, 243 
Neb. 402, 499 N.W.2d75 (1993). 

With regard to proximate cause, the court instructed the 
jury: 

A proximate cause is [a] cause that produces a result ina 
natural and continuous sequence, and without which the 
result would not have occurred. 

It need not, however, be the immediate cause; it may be 
enough that the acts complained of set in motion a series 
of events through which it produced damage. 

The court just added the second sentence to the proximate 
cause instruction found in NJI2d Civ. 3.41. The second 
sentence is an accurate statement of the law. See, Rose v. 
Buffalo Air Service, 170 Neb. 806, 104 N.W.2d 431 (1960); 
Coyle v. Stopak, 165 Neb. 594, 86 N.W.2d 758 (1957); Colvin v. 
Powell & Co., Inc., 163 Neb. 112, 77 N.W.2d 900 (1956); 
Kroeger v. Safranek, 161 Neb. 182, 72 N.W.2d 831 (1955); 
McClelland v. Interstate Transit Lines, 142 Neb. 439, 6 N.W.2d 
384 (1942); Johnson v. Mallory, 123 Neb. 706, 243 N.W. 872 
(1932); St. Joseph & G.I.R. Co. v. Hedge, 44 Neb. 448, 62 N.W. 
887 (1895). Furthermore, we cannot see how the combination 
of these two sentences would mislead the jury. This instruction 
was proper. 


INSTRUCTION ON DAMAGES 
National Farms and O.N. assert that instruction No. 3, 
concerning damages, erroneously allowed a “double recovery” 
for the plaintiffs. Specifically, National Farms and O.N. object 
to the following language: 

There are two plaintiffs in this action, and they both 
own their land together. You may award damages for any 
damages suffered by either of them, and any that might be - 
suffered in common. If you find for the plaintiffs, you 
must determine on [a] dollar figure for all of the damage 
suffered by both plaintiffs. 

Having read this instruction in conjunction with all the others, 
we are not convinced that this language allowed a double 
recovery. 
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MOTION FOR NEW TRIAL 

Finally, National Farms and O.N. submit that the trial court 
erred in overruling their motion for new trial. As consolidated, 
two grounds have been asserted by National Farms and O.N. in 
support of their motion for new trial: (1) that the verdict was 
excessive and (2) that there was juror misconduct. 

A district court’s denial of a motion for new trial will be 
affirmed when the court’s decision is neither prejudicial nor an 
abuse of discretion. Nichols v. Busse, 243 Neb. 811, 503 
N.W.2d 173 (1993). 

With regard to allegedly excessive verdicts, we have held that 
a verdict will not be set aside on appeal unless it is so clearly 
exorbitant as to indicate that it was the result of passion, 
prejudice, or mistake, or it is clear that the trier of fact 
disregarded the evidence or rules of law. Rahmig v. Mosley 
Machinery Co., 226 Neb. 423, 412 N.W.2d 56 (1987). We are 
not persuaded that the verdict in this case was excessive. 

Ina motion for new trial, allegations of misconduct by jurors 
must be substantiated by competent evidence. The misconduct 
complained of must relate to a disputed matter that is relevant 
to the issues in the case and must have influenced the jurors in 
arriving at the verdict. Nichols v. Busse, supra. Here, the only 
evidence offered in support of National Farms and O.N.’s 
allegation is the affidavit of the jury foreperson, which 
affidavit the trial court refused. The trial court’s denial of the 
motion for new trial, therefore, was proper if the affidavit was 
properly refused. 

Neb. Rev. Stat. § 27-606(2) (Reissue 1989) controls the use of 
juror affidavits to impeach a verdict. It provides: 

Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter or 
statement occurring during the course of the jury’s 
deliberations or to the effect of anything upon his or any 
other juror’s mind or emotions as influencing him to 
assent to or dissent from the verdict or indictment or 
concerning his mental processes in connection therewith, 
except that a juror may testify on the question whether 
extraneous prejudicial information was . . . improperly 
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brought to bear upon any juror. Nor may his affidavit or 
evidence of any statement by him indicating an effect of 
this kind be received for these purposes. 

It is clear that § 27-606(2) prohibits admission of a juror’s 
affidavit to impeach a verdict on the basis of the jury’s motives, 
methods, misunderstanding, thought processes, or discussions 
during deliberations, which enter into the verdict. Rahmig v. 
Mosley Machinery Co., supra. Despite National Farms and 
O.N.’s intimations to the contrary, we find that the affidavit 
directly addressed the jury’s thought processes and discussions 
during deliberations and was therefore properly excluded. 
Since without the affidavit there is no evidence of juror 
misconduct, we affirm the trial court’s denial of the motion for 
new trial. 


CONCLUSION 

Although the trial court’s instruction on the issue of 
unreasonableness was erroneous, and although the evidence on 
social utility should have been admitted, the judgment of the 
district court is affirmed, since those errors were harmless. 

AFFIRMED. 
SHANAHAN, J., not participating in the decision. 
WHITE and FAHRNBRUCH, JJ., concur. 


ROBERT ROHDE AND MARGARET ROHDE, APPELLEES, v. FARMERS 
ALLIANCE MUTUAL INSURANCE COMPANY, APPELLANT. 
509 N.W.2d618 


Filed January 7, 1994. No. S-91-1242. 


1. Jurisdiction. Lack of subject matter jurisdiction may be raised sua sponte by a 
court; the parties cannot confer subject matter jurisdiction upon a judicial 
tribunal by either acquiescence or consent, nor may subject matter jurisdiction 
be created by waiver, estoppel, consent, or conduct of the parties. 

2. Jurisdiction: Appeal and Error. Whether a question is raised by the parties 
concerning jurisdiction of a lower court or tribunal, it is not only within the 
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power but the duty of an appellate court to determine whether the appellate 
court has jurisdiction over the matter before it. 

Final Orders: Appeal and Error. There are three types of final orders which may 
be reviewed on appeal. Neb. Rev. Stat. $§ 25-1902 (Reissue 1989) and 25-1911 
(Cum. Supp. 1992). The three types are (1) an order which affects a substantial 
right and which determines the action and prevents a judgment, (2) an order 
affecting a substantial right made during a special proceeding, and (3) an order 
affecting a substantial right made on summary application in an action after a 
judgment is rendered. 

Final Orders: Words and Phrases. To be a “final order” that determines the 
action and prevents a judgment, an order must dispose of the whole merits of the 
case and must leave nothing for further consideration of the court, and thus, the 
order is final when no further action of the court is required to dispose of the 
pending cause; however, if the cause is retained for further action, the order is 
interlocutory. 

Final Orders: Appeal and Error. If a party’s substantial rights are not 
determined by the court’s order and the cause is retained for further action, the 
order is not final for purposes of appeal. 

Final Orders: Words and Phrases. A substantial right is an essential legal right, 
nota mere technical right. 

Courts: Final Orders: Appeal and Error. A judgment of the district court on 
appeal from a final order of an inferior court, which leaves nothing further to be 
done in that district court, is a final order, even though the case is remanded for 
further proceedings below. 

Final Orders: Appeal and Error: Case Overruled. Martin v. Zweygardt, 199 
Neb. 770, 771, 261 N.W.2d 379, 380 (1978), in which the Nebraska Supreme 
Court stated, “‘[A] judgment of reversal with a remand for further proceedings 
is not final for the purposes of appeal,” is overruled to the extent that it is 
construed to provide that an order of a district court reversing a final order of 
the trial court and remanding the case for a trial on the merits is never a final 
order. 

Directed Verdict: Appeal and Error. In reviewing the action of a trial court, an 
appellate court must treat a motion for directed verdict as an admission of the 
truth of all competent evidence submitted on behalf of the party against whom 
the motion is directed. Such being the case, the party against whom the motion is 
directed is entitled to have every controverted fact resolved in its favor and to 
have the benefit of every inference which can reasonably be deduced from the 
evidence. 

Directed Verdict. In order to sustain a motion for directed verdict, the court 
Tesolves the controversy as a matter of law and may do so only when the facts are 
such that reasonable minds can draw but one conclusion from the evidence. 
Insurance: Breach of Contract: Claims: Proof. When asserting a breach of an 
insurance contract, the plaintiff has the burden of bringing his claim within the 
limitations of the policy. 

Circumstantial Evidence: Verdicts. Circumstantial evidence is not sufficient to 
sustain a verdict depending solely thereon for support, unless the circumstances 
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proved by the evidence are of such a nature and so related to each other that the 
conclusion reached by the jury is the only one that can fairly and reasonably be 
drawn therefrom. 

13. Damages: Circumstantial Evidence. When there is direct evidence sufficient to 
refute all theories of the cause of damage except the one established solely by 
circumstantial evidence, there then remains but one inference deducible from 
the facts under the circumstances, and it is within the province of the trier of fact 
to make this determination. 

14. Intent: Damages: Property: Presumptions. Malice may be presumed from an 
intentional act if damage of some kind to some property should or could have 
been reasonably expected to result from such act. 


Petition for further review from the Nebraska Court of 
Appeals, CONNOLLY and WRIGHT, Judges, and WarRREN, District 
Judge, Retired, on appeal thereto from the District Court for 
Buffalo County, JOHN P. ICENOGLE, Judge, on appeal thereto 
from the County Court for Buffalo County, GERALD R. 
JORGENSEN, Judge. Judgment of Court of Appeals reversed, 
and cause remanded with directions. 


Thomas W. Tye II and, on brief, Michael J. Synek, of Tye, 
Hopkins & Tye, for appellant. 


David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson, 
P.C., for appellees. 


HastIncs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


LANPHIER, J. 

Appellees, Robert and Margaret Rohde, filed suit for breach 
of contract against their insurance company, appellant, 
Farmers Alliance Mutual Insurance Company. The Rohdes had 
suffered damage to a power unit, which operated a center-pivot 
irrigation system, when the unit was lubricated with oil 
contaminated by water. The Rohdes contend that the only way 
the oil, kept in a sealed drum in a storage building, could 
become contaminated was through vandalism or mischief. 
They attempted to recover from Farmers under the vandalism 
or mischief coverage of their insurance policy. At the close of 
the Rohdes’ case, the Buffalo County Court granted Farmers’ 
motion for a directed verdict, finding the evidence presented 
was insufficient as a matter of law to support the Rohdes’ 
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claim. The Rohdes appealed to the district court, which 
reversed the judgment and remanded the case to the county 
court for trial on the merits. 

Farmers appealed the decision of the district court, and the 
Nebraska Court of Appeals dismissed the appeal for lack of 
jurisdiction on the grounds that the order was not a final order. 
See, Rohde v. Farmers Alliance Mut. Ins. Co., 4 NCA 69 
(1993). We granted further review. We reverse, and remand 
with directions. 


BACKGROUND 

Robert and Margaret Rohde owned farmland in Buffalo 
County, Nebraska, improved by a center-pivot irrigation 
system. In 1984, the Rohdes purchased an insurance policy 
from Farmers Alliance Mutual Insurance Company, which 
insured against direct loss to covered farm personal property, 
including the irrigation system, by vandalism or malicious 
mischief. 

The center-pivot irrigation system was operated by a John 
Deere power unit. The servicing of this unit was performed 
exclusively by Robert Rohde and the Rohdes’ employee, 
Eugene Revelenski, approximately three times per year. In the 
spring of 1985, the Rohdes purchased a 30-gallon drum of 
Mobil Delvac 1330 lubricating oil for the purpose of servicing 
the irrigation system. The oil from the drum was also used to 
lubricate a smaller power unit located in another area. The oil 
drum was sealed when Robert Rohde received it, and it was 
stored in a Quonset hut on the farm. The Quonset hut was 
located approximately 450 feet from a county road. As a matter 
of convenience, the Quonset hut was not kept locked, and the 
gate to a fence surrounding the area was kept open during the 
summer. 

During the summer, Robert Rohde changed the oil in the 
larger unit two or three times with the oil from the new oil 
drum. The oil was extracted from the barrel by pumping the oil 
from the bottom of the barrel. Approximately 5 gallons of oil 
were required for each oil change. The first 18 gallons used in 
the irrigation system power units produced no mechanical 
difficulties. However, in August 1985, when Revelenski made a 
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final oil change, the larger unit began to smoke after running 
for 15 minutes. After shutting off the unit, Revelenski checked 
the oil in the unit and noticed a discoloration of the oil. He then 
changed the oil, using a different source. After this oil change, 
the unit was seldom used for the remainder of the year. In the 
spring or summer of 1986, when Robert Rohde started up the 
power unit, it began to smoke and to use excessive oil. 

The Rohdes had the unit repaired by Ken Kirschner, who 
testified at trial that the unit was damaged due to poor 
lubrication resulting from water contamination of the oil. The 
oil in the barrel was also tested twice and found to contain either 
2 or .2 percent water. Randolph Baer, a lubrication engineer 
with Mobil Oil, testified that the contaminant guidelines for 
Mobil Delvac 1330 oil indicated that any water contamination 
exceeding .2 percent would make the oil unsuitable for use in 
lubrication. Mark Callaway, an expert in lubricating oil, tested 
the oil in the drum and reported that the oil was judged 
unsatisfactory as a lubricating oil because it contained at least .2 
percent water. Both Robert Rohde and Revelenski testified they 
were the exclusive users of the oil. In addition, Baer and 
Callaway both reported that it was unlikely that the amount of 
water in the oil could have been caused by condensation in a 
barrel stored indoors. 

The Rohdes submitted a claim to Farmers on July 6, 1987, 
under the vandalism and malicious mischief coverage of their 
insurance policy. Farmers denied the claim. The Rohdes filed a 
suit against Farmers for breach of contract in the Buffalo 
County Court. 

At the close of the Rohdes’ case, the trial court granted 
Farmers’ motion for a directed verdict, finding the evidence 
presented insufficient as a matter of law to support the Rohdes’ 
claim. The Rohdes appealed to the district court, which 
reversed the judgment and remanded the case to the county 
court for atrial on the merits. 

Farmers appealed the decision of the district court, and the 
Court of Appeals dismissed the appeal for lack of jurisdiction 
after finding the district court’s order was not a final one. 
Farmers assigned the following as error: (1) The district court 
erred, abused its discretion, and exceeded its scope of review in 
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determining plaintiffs’ evidence was sufficient as a matter of 
law with regard to the alleged vandalism for the case to have 
been submitted to the trier of fact and by reversing the lower 
court’s entry of a directed verdict, and (2) the district court 
misconstrued certain factual evidence and incorrectly applied 
the law to the facts, specifically in finding the existence of a 
willful or deliberate act, malicious intent, and proximate 
causation. 


JURISDICTION 

Although neither of the parties objected to the jurisdiction of 
the Court of Appeals, it was the duty of the Court of Appeals to 
determine whether or not it had jurisdiction over the matter. 
Lack of subject matter jurisdiction may be raised sua sponte by 
a court. The parties cannot confer subject matter jurisdiction 
upon a judicial tribunal by either acquiescence or consent, nor 
may subject matter jurisdiction be created by waiver, estoppel, 
consent, or conduct of the parties. Anderson v. HMO 
Nebraska, ante p. 237, 505 N.W.2d 700 (1993). Whether a 
question is raised by the parties concerning jurisdiction of a 
lower court or tribunal, it is not only within the power but the 
duty of an appellate court to determine whether the appellate 
court has jurisdiction over the matter before it. Jn re Interest of 
D.M.B., 240 Neb. 349, 481 N.W.2d 905 (1992). 

There are three types of final orders which may be 
reviewed on appeal. Neb. Rev. Stat. §§ 25-1902 (Reissue 
1989) and 25-1911 (Cum. Supp. 1992). The three types are 
(1) an order which affects a substantial right and which 
determines the action and prevents a judgment, (2) an 
order affecting a substantial right made during a special 
proceeding, and (3) an order affecting a substantial right 
made on summary application in an action after judgment 
is rendered. 

Jarrett v. Eichler, ante p. 310, 313, 506 N.W.2d 682, 684 (1993). 
To be a “final order” under the first type of reviewable order, 
an order must dispose of the whole merits of the case and must 
leave nothing for further consideration of the court, and thus, 
the order is final when no further action of the court is required 
to dispose of the pending cause; however, if the cause is retained 
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for further action, the order is interlocutory. In re Interest of 
L.W., 241 Neb. 84, 486 N.W.2d 486 (1992). Moreover, if a 
party’s substantial rights are not determined by the court’s 
order and the cause is retained for further action, the order is 
not final for purposes of appeal. Larsen v. Ralston Bank, 236 
Neb. 880, 464 N. W.2d 329 (1991). 


SUBSTANTIAL RIGHT 

We find a substantial right of Farmers’ was affected. A 
substantial right is an essential legal right, not a mere technical 
right. Jarrett v. Eichler, supra. The trial court had granted a 
directed verdict to Farmers. The district court’s order reversing 
the judgment of the trial court and remanding the case for a 
trial on the merits took away a judgment that had been rendered 
in Farmers’ favor. 


FINAL ORDER 

The district court’s order was a final order for purposes of 
appeal because its judgment could be executed without any 
further action by the district court. In Ribble v. Furmin, 69 
Neb. 38, 94 N.W. 967 (1903), we held that a judgment of the 
district court on appeal from a final order of an inferior court, 
which leaves nothing further to be done in that district court, is 
a final order, even though the case is remanded for further 
proceedings below. At issue in Ribble v. Furmin was the 
propriety of this court’s reviewing an order of the district court 
reversing an order of the county court denying leave to file a 
claim in an estate proceeding. The district court reversed the 
order of the county court and ordered the county court to 
permit the petitioner to file the claim. The district court’s order 
was appealed. The claimant moved to dismiss on the ground 
that the district court’s order was not a final order. 

In Ribble v. Furmin, we stated that a judgment or order 
which precludes further inquiry into the rights of the parties in 
the court in which it is rendered is final. Therefore, because the 
district court’s order at issue in Ribble v. Furmin precluded any 
further inquiry by the district court as to the rights of the 
parties, it was a final order. 

A petition in error in the district court to review a 
judgment or order of an inferior tribunal is an 
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independent proceeding, having for its immediate object a 
reversal of the judgment or order complained of. Hence, a 
judgment of reversal in such a case may be reviewed in this 
court, notwithstanding the cause stands for trial on its 
‘merits in the district court ... . As the immediate object of 
the proceeding is to reverse the judgment or order of the 
inferior tribunal, the proceeding is regarded as fully 
terminated when that judgment is reversed, and the 
original cause remains for trial in the district court after 
reversal, not the independent error proceeding. 

Ribble v. Furmin, 69 Neb. at 41-42, 94 N.W. at 969. Accord, 

Tootle, Hosea & Co. v. Jones, 19 Neb. 588, 27 N. W. 635 (1886); 

Banks v. Uhl, 5 Neb. 240 (1876). 

The court in Ribble v. Furmin added: 

[W]hen, on appeal, the judgment of reversal also remands 
the cause for further proceedings in the inferior tribunal, 
it is manifest that the cause is fully disposed of so far as the 
district court is concerned. It has nothing more to do. Its 
judgment may be executed fully without any further 
action. All further inquiry into the rights of the parties in 
that court is precluded. The judgment of the district court 
is final because it terminates the proceedings in that court 
and leaves nothing pending therein. 
(Emphasis supplied.) 69 Neb. at 43, 94 N.W. at 969. 

In the case before us, once the district court rendered a 
judgment remanding the case for a trial on the merits in the 
lower court, its judgment was final because it terminated the 
proceedings in the district court, and its judgment reversing the 
trial court’s order could be fully executed without any further 
action by the district court. 


MartTIN V. ZWEYGARDT 

The Court of Appeals found it had no jurisdiction to hear the 
appeal because the decision of the district court was not a final, 
appealable order. The Court of Appeals cited Martin v. 
Zweygardt, 199 Neb. 770, 771, 261 N.W.2d 379, 380 (1978), in 
which this court stated, “[A] judgment of reversal with a 
remand for further proceedings is not final for the purposes of 
appeal.” However, we find that Martin v. Zweygardt is 
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inconsistent with prior decisions regarding final orders. Martin 
v. Zweygarat distinguished Ribble v. Furmin, supra, stating 
that the order in the latter case was appealable because a 
proceeding for leave to file a claim was distinct from a hearing 
on the merits of the claim at the trial court level. This distinction 
is unwarranted. The issue in both cases was whether an order of 
the district court reversing a county court’s final order, resulting 
in a full hearing on the merits of the claim in the county court, is 
a final order. In concluding such an order of the district court 
was a final order, this court focused, in Ribble v. Furmin, on 
whether the district court had retained the cause for any further 
action by the district court, not on whether the proceeding for 
leave to file the claim was separate from the hearing on the 
claim. This court found that since the district court did not 
retain the cause for further action, the district court’s order 
remanding the case for further proceedings was a final order. 
This is a correct statement of the law. To the extent that Martin 
v. Zweygardt is construed to provide that an order of a district 
court reversing a final order of the trial court and remanding 
the case for a trial on the merits is never a final order, it is 
overruled. 

Since we find that the district court’s judgment of reversal 
with a remand for further proceedings was a final order, this 
court has jurisdiction to review the issues raised on appeal by 
the parties. 


DIRECTED VERDICT 

In reviewing the action of a trial court, an appellate court 
must treat a motion for directed verdict as an admission of the 
truth of all competent evidence submitted on behalf of the party 
against whom the motion is directed. Such being the case, the 
party against whom the motion is directed is entitled to have 
every controverted fact resolved in its favor and to have the 
benefit of every inference which can reasonably be deduced 
from the evidence. Wilson v. Misko, ante p. 526, 508 N.W.2d 
238 (1993). In order to sustain a motion for directed verdict, 
the court resolves the controversy as a matter of law and may do 
so only when the facts are such that reasonable minds can draw 
but oneconclusion from the evidence. Id. 
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VANDALISM OR MALICIOUS MISCHIEF 

Farmers contends the district court erred in remanding the 
case for a trial on the merits because the Rohdes failed to 
present sufficient evidence to show that the water in the oil 
barrel had resulted from an intentional, malicious act, as 
required under the insurance coverage. 

The policy states in relevant part: “This policy under this 
form insures against direct loss to the property covered by the 
following perils . . . . Vandalism or Malicious Mischief, 
meaning only the wilful and malicious damage to or destruction 
of the property covered... .” 

When asserting a breach of an insurance contract, the 
plaintiff has the burden of bringing his claim within the 
limitations of the policy. The Rohdes must therefore prove both 
that the loss was the result of the vandalism and that it was 
accompanied by intent and malice. See Craig v. Farmers Mut. 
Ins. Co., 239 Neb. 271, 476 N.W.2d 529 (1991). See, also, 
Ditloff v. State Farm Fire & Cas. Co., 225 Neb. 375, 406 
N.W.2d 101 (1987); Swedberg v. Battle Creek Mut. Ins. Co., 
218 Neb. 447, 356 N.W.2d 456 (1984). 

We have addressed the issue of coverage under the vandalism 
and mischief clause of an insurance policy in several cases. See, 
Craig v. Farmers Mut. Ins. Co., supra; Ditloff v. State Farm 
Fire & Cas. Co., supra; Swedberg v. Battle Creek Mut. Ins. 
Co., supra. 

In Swedberg v. Battle Creek Mut. Ins. Co., we held that to 
recover under a policy insuring against loss caused by 
vandalism and malicious mischief, the plaintiff must show by a 
preponderance of the evidence, direct or circumstantial, that 
the damage was caused by acts intended to damage the property 
in question. 

Circumstantial evidence is not sufficient to sustain a verdict 
depending solely thereon for support, unless the circumstances 
proved by the evidence are of such a nature and so related to 
each other that the conclusion reached by the jury is the only 
one that can fairly and reasonably be drawn therefrom. Ditloff 
v. State Farm Fire & Cas. Co., supra. 

In Ditloff v. State Farm Fire & Cas. Co., we addressed the 
issues of intent and malice. The plaintiffs sought payment from 
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their insurance company under a substantially similar clause to 
the one at issue in this case. They alleged that vandals had 
willfully and maliciously opened the gate on one of their grain 
trailers, causing corn to flow from the trailer onto the ground. 
Some of the plaintiffs’ cattle ate excessive quantities of corn 
and died. 


INTENT 
In Ditloff v. State Farm Fire & Cas. Co., the plaintiffs 
offered no direct proof of who opened the gate. Instead, they 
’ sought to prove it was an unidentified person by ruling out 
other possible actors, to wit, the cattle, or the two men who fed 
the cattle. We found the plaintiffs presented sufficient direct 
evidence to refute the two other possible theories of who or 
what opened the gate to the grain. 
When there is direct evidence sufficient to refute all 
theories of the cause of damage except the one established 
solely by circumstantial evidence, there then remains but 
one inference deducible from the facts under the 
circumstances, and it is within the province of the trier of 
fact to make this determination. 

Ditloff v. State Farm Fire & Cas. Co., 225 Neb. at 380, 406 

N.W.2d at 105. 

In the present case, the Rohdes presented sufficient direct 
evidence to refute Farmers’ theory that the water in the oil 
drum had resulted from condensation. The Rohdes presented 
evidence that the oil drum was not contaminated prior to 
arriving at the farm. The oil drum was sealed when Robert 
Rohde received it, and the oil was used two or three times 
without causing damage to either of the power units. The 
damaged power unit was serviced exclusively by Robert Rohde 
and Eugene Revelenski. Although Randolph Baer stated that 
an oil barrel would be more prone to condensation once the 
factory seal was broken and that a half-filled drum of oil was 
more prone to condensation, he also stated that even if 
condensation did occur, it would be highly unlikely that the 
condensation would result in the amount of water found in the 
oil drum. We find the evidence presented by the Rohdes 
sufficiently refutes the alternative theory set forth by Farmers 
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and raises the inference that someone intentionally 
contaminated the oil drum with water. 


MALICE 
We now turn to the issue of malice. Citing Swedberg v. Battle 
Creek Mut. Ins. Co., 218 Neb. 447, 356 N.W.2d 456 (1984), we 
recognized in Ditloff v. State Farm Fire & Cas. Co. that malice 
can be presumed from the mere doing of an act. In Swedberg v. 
Battle Creek Mut. Ins. Co., the insured’s cattle died after 
ingesting a poisonous substance found in a bucket. The bucket 
with the poisonous substance had been discarded on a portion 
of the insured’s property which had other discarded material on 
it. There was no evidence of who had discarded the substance, 
and the insured admitted he did not believe anyone intended to 
harm him or his livestock. 
The court in Swedberg v. Battle Creek Mut. Ins. Co. found 
that in order to recover under the policy, the plaintiff had to 
present evidence which showed the bucket with the poison was 
placed there intentionally and with a malicious intent. While 
finding intent in the act of discarding the material, the court 
found there was insufficient evidence to prove malice. The 
evidence established that the area in which the poison was 
discarded had been previously used to discard other material. 
The court also found no evidence to suggest the person 
discarding the material knew or should have known that the 
cattle were within the immediate area and would be harmed by 
the substance. However, the court noted: 
Certainly, if a can of poisonous substance is placed on the 
front steps of a home or near the feeding troughs of 
livestock, both places where one would not expect to find 
such a substance, the intent of doing harm may be 
presumed and malice established by reason of the act of 
placing the poison. 

Swedberg v. Battle Creek Mut. Ins. Co., 218 Neb. at 451, 356 

N.W.2d at 460. 

We find the court’s example in Swedberg v. Battle Creek 
Mut. Ins. Co. analogous to the situation in the case before us. 
No one would expect anyone to pour water into a drum 
containing oil. Certainly, the Rohdes did not expect to find . 
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water inside the oil drum, especially since the oil had been used 
at least twice before without any problems. Furthermore, we 
held in Ditloff v. State Farm Fire & Cas. Co., 225 Neb. at 384, 
406 N.W.2d at 106, that “malice may be presumed from an 
intentional act if damage of some kind to some property should 
or could have been reasonably expected to result from such 
act.” It would be reasonable to expect that the oil for lubrication 
contained in the drum, when contaminated with water, would 
cause damage when used to service the power units. Under these 
facts, a presumption of malice arises. A directed verdict should 
not have been granted by the trial court. 


CONCLUSION 

The order of the district court reversing the county court’s 
judgment and remanding the case for a trial on the merits was a 
final and appealable order because no further action of the 
district court was required to dispose of it and because it 
‘affected a substantial right of. Farmers’. In addition, we find 
that the Rohdes presented sufficient evidence to overcome a 
directed verdict. Therefore, we reverse the decision of the Court 
of Appeals and remand the cause to that court with directions 
to remand the cause consistent with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. JULIUS C. ICE, APPELLANT. 
509 N.W.2d 407 


Filed January 7, 1994. No. S-93-191. 


1. Juvenile Courts: Jurisdiction: Waiver: Pleas: Appeal and Error. A voluntary 
guilty plea following the denial of a motion to waive jurisdiction to the juvenile 
court does not preclude a challenge to such action on appeal. 

2. Courts: Juvenile Courts: Jurisdiction: Appeal and Error. The standard applied 
when reviewing a trial court’s denial of a motion to transfer the proceedings to 
juvenile court is abuse of discretion. 

3. Criminal Law: Courts: Juvenile Courts: Jurisdiction: Waiver. In deciding 
whether to grant a requested waiver and to transfer the proceedings to juvenile 
court, the court having jurisdiction over a pending criminal prosecution must 
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carefully consider the juvenile’s request in light of the criteria set forth in Neb. 
Rev. Stat. § 43-276 (Reissue 1988). 

4. Courts: Juvenile Courts: Jurisdiction. Consideration of the criteriain Neb. Rev. 
Stat. § 43-276 (Reissue 1988) is a balancing test, and the court need not decide all 
these criteria against a juvenile before it may deny a motion to transfer 
proceedings to the juvenile court. 

5. Sentences: Appeal and Error. An appellate court will not disturb a sentence that 
falls within the statutory limits unless the sentence constitutes an abuse of 
discretion. 

6. Criminal Law: Motions for Continuance: Appeal and Error. A decision whether 
to grant a continuance in a criminal case is within the discretion of the trial court 
and will not be disturbed on appeal absent an abuse of discretion. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Stanford L. Sipple, of DeCamp Legal Services, P.C., for 
appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


WHITE, J. 

Julius C. Ice appeals from an order of the district court 
denying his motion to transfer the proceedings to juvenile 
court, and from the sentences imposed after he pled guilty to 
one count of robbery and one count of terroristic threats. 

On July 11, 1992, two passengers traveling with appellant 
jumped out of the car and began beating a young man. 
Appellant allegedly participated in the beating. The three then 
took approximately $40 from the young man and left. Later, 
still accompanied by the two passengers, appellant pulled a gun 
on another young man and threatened him. 

Appellant was charged with robbery, theft, and terroristic 
threats. Appellant, who was 15 years old at the time of the 
alleged offenses, moved in the district court to transfer the 
proceedings to juvenile court. In support of that motion, 
appellant presented evidence that he was amenable to treatment 
and that appropriate treatment facilities were available within 
the juvenile court system. The court denied the motion and 


STATE v. ICE 877 
Cite as 244 Neb. 875 


found, in part, that the treatment appellant required was not 
available through the juvenile court system, particularly 
because he would require treatment and supervision beyond the 
age of majority. The court also noted that the alleged offenses 
were carried out in a violent and premeditated manner and that 
appellant had previously been in several juvenile programs 
without any successful results. 

Appellant then pled guilty to one count of robbery and one 
count of terroristic threats. The court sentenced appellant to 4 
to 10 years’ imprisonment for the robbery conviction and 1 to3 
years’ imprisonment for the terroristic threats conviction. The 
court further ordered that the sentences be served 
consecutively. The court refused appellant’s request to continue 
the sentencing until after appellant entered and completed a 
rehabilitation program. 

Appellant contends that the district court erred in (1) failing 
to transfer the proceedings to juvenile court, (2) imposing an 
excessive sentence, and (3) refusing to continue the sentence 
until after appellant entered and completed a rehabilitation 
program. 

At the outset, we note that appellant’s voluntary guilty pleas 
following the denial of his motion to waive jurisdiction to the 
juvenile court do not preclude appellant’s challenge to such 
action on appeal. See, State v. Doyle, 237 Neb. 944, 468 
N.W.2d 594 (1991); State v. Phinney, 235 Neb. 486, 455 N.W.2d 
795 (1990). 

The standard applied when reviewing a trial court’s denial of 
a motion to transfer the proceedings to juvenile court is abuse 
of discretion. /d.; State v. Nevels, 235 Neb. 39, 453 N.W.2d 579 
(1990); State v. Thieszen, 232 Neb. 952, 442 N. W.2d 887 (1989). 
In deciding whether to grant the requested waiver and to 
transfer the proceedings to juvenile court, the court having 
jurisdiction over a pending criminal prosecution must carefully 
consider the juvenile’s request in light of the criteria set forth in 
Neb. Rev. Stat. § 43-276 (Reissue 1988). See Neb. Rev. Stat. 
§ 29-1816 (Reissue 1989); Doyle, supra; Phinney, supra; 
Thieszen, supra. 

Section 43-276 requires that the court consider: 

(1) The type of treatment such juvenile would most likely 
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be amenable to; (2) whether there is evidence that the 
alleged offense included violence or was committed in an 
aggressive and premeditated manner; (3) the motivation 
for the commission of the offense; (4) the age of the 
juvenile and the ages and circumstances of any others 
involved in the offense; (5) the previous history of the 
juvenile, including whether he or she had been convicted 
of any previous offenses or adjudicated in juvenile court, 
and, if so, whether such offenses were crimes against the 
person or relating to property, and other previous history 
of antisocial behavior, if any, including any patterns of 
physical violence; (6) the sophistication and maturity of 
the juvenile as determined by consideration of his or her 
home, school activities, emotional attitude and desire to 
be treated as an adult, pattern of living, and whether he or 
she has had previous contact with law enforcement 
agencies and courts and the nature thereof; (7) whether 
there are facilities particularly available to the juvenile 
court for treatment and rehabilitation of the juvenile; (8) 
whether the best interests of the juvenile and the security 
of the public may require that the juvenile continue in 
custody or under supervision for a period extending 
beyond his or her minority and, if so, the available 
alternatives best suited to this purpose; and (9) such other 
matters as the county attorney deems relevant to his or her 
decision. 
Accord, Doyle, supra; Phinney, supra; Thieszen, supra. The 
consideration of the criteria in § 43-276 is a balancing test, and 
the court need not decide all these criteria against the juvenile 
before it may deny the motion. See, Phinney, supra; Thieszen, 
supra. 

The district court held a hearing at which evidence was 
presented regarding the criteria outlined above. In reaching its 
decision, the district court considered the evidence and made 
findings of fact in light of each criterion. The following 
constitutes a brief summary of the district court’s findings. 

The court determined that appellant’s behavior and 
substance abuse problems require treatment that is not 
available in the juvenile court system. The court stated that the 
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offenses alleged by the county attorney, if true, are of a 
particularly violent and aggressive nature. Moreover, the court 
noted that the alleged acts were perpetrated against persons 
rather than property. The court reviewed appellant’s prior 
involvements with the juvenile court system and noted that 
prior treatment within the juvenile system was not successful. 
The court found that appellant conducts himself as an 
emancipated minor, rather than a minor who is dependent on 
family and school. The court determined that appellant 
requires treatment and supervision for an extended period of 
time, beyond the age of majority. Finally, the court stated that 
appellant’s best interests in being treated and rehabilitated, and 
Society’s best interests, require that appellant’s case not be 
transferred to the juvenile court system. 

Our review of the record indicates that the court properly 
considered the mandatory criteria together with the relevant 
evidence. The decision not to transfer the proceeding to the 
juvenile court is supported by the appropriate evidence, and we 
therefore find that the court did not abuse its discretion when it 
denied appellant’s motion to transfer. 

Appellant next contends that the sentence imposed by the 
district court is excessive and constitutes an abuse of discretion. 
Appellant was sentenced to 4 to 10 years’ imprisonment for the 
robbery conviction and 1 to 3 years’ imprisonment for the 
terroristic threats conviction. In connection with the 
sentencing, appellant also contends that the district court 
abused its discretion when it refused to continue the sentencing 
hearing so that appellant-could participate in a rehabilitation 
program. 

An appellate court will not disturb a sentence that falls 
within the statutory limits unless the sentence constitutes an 
abuse of discretion. State v. Thieszen, 232 Neb. 952, 442 
N.W.2d 887 (1989). Similarly, the decision whether to grant a 
continuance in a criminal case is within the discretion of the trial 
court and will not be disturbed on appeal absent an abuse of 
discretion. State v. Valdez, 239 Neb. 453, 476 N.W.2d 814 
(1991). 

The statutory penalty for the robbery conviction is not less 
than | nor more than 50 years’ imprisonment. See Neb. Rev. 
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Stat. §§ 28-324 and 28-105 (Reissue 1989). The statutory 
penalty for the terroristic threats conviction is up to 5 years’ 
imprisonment, a $10,000 fine, or both. See Neb. Rev. Stat. 
§§ 28-311.01 (Reissue 1989) and 28-105. The sentences imposed 
on appellant are well within the statutory limits, and in light of 
the record; the sentences do not constitute an abuse of 
discretion. See State v. Doyle, 237 Neb. 944, 468 N.W.2d 594 
(1991). 

The district court denied appellant’s motion to continue the 
sentencing until appellant had entered and completed a 
rehabilitation program. The record reflects that appellant has 
had several opportunities to take advantage of rehabilitation 
alternatives, without success. The district court was aware of 
this when it found that appellant’s best interests require 
supervision and treatment within the adult penal system. After 
a review of the record, we find that the district court did not 
abuse its discretion when it overruled appellant’s motion to 
continue the sentencing. 

We therefore affirm the decision of the district court. 

AFFIRMED. 


STATE OF NEBRASKA ON BEHALF OF MINOR CHILDS.M., APPELLEE, 
v. ROBERT E. OGLESBY, APPELLANT. 
510N.W.2d 53° 


Filed January 14, 1994. Nos. S-91-646, S-91-824. 


1. Paternity: Limitations of Actions. Under the provisions of Neb. Rev. Stat. 
§ 43-1411 (Reissue 1988), actions brought by a guardian or next friend on behalf 
of children born out of wedlock may be brought within 18 years after the child’s 
birth. 

2. Paternity: Equal Protection. Neb. Rev. Stat. § 43-1411 (Reissue 1988) does not 
violate the Equal Protection Clause of either the U.S. Constitution or the 
Nebraska Constitution. 

3. Paternity: Limitations of Actions. Neb. Rev. Stat. § 43-1411 (Reissue 1988) 
does not extend the statute of limitations for anyone other than the minor child 
involved. 

4. Paternity: Child Support. Child support ina paternity action is to be determined 
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in the same manner as in cases of children born in lawful wedlock. 

5. Paternity: Child Support: Appeal and Error. A trial court’s award of child 
support in a paternity case will not be disturbed on appeal in the absence of an 
abuse of discretion by the trial court. 

Appeal from the District Court for Lancaster County: EARL 
J. WiITTHOFF, Judge. Judgment in No. S-91-646 affirmed as 
modified. Judgment in No. S-91-824 reversed, and cause 
remanded for further proceedings. 


Lori L. Wilson, of Johnson & Wilson, for appellant. 


Gary E. Lacey, Lancaster County Attorney, and Andrew R. 
Jacobsen for appellee. 


HastTinGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


GRANT, J., Retired. 

These two cases were initiated by the filing of a single petition 
by the State of Nebraska on behalf of minor child S.M. against 
defendant-appellant, Robert E. Oglesby. The petition, filed 
August 1, 1989, alleged that the child was born out of wedlock 
on June 24, 1977, and was the child of Lori Jo Tretts and 
defendant. The petition further alleged that the State had paid 
the medical expenses in connection with the birth of the child; 
that the child was a dependent child; and that Tretts had 
received “public assistance, commonly known as ADC 
payments.” The State asked for judgment establishing that 
defendant was the natural father of the minor child; for support 
of the child from August 1, 1987; and for medical expenses in 
connection with the child’s birth. 

Defendant, by answer, generally denied the allegations of the 
petition and alleged that Neb. Rev. Stat. §§ 43-1406, 43-1407, 
43-1411, and 43-1412 (Reissue 1988) were unconstitutional, in 
that such statutes authorized this action which was instituted 
more than 12 years after the child’s birth. 

Trial was held on June 26, 1990. On May 21, 1991, the court 
entered its order determining that defendant was the natural 
father of the minor child; that the statutes in question were 
constitutional; that defendant should pay $50 per month child 
support beginning on May 1, 1991; and that defendant should 
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pay $570 “for medical expenses incurred in relation to the 
pregnancy, confinement and recovery of Lori Jo Tretts in the 
birth of [the child].” The trial court set a date to review 
defendant’s child support obligation. Defendant timely 
appealed this judgment in case No. S-91-646. 

On June 13, 1991, a hearing was held on the issue of the 
amount of defendant’s child support. After trial, defendant 
was ordered to pay $230 per month for support of the child, 
beginning July 1, 1991. Defendant timely appealed this 
judgment in case No. S-91-824. 

In this court, since case No. S-91-646 involved the 
constitutionality of a statute, the appeal was treated as a direct 
appeal to this court. See Neb. Rev. Stat. § 24-1106(1) (Cum. 
Supp. 1992). The appeal in case No. S-91-824 also raised the 
issue of the constitutionality of the same statutes, as well as the 
question of the appropriateness of the strict application of this 
court’s child support guidelines. The two cases were joined for 
disposition in this court. 


CASE NO. S-91-646 

In this case, evidence was adduced that the child was born on 
June 24, 1977, and that defendant and Tretts had sexual 
intercourse on three occasions in September 1976. Tretts 
testified that defendant was the father of the child. Evidence of 
blood tests on defendant, Tretts, and the child was received 
without objection. That evidence showed “the probability of 
paternity [of defendant] is 99.25%.” 

The trial court found that defendant was the father of the 
child and entered an order as set out above. 

Defendant timely appealed and, in this court, assigns a single 
error, alleging that “Nebr. Rev. Stats. Sections 43-1406-07, 
43-1411, and 43-4112 [sic] [are] unconstitutional and void 
because they deny defendant his right to due process of law and 
equal protection ....” We affirm, as herein modified. 

The appeal is directed primarily against § 43-1411 (Reissue 
1988), which provided: 

A civil proceeding to establish the paternity of a child 
may be instituted, in any district court of the district where 
the child is domiciled or found, by (1) the mother or the 
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alleged father of such child, either during pregnancy or 


within four years after the child’s birth . . . or (2) the 
guardian or next friend of such child within eighteen years 
after the child’s birth. 


We note that § 43-1411 was amended by 1991 Neb. Laws, L.B. 
457, § 16, and 1993 Neb. Laws,.L.B. 500, § 54, in ways not 
affecting our determination in this case. 

Defendant’s position is that “[t}his statute provides for a four 
year limitation of a mother’s or a father’s right to establish 
paternity, yet, allows someone else to bring the action on behalf 
of the child within eighteen years.” Brief for appellant in case 
No. S-91-646 at 5. 

Our determination in this case was foreshadowed by our 
decision in Doak v. Milbauer, 216 Neb. 331, 343 N.W.2d 751 
(1984). In that case, we considered the constitutionality of Neb. 
Rev. Stat. § 13-111 (Reissue 1977). Section 13-111 is now 
§ 43-1411, which is the statute at issue in this case. In Doak, 216 
Neb. at 334-35, 343 N.W.2d at 753, we stated: 

The clear import of the language of § 13-111 is that the 
mother’s cause of action to establish the paternity of her 
child in order to recover her damages is barred 4 years 
after the child’s birth. There is, however, no such 
limitation on a cause of action brought on the child’s 
behalf by a guardian or next friend to establish paternity 
and secure the child’s rights. 

In Doak, we held that a parent’s right to initiate actions in 
connection with children born out of wedlock is barred after 4 
years, and in this case, we hold that under the provisions of 
§ 43-1411, actions brought by a guardian or next friend on 
behalf of children born out of wedlock may be brought within 
18 years after the child’s birth. 

Defendant contends that § 43-1411 and related statutes 
constitute an unconstitutional “statutory scheme for the 
bringing of paternity actions” because of the different 
treatment of children, mothers, and putative fathers who do 
not require public assistance. Brief for appellant in case No. 
S-91-646 at 6. That contention is without merit. Section 43-1411 
provides that any child, through a guardian or next friend, may 
assert rights to knowledge of paternity and to support for 18 
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years after the child’s birth. Such a statute complies completely 
with the State’s “parens patriae” role in protecting the rights of 
minors who are under a legal disability to sue on their own 
behalf. Any guardian or next friend, including the State, can 
bring such actions. Drennen v. Drennen, 229 Neb. 204, 426 
N.W.2d 252 (1988), relied on by defendant, does not support 
defendant’s position. Drennen held that a statutory scheme 
providing for different systems for handling the cases of minor 
children receiving public assistance and minor children not 
receiving public assistance was “unconstitutional as violating 
the equal protection clause of the U.S. Constitution and Neb. 
Const. art. I, § 13 and art. III, § 18.” 229 Neb. at 218, 426 
N.W.2d at 260. Section 43-1411 does not violate the Equal 
Protection Clause of either the U.S. Constitution or the 
Nebraska Constitution. The determination of the trial court 
that § 43-1411 is constitutional is affirmed. 

We do note, however, that a part of the relief granted by the 
trial court was improper. In addition to determining the child’s 
natural father and providing for support of the child, the trial 
court ordered judgment “for medical expenses incurred in 
relation to the pregnancy, confinement and recovery of Lori Jo 
Tretts in the birth of [the child].” That part of the judgment is 
not based on the rights of the child, but is in relation to the 
rights of the child’s mother. As such, it was barred by the 
applicable 4-year statute of limitations affecting the rights of 
the mother or the mother’s assignee. Section 43-1411 does not 
extend the statute of limitations for anyone other than the 
minor child involved. 


CASE NO. S-91-824 

In case No. S-91-646, above, the court ordered defendant to 
pay $50 per month as support for the minor child beginning on 
May 1, 1991, and ordered a later review of that amount. The 
amount of that monthly payment was not challenged by 
defendant. After the review hearing, the court ordered 
defendant to pay $230 per month as support, effective July 1, 
1991, 

Defendant timely appealed that order and in this court 
assigns a single error: “The trial court abused its discretion in 
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failing to find that the strict application of the Nebraska 
Supreme Court child support guidelines would result in an 
unjust and inequitable child support order.” We agree, and we 
reverse the order and remand the cause for further proceedings. 

In its brief, the State alleges that the court applied the child 
support guidelines in setting the support payment. Under our 
Nebraska Child Support Guidelines, paragraph C, this court 
has provided that the guidelines shall be applied as a rebuttable 
presumption and that child support orders shall be established 
in accordance with the guidelines unless one or both parties 
have produced sufficient evidence to rebut the presumption 
that the guidelines should be applied. Paragraph C(5) of the 
guidelines provides that deviations are permissible “whenever 
the application of the guidelines in an individual case would be 
unjust or inappropriate.” 

This rule was enacted by the Supreme Court pursuant to the 
authority of Neb. Rev. Stat. § 42-364.16 (Reissue 1988), which 
provides: 

The Supreme Court shall provide by court rule, as a 
rebuttable presumption, guidelines for the establishment 
of all child support obligations. Child support shall be 
established in accordance with such guidelines unless the 
court finds that one or both parties have produced 
sufficient evidence to rebut the presumption that the 
application of the guidelines will result in a fair and 
equitable child support order. 

It is clear that child support in a paternity action is to be 
determined in the same manner as in cases of children born in 
lawful wedlock. Neb. Rev. Stat. § 43-1402 (Reissue 1988). It is 
further established that the trial court’s award of child support 
in a paternity case will not be disturbed on appeal in the absence 
of an abuse of discretion by the trial court. State v. Smith, 231 
’ Neb. 740, 437 N. W.2d 803 (1989). 

The evidence before the trial court showed that the minor 
child in question was born to Tretts on June 24, 1977. As set out 
above, on May 21, 1991, defendant was determined by the 
court to be the father of the child. Evidence was adduced at the 
trial to set support for the child. The evidence showed the 
amount of income for both parents. The evidence also showed 
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that the child’s mother could not remember if she had ever told 
defendant directly that he was the father of the child, but that 
“basically everybody knew.” The mother testified that she and 
defendant did not live together, but had had sexual intercourse 
three times in September 1976. The child’s mother was sure that 
defendant was the father and further testified that defendant 
had seen the child once in 1980 and again in 1989, at the time 
blood tests were taken. The child’s mother testified that she 
would not have brought the action before the State filed 
because she did not want defendant involved in the child’s life. 
The mother further testified: “I don’t like what’s going on. 
[Defendant] doesn’t want to be here. I really don’t want to be 
here. And [the child] has met [defendant] one time that he can 
remember.” 

Defendant testified that he was married in 1980 to a different 
woman and divorced in 1983. Defendant further testified he 
remarried in 1985 and that three children were born of that 
marriage. Defendant was supporting that family of 
five—himself, his wife, and the three children. Defendant 
further testified that he and his family lived “pay check to pay 
check” and had no savings. 

In their briefs, both parties state that the trial court used the 
child support guidelines in calculating the support payment due 
from defendant. Our calculations do not result in the same 
dollar figure determined as support, but it is clear that if the 
guidelines were followed, defendant’s support of his present 
family did not qualify as a deduction in calculating appropriate 
child support for the minor child involved herein. Worksheet 1, 
“Basic Net Income and Support Calculation,” set out in the 
guidelines provides a deduction for “[c]hild support previously 
ordered for children not of this marriage.” Defendant is living 
with and supporting a family and has not previously been 
ordered to pay child support. If the support ordered by the 
court in this case gives no consideration at all to the present 
children, we find that the trial court abused its discretion in not 
first determining that, under. the particular facts of this case, 
the strict application of the guidelines would be unjust or 
inappropriate, as set out in the Nebraska Child Support 
Guidelines, paragraph C(5). 
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If the State of Nebraska or the mother of the child in 
question had petitioned for the relief sought in this case at any 
time between the birth of the child in 1977 and defendant’s 
marriage to the mother of his three children in 1985, defendant 
would have been in a position to responsibly fulfill his 
obligation to the child who is the subject of this action and to 
the children of his later marriage. Evidence showed that the 
State was aware in 1977 of the mother’s contention that 
defendant was the father of the child. 

By this holding, we do not in any way hold that defendant 
should not be required to pay support for the minor child in this 
action. We hold only that under the particular facts in this case, 
consideration should be given to defendant’s obligations to the 
children of his marriage. 

The judgment as to the child support ordered in the 
modification order of July 31, 1991, is reversed, and the cause is 
remanded, on that issue, for further proceedings. 

JUDGMENT IN No. S-91-646 AFFIRMED AS MODIFIED. 
JUDGMENT IN No. S-91-824 REVERSED, AND CAUSE 
REMANDED FOR FURTHER PROCEEDINGS. 


STATE OF NEBRASKA EX REL. DON STENBERG, ATTORNEY 
GENERAL, APPELLEE, V. AMERICAN MIDLANDS, INC., A NEBRASKA 
CORPORATION, DOING BUSINESS AS AMERICAN MIDLANDS OF 
NEBRASKA, INC., A NEBRASKA CORPORATION, ET AL., APPELLEE, 
AND JAMES C. BAZEMORE, INDIVIDUALLY AND AS AN OFFICER OF 
SAID AMERICAN MIDLANDS, INC., AND JEANINE J. BAZEMORE, 
ALSO KNOWN AS JEANINE J. REIFSCHNEIDER, INDIVIDUALLY AND AS 
AN OFFICER OR DIRECTOR OF SAID AMERICAN MIDLANDS, INC., 
APPELLANTS. 

509 N.W.2d 633 


Filed January 14, 1994. No. S-91-741. 


1. Consumer Protection: Penalties and Forfeitures. The Attorney General of the 
State of Nebraska may bring an action to recover a civil penalty for a violation of 
Neb. Rev. Stat. § 59-1602 (Reissue 1988). 
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2. Constitutional Law: Consumer Protection: Penalties and Forfeitures. The 
Consumer Protection Act is not invalid because it does not specify that any civil 
penalty recovered by the State shall be paid to the appropriate school fund as 
required by article VII, § 5, of the Nebraska Constitution. 

3. Consumer Protection: Penalties and Forfeitures. Civil penalties assessed by a 
district court for each violation of the Consumer Protection Act by defendants 
are not excessive although in excess of the amount defendants can afford to pay. 


Appeal from the District Court for Douglas County: 
STEPHENA. Davis, Judge. Affirmed. 


E. Terry Sibbernsen, P.C., for appellants. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee State. 


HastTIncs, C.J., BoSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 


BOSLAUGH, J. 

The plaintiff-appellee, State of Nebraska, through its 
Attorney General, originated this action in 1981 pursuant to 
Nebraska’s Consumer Protection Act, Neb. Rev. Stat. 
§ 59-1601 et seq. (Reissue 1988). The State sought to enjoin the 
defendants from continuing to engage in unfair trade practices 
and also sought the assessment of civil penalties for such 
practices. Named as defendants in the action were the 
appellants, James C. and Jeanine J. Bazemore, along with 
numerous other individuals and corporations, including 
American Midlands, Inc., a Nebraska corporation. On 
January 5, 1983, after having previously issued a temporary 
restraining order, the district court sustained the State’s motion 
for partial summary judgment and granted the injunction 
sought by the State. Due to the Bazemores’ bankruptcy 
proceedings, the hearing on the issue of civil penalties was 
delayed until 1991. After that hearing, the district court 
assessed civil penalties for which, by the district court’s order, 
the Bazemores and the corporate defendants were jointly and 
severally liable. The portion of the civil penalties which is at 
issue in this appeal amounts to $788,000. 

On May 3, 1991, following the district court’s assessment of 
civil penalties, the Bazemores moved for a new trial. The 
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corporate defendants did not join in that motion. On June 25, 
1991, the district court overruled the motion for new trial, and 
the Bazemores, but not the corporate defendants, have timely 
appealed. The Bazemores assert that the district court erred in 
assessing civil penalties for violations of § 59-1602 in an action 
brought by the Attorney General and that the district court 
abused its discretion by imposing excessive civil penalties. 

In its April 24, 1991, order assessing civil penalties, the 
district court stated: 

American Midlands was headquartered in Omaha, 
Nebraska. In ads placed or circulated across the country it 
advertised the availability of agricultural loans. The 
telephone number given in its advertisements was 
answered in Omaha. American Midlands’ employees, 
called loan correspondents, would be notified if interested 
parties had telephoned and would follow up by calling 
upon the prospect. If this follow-up proved successful, the 
American Midlands’ representative would collect a fee of 
up to $7,500.00 in advance for services the company 
purported to render in finding a loan for its “client”. 

Beginning in mid July, 1980, anew client contract began 
to be used by American Midlands which indicated the 
advance fee would be placed in escrow and would be 
drawn against only as services were rendered. The 
contract also included a fee schedule which set forth the 
charges for the various services. 

It appears that at most a handful of the hundreds of 
clients seeking loans ever obtained one. More effort and 
design appears to have gone into cultivating and 
maintaining a relationship with the client and reaping its 
benefits than in obtaining loans. Additional details of the 
company’s operations and a discussion of the Bazemores’ 
personal responsibility and liability for such operations 
may be found in this court’s Order of January 5, 1983, 
which granted the State’s Motion for Partial Summary 
Judgment on the issue of liability. Unfair or deceptive acts 
or practices prohibited by the Nebraska Consumer 
Protection Act were found to have been committed in 
connection with the “escrow” accounts.... 
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American Midlands was the brainchild of James 
Bazemore. He had worked for a similar loan-finding 
business before starting his own company and, 
consequently, had some opportunity to become aware of 
the nature of the business and some of its problems. 
Because of his central role, he bears the greatest share of 
the responsibility for what transpired. Jeanine Bazemore, 
his wife, did have check writing authority over the 
business checking account and was in a decisionmaking 
position. She also bears some of the responsibility, 
particularly with regard to the escrow account.... 

The district court’s January 5, 1983, order, which is 
referenced above, states: 
American Midlands, Inc. held itself out to the public as a 
loan finder. When clients applied for their services, a 
contract was executed and American Midlands, Inc. 
collected an advance fee, termed a service fee, from the 
client. There was also an origination fee involved. 

The contract provided that the service fee was to be 
held in escrow. The company provided the loan 
correspondents with rubber stamps reading “American 
Midlands Escrow Account No. 11-201-1” and the client’s 
check was stamped at the time the contract was executed. 

The client’s advance payment check was mailed to the 
American Midlands’ Office in Nebraska and deposited in 
its bank account at various financial institutions within 
Nebraska including the Nebraska State Bank, Ashland 
Bank and Southwest Bank of Omaha. 

None of these financial institutions were escrow agents 
and none of the accounts were escrow accounts. The 
authorized signers on these accounts were Mr. and Mrs. 
Bazemore. Upon deposit a portion of the advance 
payment was then transfered [sic] to another account 
from which the funds were used for the normal operating 
expenses of the company. A sum in the amount of 20% of 
the advance fees collected were remitted to loan agents, 
and part of the balance was used to purchase airplanes and 
automobiles to which the title was held by Jeanine J. 
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Reifschneider and J. J. B. Leasing, apparently a 
subsidiary of American Midlands. 

Due to the above and other transactions, the escrow 
accounts were reduced to a negative balance leaving 
numerous claims of clients for amounts owed them and no 
funds from which to make refunds. 


The salaries of James C. Bazemore and his wife were 
not fixed and funds would be withdrawn at their own 
discretion when available. 

An escrow account is one in which withdrawals from 
the account are subject to a condition [and] the accounts 
labeled escrow accounts by defendants here were not such 
accounts. 

The Bazemores first argue that the Consumer Protection Act 
does not authorize civil penalties for violations of § 59-1602 in 
an action brought by the Attorney General. Section 59-1602 
states: “Unfair methods of competition and unfair or deceptive 
acts or practices in the conduct of any trade or commerce shall 
be unlawful.” In addition, § 59-1608 provides that “[t]he 
Attorney General may bring an action in the name of the state 
against any person to restrain and prevent the doing of any act 
prohibited by sections 59-1601 to 59-1622... .” 

In light of §§ 59-1602 and 59-1608, the Bazemores agree that 
the Attorney General properly brought this action to prevent 
them from continuing to engage in unfair trade practices. 
However, the Bazemores argue that the section authorizing civil 
penalties, § 59-1614, does not authorize the Attorney General 
to seek civil penalties for violations of § 59-1602. Section 
59-1614 states in relevant part: 

Any person who violates section 59-1603 or 59-1604 or 
the terms of any injunction issued as provided in sections 
59-1601 to 59-1622, shall forfeit and pay a civil penalty of 
not more than twenty-five thousand dollars. 

Any person who violates section 59-1602 shall pay a 
civil penalty of not more than two thousand dollars for 
each violation. ... 

For the purpose of this section, the district court which 
issues any injunction shall retain jurisdiction, and the 
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cause shall be continued, and in such cases the Attorney 
General acting in the name of the state may petition for the 
recovery of civil penalties. 

With respect to violations of sections 59-1603 and 
59-1604, the Attorney General, acting in the name of the 
state, may seek recovery of such penalties in a civil action. 

(Emphasis supplied.) 

The Bazemores argue that because the last Micaseaoh of 
§ 59-1614 specifically authorizes the Attorney General to seek 
civil penalties for violations of §§ 59-1603 and 59-1604, the 
statute is ambiguous as to whether the Attorney General is 
authorized to seek civil penalties for violations of § 59-1602. 
The Bazemores then cite Hancock v. State ex rel. Real Estate 
Comm., 213 Neb. 807, 331 N.W.2d 526 (1983), and conclude 
that since § 59-1614 is a penal statute which must be strictly 
construed and since, according to the Bazemores, that section is 
ambiguous, it cannot be construed to authorize the Attorney 
General to seek civil penalties for violations of § 59-1602. We 
cannot agree with this conclusion. 

Section 59-1614 clearly states that “the district court which 
issues any injunction shall retain jurisdiction, and the cause 
shall be continued, and in such cases the Attorney General 
acting in the name of the state may petition for the recovery of 
civil penalties.” In this instance, the district court issued an 
injunction to prevent the Bazemores from continuing to engage 
in unfair trade practices, and the Attorney General properly 
sought civil penalties for the Bazemores’ violations of 
§ 59-1602. 

The Bazemores also assert that the imposition of civil 
penalties in this instance is prohibited by article VII, § 5, of the 
Nebraska Constitution. That section of the Constitution states 
in relevant part that “all... penalties . . . arising under the 
general laws of the state . . . shall belong and be paid over to the 
counties respectively where the same may be levied or imposed” 
and that all such penalties “shall be appropriated exclusively to 
the use and support of the common schools” of the respective 
counties. The Bazemores cite Abel v. Conover, 170 Neb. 926, 
104 N.W.2d 684 (1960), and argue that Neb. Const. art. VII, 
§ 5, prohibits the imposition of monetary penalties in a civil 


STATE EX REL. STENBERG v. AMERICAN MIDLANDS 893 
Cite as 244 Neb. 887 


action. It is clear, however, that statutes providing for the 
assessment of civil penalties are not repugnant to the Nebraska 
Constitution. See, e.g., State ex rel. Grams v. Beach, 243 Neb. 
126, 498 N.W.2d 83 (1993). 

In Abel, the court held that a statute which provides for a 
penalty in excess of actual damages to be paid to an injured 
party in a civil action violates article VII, § 5, of the Nebraska 
Constitution. Unlike Abel, the present case does not involve the 
payment of civil penalties to a private plaintiff. Although the 
district court’s order did not designate how the penalty would 
be distributed, it is implicit in such an order that the penalty 
imposed will be distributed in conformance with the provisions 
of article VII, § 5, of the Nebraska Constitution. 

The Bazemores also argue that the imposition of civil 
penalties in this instance violates article VII, § 5, of the 
Nebraska Constitution because the Consumer Protection Act 
fails to specify that any civil penalties recovered pursuant to 
that act must be paid to the appropriate school fund. Again, the 
Bazemores’ assertion lacks merit. The fact that a statute is silent 
as to the distribution of possible civil penalties does not render it 
inconsistent with the provisions of article VII, § 5, of the 
Nebraska Constitution. See Jn re Estate of Rogers, 147 Neb. 1, 
22 N.W.2d 297 (1946). 

Finally, the Bazemores contend that the trial court abused its 
discretion by imposing excessive civil penalties. Section 59-1614 
authorizes a civil penalty of not more than $2,000 for each 
violation of § 59-1602. The district court’s April 24, 1991, order 
states the following in arriving at the damages assessed: 

American Midlands obtained checks from clients 
across the country totaling about 5.7 million dollars. 
[Over 1,300] clients gave American Midlands an advance 
fee payment pursuant to the revised contract containing 
the escrow account provision. Payment checks were 
deposited in a Nebraska bank. Payment was stopped on a 
number of these checks and the accounts on which some 
of them were drawn had insufficient funds, preventing the 
checks from being honored. Payment was collected on the 
checks of 788 of these clients, however. After deducting 
for stop payment checks, insufficient funds checks and 
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refunds, the net amount collected from American 
Midlands’ clients who had entered into contracts 
containing the escrow account provision was just over 2.9 
million dollars. It does not appear that any of these paying 
clients obtained loans through the efforts of American 
Midlands. If any did, it is anegligible number. 

The district court then assessed civil penalties of $788,000, 
representing a penalty of $1,000 for each violation relating to 
the escrow account in which funds were actually obtained from 
the client. The Bazemores argue that because of their limited 
assets and income, they are unable to pay the civil penalties 
imposed, and they contend that the civil penalties are therefore 
excessive. However, as stated in Pennington v. Singleton, 606 
S.W.2d 682, 690 (Tex. 1980): 

A primary consideration in determining whether a fine 
is excessive is whether it is fixed with reference to the 
object it is to accomplish. . . . Large penalties for 
anticompetitive business practices and usurious interest 
rates have been upheld by Texas courts when considered in 
light of the abuse the penalties were designed to cure. 

See, also, State v. Ralph Williams, 87 Wash. 2d 298, 553 P.2d 
423 (1976) (substantial civil penalties imposed for deceptive 
trade practices). 

With respect to the activities of American Midlands and the 
Bazemores, the record shows that the clause regarding the 
escrow account was inserted into the client contract and that the 
escrow account was established in order to make American 
Midlands’ clients “feel secure” in paying an advance fee to the 
American Midlands representatives. According to the client 
contract, the advance fee paid by the client was to be held in an 
escrow account and that account was to be charged as services 
were rendered for the benefit of the client. It is apparent, 
however, that American Midlands and the Bazemores acted in 
total disregard of the escrow provision in the client contract and 
inserted that provision into the contract merely to lull the client 
into a false sense of security. 

The advance fees charged by American Midlands ranged 
from $1,500 to $7,500. As previously described, rather than 
maintaining these fees in an escrow account as set forth in the 
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contract, this money was diverted to pay sales commissions and 
operating expenses of American Midlands. A portion of money 
was also used to pay the Bazemores’ “salaries” and to purchase 
automobiles and airplanes. The record also contains evidence 
that American Midlands’ activities created significant financial 
hardship for American Midlands’ clients. Under these 
circumstances, we conclude that the penalties imposed by the 
district court were appropriate. 

The judgment of the district court is affirmed. 

AFFIRMED. 
CAPORALE, J., not participating in the decision. 
SHANAHAN, J., not participating. 


CATHRYN J.C. HICKLIN, APPELLANT AND CROSS-APPELLEE, V. 
Donnie D. HICKLIN, APPELLEE AND CROSS-APPELLANT. 
509 N.W.2d 627 


Filed January 14,1994. No. S-91-826. 


1. Marriage: Equity: Appeal and Error. An action to annul a marriage sounds in 
equity. As such, an appellate court will review annulment cases de novo on the 
record and will reach independent conclusions without reference to the 
conclusions reached by the trial judge, but may give weight, where the evidence 
isin conflict, to the fact that the trial judge observed and heard the witnesses and 
accepted one version of the facts rather than another. : 

2. Marriage: Divorce: Child Support: Appeal and Error. In an action for 
dissolution or annulment, a parent may accept child support and yet appeal 
other issues in the decree. A parent’s acceptance of child support does not 
preclude an appeal from a decree of dissolution or annulment. 

3. Marriage: Presumptions: Proof: Words and Phrases. For purposes of Neb. Rev. 
Stat. § 42-378 (Reissue 1988), good faith means an honest and reasonable belief 
that the marriage was valid at the time of the ceremony. Whether a party acted in 
good faith depends on the facts and circumstances of the case. Good faith is 
presumed; the burden of proof rests squarely on the party charging bad faith. 
Good faith may result either from an error of fact or from an error of law. 

4. Marriage: Divorce. Under Neb. Rev. Stat. § 42-378 (Reissue 1988), a party 
claiming good faith cannot close his or her eyes to suspicious circumstances; 
however, attending a divorce hearing does not trigger a duty to inquire as to the 
date on which the divorce will become final. 
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5. Marriage. Neb. Rev. Stat. § 42-378 (Reissue 1988) applies when one or both of 
the parties are innocent. 

Petition for further review from the Nebraska Court of 
Appeals, CONNOLLY, HANNON, and MILLER-LERMAN, Judges, on 
‘ appeal thereto from the District Court for Douglas County, 
PAuL J. HICKMAN, Judge. Judgment of Court of Appeals 
affirmed, and cause remanded with directions. 


James R. Welsh, of Bradford, Coenen, Ashford & Welsh, for 
appellant. 


PF. Render for appellee. 


HasTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ. 
WHITE, J. 


This case arises from Cathryn J.C. Hicklin’s petition for 
dissolution of marriage and Donnie D. Hicklin’s cross-petition 
for annulment. The district court found that the marriage was 
void and dismissed the petition for dissolution. Cathryn 
Hicklin (petitioner) appealed to the Nebraska Court of 
Appeals, which reversed the decision of the district court. 
Donnie Hicklin (respondent) petitioned this court for further 
review. We affirm the decision of the Court of Appeals 
reversing the district court’s judgment and remand the cause 
with directions. 

In February 1981, respondent and petitioner began living 
together in Minnesota. Both parties knew respondent had been 
and was still married to Sandra Hicklin. In October 1981, 
respondent and petitioner moved to Nebraska. 

On June 9, 1982, respondent and petitioner returned to 
Minnesota to attend respondent’s divorce hearing. On July 4, 
respondent and petitioner participated in a marriage ceremony 
in Union Mills, Iowa. After a honeymoon in Iowa, respondent 
and petitioner returned to Nebraska. Respondent and 
petitioner’s son, Jordan, was born 2 months after the wedding, 
on September 12. A second child, Jenna, was born on July 23, 
1984. 

In February 1990, petitioner filed a petition for dissolution 
of marriage. Respondent filed an answer and cross-petition for 
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annulment, alleging that he had not been legally divorced from 
Sandra Hicklin at the time of his purported marriage to 
petitioner. 

At trial, both parties presented evidence regarding their 
knowledge of respondent’s divorce. Respondent stipulated that 
at the time of the marriage ceremony, he believed he had been 
legally divorced. Petitioner testified that at the time of the 
marriage ceremony, she believed that respondent had been 
legally divorced. Petitioner further testified that prior to 
respondent’s answer and cross-petition, she had never received 
any indication that their marriage was invalid. 

The district court dismissed the petition for dissolution. The 
court found that under applicable Minnesota law, a decree of 
dissolution becomes final when entered. The court further 
found that the decree dissolving Sandra Hicklin and 
respondent’s marriage was entered on July 13, 1982, 9 days 
after respondent and petitioner’s purported marriage. The 
court concluded that respondent had not been legally divorced 
from Sandra Hicklin at the time of the purported marriage. 
Therefore, the marriage between respondent and petitioner was 
void. See Neb. Rev. Stat. § 42-103 (Cum. Supp. 1992). 

The district court then turned to respondent’s cross-petition 
for annulment. Although the district court did not explicitly 
annul the marriage, annulment clearly would have been proper 
on the ground that respondent had a spouse living at the time of 
his purported marriage to petitioner. See Neb. Rev. Stat. 
§ 42-374(3) (Cum. Supp. 1992). The court noted that both 
parties had attempted to bring themselves within Neb. Rev. 
Stat. § 42-378 (Reissue 1988). That statute provides: 

When the court finds that a party entered into the 
contract of marriage in good faith supposing the other to 
be capable of contracting, and the marriage is declared a 
nullity, such fact shall be entered in the decree and the 
court may order such innocent party compensated as in 
the case of dissolution of marriage, including an award for 
costs and attorney fees. 

The district court held that neither party was “innocent” 
within the meaning of this statute. The court found that 
respondent was presumed to know the law of Minnesota and 
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was not innocent. The court found that petitioner either knew 
or should have known that respondent was not legally divorced. 
The court stated that because petitioner had been divorced 
herself and had attended respondent’s divorce hearing, she 
should have known that a decree of dissolution had to be issued 
by a court, should have known that no decree was issued on the 
day of the hearing, and should have demanded to see a decree 
prior to entering into marriage. The district court thus refused 
to compensate petitioner “as in the case of dissolution of 
marriage.” See § 42-378. : 

The district court then turned to issues involving the two 
minor children. The court granted petitioner custody of both 
children. The court ordered respondent to pay a fixed amount 
of monthly child support, to contribute 73 percent of child-care 
expenses actually incurred, and to provide medical and hospital 
coverage for the children. 

Both parties filed motions for new trial. Both motions were 
overruled. Petitioner appealed, and respondent cross- 
appealed. Additionally, respondent filed a motion to 
dismiss petitioner’s appeal on the grounds that she had accepted 
the benefits of the decree. 

The Court of Appeals reversed the trial court’s decision. 
Hicklin v. Hicklin, 3 NCA 805 (1993). First, the Court of 
Appeals denied respondent’s motion to dismiss. The court 
reasoned that petitioner had not accepted the benefits of the 
decree that she was appealing because the child support 
payments flowed from respondent’s cross-petition for 
annulment and petitioner was appealing the dismissal of her 
petition for dissolution. Second, the Court of Appeals held that 
the district court had abused its discretion by failing to find that 
petitioner was innocent within the meaning of § 42-378. The 
Court of Appeals found no evidence to suggest that petitioner 
knew or should have known that respondent’s divorce had not 
become final. Finally, the Court of Appeals remanded the cause 
with directions to adjudicate the petition for dissolution 
pursuant to § 42-378. 

Respondent sought and was granted further review by this 
court. Respondent asserts, in essence, that the Court of 
Appeals erred (1) in denying his motion to dismiss, (2) in failing 
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to specifically affirm that the marriage was void, (3) in ordering 
application of § 42-378, and (4) in failing to consider the 
assignments of error set forth in respondent’s brief on 
cross-appeal. 

An action to annul a marriage sounds in equity. As such, an 
appellate court reviews annulment cases de novo on the record. 
Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87 
(1984); Edmunds v. Edwards, 205 Neb. 255, 287 N.W.2d 420 
(1980). The reviewing court reaches “independent conclusions 
without reference to the conclusions reached by the trial judge.” 
Guggenmos, 218 Neb. at 749, 359 N. W.2d at 91. See, Neb. Rev. 
Stat. § 25-1925 (Cum. Supp. 1992); Edmunds, supra. Where 
the evidence is in conflict on a material issue of fact, an 
appellate court considers and may give weight to the fact that 
the trial judge observed and heard the witnesses and accepted 
one version of the facts rather than another. Richdale Dev. Co. 
v. McNeil Co., ante p. 694, 508 N. W.2d 853 (1993). 

In his first assignment of error, respondent claims that the 
Court of Appeals erred in denying his motion to dismiss. 
Respondent argues that because petitioner had accepted the 
benefits of the decree, her appeal should be barred. Respondent 
does not specify which benefits petitioner accepted. The only 
benefits awarded by the decree were child support, a percentage 
of child-care expenses, and health benefits for the children. We 
assume these are the benefits which petitioner accepted. We will 
refer to this combination of benefits loosely as “child support.” 
Petitioner’s appeal did not involve issues of child support. 

The issue presented, then, is whether a parent’s acceptance of 
child support should bar that parent from appealing other 
issues in a decree of dissolution or annulment. The answer is no. 

In arguing that petitioner’s appeal should be barred, 
respondent relies on our recent case Shiers v. Shiers, 240 Neb. 
856, 485 N.W.2d 574 (1992). In Shiers, the wife had accepted 
property distributions and was attempting to appeal the 
amount of child support which she was to receive on behalf of 
the minor children. After a thorough discussion of the 
applicable case law, we formulated the following general rule: 
“[I)n a dissolution of marriage action, one who accepts any part 
of a judgment in her or his favor forfeits the right to challenge 
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by appeal any issue but those affecting the interests and welfare 
of such children as may be involved.” Shiers, 240 Neb. at 860, 
485 N.W.2d at 576. Under this rule, a party to a dissolution 
action cannot, by accepting the benefits of the decree, waive the 
right to appeal issues which affect the “interests and welfare” of 
the children. 

The rationale for the Shiers rule rests on the notion that the 
sins of the parents shall not be visited upon their children. A 
parent acting in his or her own best interests should not 
adversely affect the interests of the children. See Reynek v. 
Reynek, 193 Neb. 404, 227 N.W.2d 578 (1975) (holding that a 
parent who accepts property settlement payments may appeal 
child custody issues because the best interests of the child are at 
stake). 

With this rationale as our guiding principle, we now hold 
that in an action for dissolution or annulment, a parent may 
accept child support and yet appeal other issues in the decree. 
See, Coley v. Coley, 128 Ga. 654, 58 S.E. 205 (1907); Lemon v. 
Lemon, 14 Ill. 2d 15, 150 N.E.2d 608 (1958); Atwood v. 
Atwood, 229 Minn. 333, 39 N.W.2d 103 (1949); Sanford v. 
Sanford, 295 N.W.2d 139 (N.D. 1980). To hold otherwise 
would force parents to choose between accepting child support 
and prosecuting an appeal. See Coley, 128 Ga. at 656, 58S.E. at 
205 (“we do not think it would be within either the spirit or the 
justice of the law to hold that [a mother] must repudiate [the 
judgment] entirely, and allow the child to suffer, in order to 
permit her to except to the refusal of alimony for her”). A 
parent’s acceptance of child support, therefore, does not 
preclude an appeal from a decree of dissolution or annulment. 

In his second assignment of error, respondent claims that the 
Court of Appeals erred in failing to specifically affirm that the 
marriage was void. We do not decide whether the Court of 
Appeals erred in this manner or whether such a failure would 
constitute error. Rather, we address this assignment of error 
only to clarify the status of the parties’ purported marriage. 
The trial court found that respondent was not legally divorced 
from Sandra Hicklin at the time of his purported marriage to 
petitioner. Neither respondent nor petitioner has challenged 
this finding. The Court of Appeals found that Iowa law had not 
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been pled and could not be used to validate respondent and 
petitioner’s union as a common-law marriage. Neither 
respondent nor petitioner has challenged this finding. Given 
these two undisputed findings by the lower courts, it is clear 
that respondent and petitioner’s marriage was void. See 
§ 42-103. 

In his third assignment of error, respondent claims that the 
Court of Appeals erred in ordering application of § 42-378, 
under which an innocent party to a void marriage may be 
compensated as if the marriage had been valid. We find that the 
Court of Appeals properly ordered application of § 42-378. 

In support of this third assignment of error, respondent first 
contends that petitioner is not an innocent party within the 
meaning of § 42-378. An innocent party is one who “entered 
into the contract of marriage in good faith supposing the other 
to be capable of contracting.” (Emphasis supplied.) § 42-378. 
The meaning of good faith, within the context of this statute, 
has never been addressed by this court. 

In order to determine the proper meaning of good faith, we 
look to the putative marriage doctrine. This doctrine, which has 
been adopted in many states either through case law or by 
statute, closely parallels § 42-378. See Christopher L. Blakesley, 
The Putative Marriage Doctrine, 60 Tul. L. Rev. 1 (1985). 

The putative marriage doctrine provides that, when a 
marriage is declared a nullity, the civil effects of a legal marriage 
will continue to flow to the parties who contracted the marriage 
in good faith. Jd. In other words, a putative spouse will have 
many of the rights of an actual spouse. See, e.g., Mabry v. 
Mabry, 452 So. 2d 248 (La. App. 1984) (putative spouse is 
entitled to alimony). The putative marriage doctrine enlists 
justice and equity to protect those who participate in a 
“marriage ceremony in the good faith belief that the marriage 
was valid and proper, when it was actually null due to some 
impediment.” Blakesley, supra, at 6. 

Good faith is the primary tenet of the putative marriage 
doctrine. Blakesley, supra. Good faith, in the context of a 
putative marriage, means an honest and reasonable belief that 
the marriage was valid at the time of the ceremony. See, 
Funderburk v. Funderburk, 214 La. 717, 38 So. 2d 502 (1949); 
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Mara vy. Mara, 452 So. 24329 (La. App. 1984). Whether a party 
acted in good faith depends on the facts and circumstances of 
the case. Succession of Chavis, 211 La. 313, 29 So. 2d 860 
(1947); Mabry, supra. Good faith is presumed; the burden of 
proof rests squarely on the party charging bad faith. Brown v. 
Brown, 274 Cal. App. 2d 178, 82 Cal. Rptr. 238 (1969); 
Funderburk, supra; Mara, supra. Good faith may result either 
from an error of fact or from an error of law. Succession of 
Lynch v. United States, 17 F Supp. 674 (W.D. La. 1936) 
(putative wife erroneously believed that husband’s conviction 
and sentencing to the state penitentiary gave her a divorce); 
Succession of Pigg, 228 La. 799, 84 So. 2d 196 (1955) (putative 
wife erroneously believed husband could divorce his prior wife, 
who was in an insane asylum); Jones v. Equitable Life 
Assurance Society of U.S., 173 So. 2d 373 (La. App. 1965) 
(putative wife, an ex-mistress, erroneously believed that she 
could marry her adulterous partner). Accord Kimball v. 
Folsom, 150 F Supp. 482 (W.D. La. 1957) (adage that 
“ignorance of the law is no excuse” does not apply to putative 
marriages). 

In the present case, respondent has failed to demonstrate that 
petitioner acted in bad faith. At trial, respondent presented no 
evidence whatsoever that petitioner knew his divorce had not 
been finalized at the time of the purported marriage ceremony. 
Petitioner testified that she believed respondent was free to 
marry and that until the filing of respondent’s answer and 
cross-petition, she had received no indication that her marriage 
might be invalid. This testimony was not rebutted; if anything, 
respondent confirmed petitioner’s testimony by stipulating that 
he, too, had believed he was free to marry. 

The district court found that petitioner should have known 
that respondent’s divorce had not been finalized at the time of 
the purported marriage ceremony. The court reasoned that 
because petitioner attended respondent’s divorce hearing, 
petitioner should have inquired as to the date on which 
respondent’s divorce would become final. We are unwilling to 
place this burden on petitioner or one in her position. Although 
aparty cannot close his or her eyes to suspicious circumstances, 
attending a divorce hearing does not trigger a duty to inquire. 
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Cf. Funderburk, supra (putative wife could not be charged with 
knowledge that her husband’s divorce decree was void); 
Howard v. Ingle, 180 So. 248 (La. App. 1938) (putative wife 
was not required to question husband about his domestic past 
in order to uncover ex-wife from whom husband had not been 
divorced); Tonti v. Chadwick, 1 N.J. 531, 64 A.2d 436 (1949) 
(when husband had obtained a mail-order Mexican divorce in 
which he had no confidence, husband had duty to inquire as to 
validity of his own divorce), overruled on other grounds, Kazin 
v. Kazin, 81 N.J. 85, 405 A.2d 360 (1979); Walker v. Walker's 
Estate, 136 S.W. 1145 (Tex. Civ. App. 1911) (when woman’s 
husband asserted that he had divorced her and when divorce 
records were located in the town in which woman resided, 
woman had duty to inquire as to validity of her own divorce). 

The district court also found that “because [petitioner] was 
past her 7th month of pregnancy she was willing to overlook the 
issuance of a Decree in order to give the child a name.” This 
finding is wholly unsupported by the evidence. We are mindful 
that the trial court observed and heard the witnesses. 
Nevertheless, such conjecture, founded on disbelief of a 
witness, cannot replace the proof required to rebut a 
presumption of good faith. See Succession of Pigg, supra. 

We hold that petitioner was innocent within the meaning of 
§ 42-378. The Court of Appeals properly determined that 
petitioner acted in good faith when she contracted marriage 
with respondent. 

Respondent next contends that even if petitioner is innocent, 
§ 42-378 does not apply. Respondent argues that § 42-378 only 
applies when one party is innocent and the other party is not 
innocent. Respondent further argues that if petitioner is 
innocent, he is likewise innocent, and the statute does not apply. 
Respondent relies upon our decision in Randall v. Randall, 

216 Neb. 541, 345 N.W.2d 319 (1984). In Randall, we held that 
neither the husband nor the wife was innocent and that § 42-378 
did not apply. Simply stated, Randall does not address the issue 
at hand. 

Respondent’s argument runs contrary to the plain language 
of the statute, the purpose of the statute, and persuasive 
authority from other jurisdictions. First, the plain language of 
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the statute refers only to an innocent party; the statute does not 
mention or require anoninnocent party. Second, the purpose of 
the statute is not to punish a guilty party but to protect an 
innocent party. See Lee v. Hunt, 483 F. Supp. 826, 842 (W.D. 
La. 1978) (“equity demands that innocent persons not be 
injured through an innocent relationship”). Finally, 
jurisdictions which follow the putative marriage doctrine have 
held that the doctrine applies when one or both of the spouses 
are innocent. See, Succession of Chavis, 211 La. 313, 29 So. 2d 
860 (1947); Whaley v. Peat, 377 S.W.2d 855 (Tex. Civ. App. 
1964). 

We hold that § 42-378 applies when one or both of the parties 
are innocent. The Court of Appeals properly ordered 
application of § 42-378. 

In his fourth assignment of error, respondent claims that the 
Court of Appeals erred in failing to consider issues raised in his 
brief on cross-appeal. The Court of Appeals did not address 
these issues, finding that they would be addressed by the district 
court on remand. We agree. 

In summary, we find that the Court of Appeals acted 
properly in denying respondent’s motion to dismiss, in finding 
that the purported marriage was void, and in ordering 
application of § 42-378. We affirm the decision of the Court of 
Appeals reversing the decision of the district court. We remand 
the cause with directions to grant the petition for annulment 
and adjudicate the cause pursuant to § 42-378. 

AFFIRMED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., not participating. 
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13. 
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Appeal and Error. Ordinarily, to be considered by an appellate court, errors 
must be assigned and discussed in the brief of the one claiming that prejudicial 
error has occurred. 

. Although an appellate court does not consider assignments of error not 
listed and discussed in the briefs, it always reserves the right to note plain error 
which was not complained of at trial or on appeal but is plainly evident from the 
record, and which is of such a nature that to leave it uncorrected would result in 
damage to the integrity, reputation, or fairness of the judicial process. 
Homicide: Lesser-Included Offenses: Jury Instructions. When murder is 
charged, the court is required to charge on such lesser degrees of homicide as to 
which the evidence is properly applicable. 

Homicide: Intent. The essential elements in the crime of murder in the second 
degree are that the killing be done purposely and maliciously. 

Trial: Judges: Jury Instructions. [t is the duty of the trial judge to instruct the 
jury on the pertinent law of the case, whether requested to do so or not, and an 
instruction or instructions which by the omission of certain elements has the 
effect of withdrawing from the jury an essential issue or element in the case is 
prejudicially erroneous. 

Jury Instructions: Appeal and Error. Failure to object to a jury instruction after 
it has been submitted to counsel for review precludes raising an objection on 
appeal absent plain error indicative of a probable miscarriage of justice. 

. A party who does not request a desired jury instruction cannot 
complain on appeal about incomplete instructions. 

. When atrial court fails, after specific request by the defendant, 
to define in a jury instruction a word which makes up an essential element of the 
crime charged, such failure is prejudicial error requiring reversal. 

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered instruction. 

Jury Instructions: Appeal and Error. If the jury instructions, when read 
together, correctly state the law, are not misleading, and adequately state the 
issues, there is no prejudicial error. 

Self-Defense. A defendant asserting self-defense as justification for the use of 
force must have a reasonable and good faith belief in the necessity of such force. 

. Adefendant’s claim of self-defense is a question of fact for the jury. 

. The question of whether a defendant has a reasonable and good faith 
belief in the necessity to use force is a question of fact to be determined by a jury 
and is not to be determined solely by the defendant’s own subjective belief in the 
necessity to use force. : 


14. 


15. 


20. 


21. 


22. 


23. 
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. The law permits the use of deadly force only when the actor believes that 
such force is necessary to protect himself against death, serious bodily harm, 
kidnapping, or sexual intercourse compelled by force or threat. 

Trial: Evidence: Waiver: Appeal and Error. If a party does not make a timely 
objection to the receipt of evidence at trial, the party waives the right on appeal 
to assert prejudicial error in the reception of such evidence. 

Trial: Verdicts: Rules of Evidence: Appeal and Error. A litigant is not entitled to 
silently allow the opposing party to produce evidence and then, upon entry of an 
adverse verdict, wander among the Nebraska Evidence Rules on appeal, in 
hopes of obtaining a reversal. 

Motions to Strike: Jury Instructions. Ordinarily, when an objection to or motion 
to strike improper evidence is sustained and the jury is instructed to disregard it, 
such instruction is deemed sufficient to prevent prejudice. 

Jury Instructions: Evidence: Appeal and Error. The test to determine whether an 
instruction to disregard improper evidence is sufficient to prevent prejudice to 
the defendant is whether the remark which the jury was instructed to disregard, 
when viewed against the backdrop of all the evidence, so tainted the entire 
proceedings that the accused did not havea fair trial. 

Due Process: Miranda Rights: Prosecuting Attorneys: Impeachment. The Due 
Process Clause of the 14th Amendment forbids prosecutors from using a 
defendant’s postarrest, post-Miranda silence for impeachment purposes. 

Trial: Waiver: Appeal and Error. One may not waive an error, gamble on a 
favorable result, and, upon obtaining an unfavorable result, assert the 
previously waived error. 

Criminal Law: Trial: Prosecuting Attorneys: Juries. It is highly improper and 
generally prejudicial for a prosecuting attorney in a criminal case to declare to 
the jury his personal belief in the guilt of a defendant, unless such belief is given 
asa deduction from evidence. 

Trial: Witnesses. An interrogator may not inquire of a witness, “Isn’t it true that 
you told X that you saw Y shoot Z?” leaving the impression that such was the 
case, and then not call X to establish that fact. 

Weapons: Sentences. Using a firearm to commit a felony shall be treated as a 
separate and distinct offense from the felony being committed, and sentences 
imposed for using a firearm to commit a felony shall be consecutive to any other 
sentence imposed. 


Appeal from the District Court for Adams County: STEPHEN 


ILLINGWORTH, Judge. Reversed and remanded for anew trial. 


Arthur R. Langvardt for appellant. 
Don Stenberg, Attorney General, and Donald A. Kohtz for 


appellee. 
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FAHRNBRUCH, J. 

Because it was plain error to omit the element of “malice” 
from the jury instructions defining second degree murder and 
to omit from the jury instructions that the kinds of homicides 
instructed upon were felonies, Darren Lee Myers’ convictions 
of second degree murder and use of a firearm to commit a 
felony are reversed, and he is granted a new trial. 

Myers was charged by information with first degree murder 
and use of a firearm to commit a felony. A jury in the district 
court for Adams County rejected Myers’ self-defense claim and 
convicted him of second degree murder in the January 24, 1992, 
shooting death of Kervin Thomas. The jury also convicted 
Myers of use of a firearm to commit a felony. Myers was 
sentenced to life imprisonment for the homicide conviction and 
5 to IS years’ imprisonment for the firearm conviction, the 
sentences to run concurrently. 

__ Restated, Myers’ complaints on appeal are that (1) the trial 
court erred in instructing the jury, (2) prosecutorial misconduct 
denied him a fair trial, (3) his sentence is excessive, and (4) the 
trial court erred in overruling his motion for a new trial. 


JURY INSTRUCTIONS 

Myers complains that although he had been charged with use 
of a firearm to commit a felony, the jury was not instructed that 
any of the other offenses submitted to the jury were, in fact, 
felonies. He also contends that the jury was improperly 
instructed on self-defense. 

Before reviewing Myers’ assignments of error, we note that 
the trial court omitted the element of malice from its instruction 
on second degree murder. Although Myers made no objection 
to that instruction, we find that omission to be plain error and 
elect to review that issue first. 


SECOND DEGREE MURDER INSTRUCTION 
We are not unmindful that ordinarily, to be considered by an 
appellate court, errors must be assigned and discussed in the 
brief of the one claiming that prejudicial error has occurred. 
See, Neb. Ct. R. of Prac. 9D(1)d (rev. 1992); State v. Vermuele, 
241 Neb. 923, 492 N.W.2d 24 (1992). Although an appellate 
court does not consider assignments of error not listed and 
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discussed in the briefs, it always reserves the right to note plain 
error which was not complained of at trial or on appeal but is 
plainly evident from the record, and which is of such a nature 
that to leave it uncorrected would result in damage to the 
integrity, reputation, or fairness of the judicial process. Design 
Data Corp. v. Maryland Cas. Co., 243 Neb. 945, 503 N.W.2d 
552 (1993). See, also, Neb. Rev. Stat. § 25-1919 (Cum. Supp. 
1992). 

In Myers’ case, the court was correct in instructing the jury 
on the three kinds of homicide, that'is, first degree murder and 
second degree murder, and manslaughter. See State v. Morrow, 
237 Neb. 653, 467 N. W.2d 63 (1991) (holding that when murder 
is charged, the court is required to charge on such lesser degrees 
of homicide as to which the evidence is properly applicable). 
The record shows that, in its second degree murder instruction, 
the trial court neither included nor defined “malice” as an 
element of second degree murder. 

Prior to the adoption of the current criminal code in 1977, 
the second degree murder statute defined such a killing as one 
done “purposely and maliciously.” Neb. Rev. Stat. § 28-402 
(Reissue 1975). The current code states that “[a] person 
commits murder in the second degree if he causes the death of a 
person intentionally, but without premeditation.” Neb. Rev. 
Stat. § 28-304 (Reissue 1989). It does not mention malice. 

However, this court has continued to require malice as an 
element of second degree murder. Section 28-304 became 
effective on January 1, 1979. See, 1977 Neb. Laws, L.B. 38, 
§ 19; 1978 Neb. Laws, L.B. 748, § 54. In State v. Rowe, 214 
Neb. 685, 335 N.W.2d 309 (1983), this court affirmed the 
defendant’s second degree murder conviction for the May 1, 
1980, slaying of his wife. Although the crime in Rowe occurred 
after the effective date of the new statute, this court held that 
the essential elements in the crime of murder in the second 
degree are that the killing be done purposely and maliciously. 
“Purposely” means “intentionally.” State v. Thompson, ante p. 
375, 507 N.W.2d 253 (1993); State v. Williams, 243 Neb. 959, 
503 N.W.2d 561 (1993). 

In our recent opinions, we have continued to declare that 
malice is an element of second degree murder. See, e.g., State v. 
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Franklin, 241 Neb. 579, 489 N.W.2d 552 (1992); State v. Dean, 
237 Neb. 65, 464 N.W.2d 782 (1991). But see State v. Williams, 
226 Neb. 647, 413 N.W.2d 907 (1987), cert. denied USS. 
, 113 S. Ct. 260, 121 L. Ed. 2d 191 (1992) (omitting 
mention of malice as element of second degree murder, but only 
issue on appeal was whether evidence was sufficient to support 
conviction for intentional killing rather than defendant’s claim 
of self-defense). 

It is the duty of the trial judge to instruct the jury on the 
pertinent law of the case, whether requested to do so or not, and 
an instruction or instructions which by the omission of certain 
elements has the effect of withdrawing from the jury an 
essential issue or element in the case is prejudicially erroneous. 
State v. Breaker, 178 Neb. 887, 136 N.W.2d 161 (1965). 

By omitting the element of malice from the second degree 
murder instruction, the instruction in effect became one for the 
crime of intentional manslaughter as defined by this court in 
State v. Pettit, 233 Neb. 436, 445 N.W.2d 890 (1989). Malice is 
not an essential element of manslaughter. “A person commits 
manslaughter if he kills another without malice, either upon a 
sudden quarrel, or causes the death of another unintentionally 
while in the commission of an unlawful act.” (Emphasis 
supplied.) Neb. Rev. Stat. § 28-305(1) (Reissue 1989). 

The omission in the instructions on second degree murder of 
malice as an element of that crime was prejudicially erroneous 
and constituted plain error, thereby entitling Myers to reversal 
of his convictions and a new trial. 


INSTRUCTION ON FELONIES 

Myers also complains that, although he had been charged 
with use of a firearm to commit a felony, the jury was not 

instructed that any of the other offenses submitted to the jury 
’ were, in fact, felonies. As previously noted, the jury was 
instructed on first degree murder, second degree murder, and 
manslaughter. 

The record reflects that the court gave two instructions on 
the firearm charge, one in the language of the statute, Neb. 
Rev. Stat. § 28-1205(1) (Reissue 1989), and one setting forth the 
elements of the offense, the burden of proof, and the standard 
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of proof. The defense made no objection to either instruction at 
the instruction conference, even though the trial court had 
omitted setting forth that each of the homicide charges upon 
which it had previously instructed were felonies. Nor did the 
defense request or submit a proposed instruction that first 
degree murder, second degree murder, and manslaughter were 
felonies for the purpose of the firearm charge. 

Failure to object to a jury instruction after it has been 
submitted to counsel for review precludes raising an objection 
on appeal absent plain error indicative of a probable 
miscarriage of justice. State v. Drinkwalter, 242 Neb. 40, 493 
N.W.2d 319 (1992). A party who does not request a desired jury 
instruction cannot complain on appeal about incomplete 
instructions. See State v. Huffman, 222 Neb. 512, 385 N.W.2d 
85 (1986). 

On the other hand, we held in State v. Bridger, 223 Neb. 250, 
256, 388 N.W.2d 831, 835 (1986), that “[when] a trial court 
fails, after specific request by the defendant, to define a word 
which makes up an essential element of the crime charged, such 
failure is prejudicial error requiring reversal.” (Emphasis 
supplied.) The case implies that the trial court is not required to 
define such terms if a definition is not requested by the 
defendant and the term has such a generally understood and 
accepted meaning that no instruction is necessary. 

Myers argues that although the court and the attorneys knew 
that first and second degree murder and manslaughter were all 
felonies, the jury could not be presumed to know this. The 
word “felony” is a legal term of art and applies to numerous 
charges which cannot be said to have a generally understood 
and accepted meaning to the public at large. We agree with 
Myers that, in the absence of a definition of “felony,” the jury 
was left to speculate as to an essential element of the firearm 
charge. 

Once more exercising our prerogative to review the record 
for plain error, we again note that it is the duty of the trial judge 
to instruct the jury on the pertinent law of the case, whether 
requested to do so or not, and an instruction which by the 
omission of certain elements has the effect of withdrawing from 
the jury an essential issue or element in the case is prejudicially 
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erroneous. State v. Breaker, 178 Neb. 887, 136 N.W.2d 161 
(1965). 

Whether the crimes upon which the jury was instructed are 
felonies for the purpose of the firearm charge is part of the 
pertinent law of Myers’ case. The trial court’s failure to instruct 
the jury on that essential element of the case was prejudicially 
erroneous. This is plain error indicative of a probable 
miscarriage of justice and entitles Myers to reversal of his use of 
a firearm conviction and a new trial. ; 


SELF-DEFENSE INSTRUCTIONS 

We next turn to Myers’ claim that the jury was improperly 
instructed on self-defense. At the jury instruction conference, 
the defense objected to jury instruction No. 15 on self-defense. 
That instruction stated that “[t]he defendant did not act in self 
defense if the state proved beyond a reasonable doubt that any 
one of the following did not occur: (1) Kervin Thomas 
threatened or attempted to cause death or serious bodily 
harm....” 

Myers submitted his proposed jury instruction No. 1, which 
stated that “the Defendant did not act in self-defense if the State 
proved beyond a reasonable doubt that any one of the 
following did not occur: [1] Kervin Thomas attacked 
Defendant or threatened Defendant with death or serious 
bodily harm... .” (Emphasis supplied.) The court overruled 
Myers’ objection to instruction No. 15 and refused Myers’ 
proposed instruction No. 1. 

Myers’ proposed instruction also defined deadly force as 
“force used with the intent to cause death or serious bodily 
harm or force used with the knowledge that its use would create 
a substantial risk of death or serious bodily harm.” Otherwise, 
the instruction given and the proposed instruction were 
’ virtually the same. Both were based on the model jury 
instruction set forth in NJI2d Crim. 7.3, except for the 
proposed instruction’s definition of deadly force, which was 
excerpted from NJI2d Crim. 7.2. 

To establish reversible error from a court’s refusal to give a 
requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
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the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court’s refusal to give the 
tendered instruction. State v. Lowe, ante p. 173, 505 N.W.2d 
662 (1993). 

If the jury instructions, when read together, correctly state 
the law, are not misleading, and adequately state the issues, 
there is no prejudicial error. /d.; State v. Van Ackeren, 242 Neb. 
479, 495 N.W.2d 630 (1993). 

Myers argues that the necessity for the use of deadly force in 
self-defense is determined by a subjective standard, that is, 
whether Myers himself believed deadly force to be necessary at 
the time in question. He contends that instruction No. 15 
permitted the jury to find that he did not act in self-defense only 
if the jury did not believe that the victim was in fact attempting 
to kill or seriously harm Myers. 

The law on self-defense in this state is clear. A defendant 
asserting self-defense as justification for the use of force must 
have areasonable and good faith belief in the necessity of such 
force. State v. Thompson, ante p. 375, 507 N.W.2d 253 (1993). 
A defendant’s claim of self-defense is a question of fact for the 
jury. Jd. Thus, the question of whether a defendant has a 
reasonable and good faith belief in the necessity to use force isa 
question of fact to be determined by a jury and is not to be 
determined solely by the defendant’s own subjective belief in 
the necessity to use force. 

The law permits the use of deadly force only when the actor 
“believes that such force is necessary to protect himself against 
death, serious bodily harm, kidnapping or sexual intercourse 
compelled by force or threat.” Neb. Rev. Stat. § 28-1409(4) 
(Reissue 1989). Myers’ tendered instruction No. 1 is an 
incorrect statement of the law because it states in effect that the 
use of deadly force by Myers was justified if Thomas merely 
attacked Myers without regard to whether Thomas was 
threatening or attempting to cause death or serious bodily harm 
to Myers. The trial court correctly refused the proposed 
instruction. 

Moreover, the instruction as given correctly states the law. 
This assignment of error is without merit. 


STATE v. MYERS 913 
Cite as 244 Neb. 905 


PROSECUTORIAL MISCONDUCT 

Myers alleges that he was denied a fair trial because of 
prosecutorial misconduct, in that the prosecutor (1) persistently 
and repeatedly put before the jury evidence of irrelevant and 
nonprobative evidence of drug use and drug dealing by Myers; 
(2) commented in questioning witnesses and in closing 
argument upon Myers’ declining to give a statement to law 
enforcement authorities following his arrest; (3) stated his 
personal belief in Myers’ guilt during closing argument; and (4) 
put to Myers a series of questions during cross-examination 
implying specific factual knowledge on the prosecutor’s part 
which was in direct contradiction to Myers’ testimony, knowing 
that he could not support the accusations implied in such 
questions with evidence. We consider each of Myers’ allegations 
in turn. 


EVIDENCE OF DRUG USE AND DRUG DEALING 

Myers argues in his brief that the prosecutor repeatedly 
attempted to inject evidence of drug use and drug dealing into 
the trial without any evidence that such activities were 
connected to the crime in question. Four witnesses testified in 
regard to drug use or drug dealing by Myers, Thomas, and 
other persons. The record reflects that of those four witnesses, 
three were allowed to testify without objection by Myers. 

It is a well-settled rule that if a party does not make a timely 
objection to the receipt of evidence at trial, the party waives the 
right on appeal to assert prejudicial error in the reception of 
such evidence. See, State v. Schrein, ante p. 136, 504 N.W.2d 
827 (1993); State v. Coleman, 241 Neb. 731, 490 N.W.2d 222 
(1992). “A litigant is not entitled to silently allow the opposing 
party to produce evidence and then, upon entry of an adverse 
verdict, ‘wander among the Nebraska Evidence Rules’ on 
appeal, in hopes of obtaining a reversal.” State v. Cave, 240 
Neb. 783, 793, 484. N. W.2d 458, 466 (1992). 

By failing to object to the testimony of three witnesses who 
testified regarding drug use and drug dealing by himself, 
Thomas, and other parties, Myers waived the right to assert 
prejudicial error in the reception of their testimony. 

During a fourth witness’ similar testimony about drug use 
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and drug dealing, defense counsel objected that such testimony 
lacked foundation, relevance, and probative value. The trial 
court overruled the objections and allowed the testimony. 
Later, at defense counsel’s request, the witness’ testimony about 
drug transactions was stricken from the record and the jury was 
instructed to disregard the testimony. 

Ordinarily, when an objection to or motion to strike 
improper evidence is sustained and the jury is instructed to 
disregard it, such instruction is deemed sufficient to prevent 
prejudice. State v. Palser, 238 Neb. 193, 469 N.W.2d 753 
(1991). The test to determine whether an instruction to 
disregard improper evidence is sufficient to prevent prejudice 
to the defendant is whether the remark which the jury was 
instructed to disregard, when viewed against the backdrop of all 
the evidence, so tainted the entire proceedings that the accused 
did not have a fair trial. Jd. 

In view of the fact that three other witnesses were allowed to 
testify about drug use and drug dealing without objection, any 
testimony to these same facts by a fourth witness would not 
have tainted the proceeding or prevented Myers from having a 
fair trial in any way. Therefore, the trial court’s instruction to 
disregard the testimony was sufficient to prevent any prejudice 
to Myers. 


COMMENTS ON MYER’’ DECLINING TO MAKE STATEMENT 

Myers argues that the prosecution impermissibly violated his 
Fifth Amendment right to remain silent by eliciting testimony 
about his lack of explanation of the killing and by commenting 
on the same during closing argument. This argument is directed 
at three separate occurrences. The first occurrence was after a 
deputy sheriff had testified that Myers had said a trace metal 
test on his hands was not necessary because he had shot 
Thomas. The prosecutor asked, “When Mr. Myers made that 
statement in response to your request, did he offer any 
explanation or excuse for the action he had taken?” The deputy 
answered, “None.” The defense made no objection to this 
question and answer. 

The second occurrence was during the State’s cross- 
examination of Myers. The prosecutor asked, “Did you 
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show the sheriff any marks on your neck from [Thomas] 
grabbing you by the neck?” Myers replied, “No, I didn’t talk to 
anybody when I came in.” Although Myers’ answer following 
the word “no” is unresponsive to the question asked, there was 
no objection by defense counsel or motion to strike Myers’ 
voluntary statement that he had not talked to anybody. 

Finally, during closing argument, the prosecutor stated: 

[I]f a guy was claiming—if he were claiming that he shot a 
guy because he was defending himself from him, wouldn’t 
he have said, “Look at the marks on my neck,” or, “He 
was trying to get me,” or, “Look at this, look what he 
did,” or, “He was trying to knock me down.” He didn’t 
say that. He just said, “Why brother [sic] [with the trace 
metal test], I shot him.” Now, you know, he’s explained 
later what he says happened, but why didn’t he explain 
that to the officer on the scene when he was first in custody 
in the sheriff’s office? 
The defense made no objections to these statements. 

“(T]he due process clause of the 14th amendment forbids 
prosecutors from using a defendant’s postarrest, post-Miranda 
silence for impeachment purposes.” State v. Lofquest, 227 Neb. 
567, 568, 418 N.W.2d 595, 596 (1988), citing Doyle v. Ohio, 426 
U.S. 610, 96S. Ct. 2240, 49 L. Ed. 2d 91 (1976). It is clear from 
the record that the above testimony and comments about 
Myers’ lack of explanation for the killing were in reference to a 
postarrest, post-Miranda timeframe. However, the crucial 
difference between Lofquest and the present case is the fact that 
the testimony and comments in Lofquest were objected to, 
while those in Myers’ case were not. 

Myers’ brief and defense counsel’s comments at oral 
argument indicate that the failure to object was a matter of trial 
strategy in at least some of the above instances. One may not 
waive an error, gamble on a favorable result, and, upon 
obtaining an unfavorable result, assert the previously waived 
error. Wolfe v. Abraham, ante p. 337, 506 N.W.2d 692 (1993). 

Because all of the statements of which Myers now complains 
were not objected to at the time of trial, at least in part due to a 
consciously chosen trial strategy, Myers waived error in regard 
to the statements. We decline to further review this assignment 
of error. 
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PERSONAL BELIEF IN MYERS’ GUILT 

Myers also complains that, during closing and rebuttal 
arguments, the prosecutor expressed his personal belief that 
Myers had not killed Thomas in self-defense and that Myers 
was guilty of deliberately killing Thomas. 

The record reflects that the comments of the prosecutor in 
his initial closing argument were as follows: “But he had an 
opportunity to avoid that situation, that is Myers did, and he 
didn’t do it. He shot the man. J think he shot him in cold blood. 
And I think you must find him guilty.” (Emphasis supplied.) 

Myers also claims the following comments by the prosecutor 
in his rebuttal argument were objectionable: 

Now this is a difficult decision. It’s before you now. Ido 
not think he acted in self defense. My conclusion is that he 
deliberately killed this man.... 

We’re not trying David Jones [a witness who was 
present at the scene of the killing], we’re not determining 
whether he - what he did or didn’t do that night. We’ve got 
to decide whether what he told the officers and what he 
told you is supported by their conclusions. J believe it was. 
And I believe that Darren Myers killed Kervin Thomas 
that evening, and it was not required for his self-defense, 
and that therefore you must find him guilty. 

(Emphasis supplied.) 

There was no objection to the prosecutor’s statements by the 
defense, nor was there a motion for mistrial. Myers first 
complained of the prosecutor’s conduct in his appeal to this 
court. 

It is highly improper and generally prejudicial for a 
prosecuting attorney in a criminal case to declare to the jury his 
personal belief in the guilt of a defendant, unless such belief is 
given as a deduction from evidence. State v. Leonard, 196 Neb. 
731, 246 N.W.2d 68 (1976); State v. Brooks, 189 Neb. 592, 204 
N.W.2d 86 (1973). If we were to review the prosecutor’s 
comments, we might well find them objectionable. However, 
any objection to the prosecutor’s arguments made after the jury 
has been instructed and has retired is untimely and will not be 
reviewed on appeal. State v. Hernandez, 242 Neb. 78, 493 
N.W.2d 181 (1992); State v. Garza, 241 Neb. 934, 492 N.W.2d 
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32 (1992). Because Myers failed to timely object to the 
prosecutor’s closing remarks, his complaint in this court on that 
subject will not be reviewed. 


IMPROPER CROSS-EXAMINATION 

Near the end of the State’s cross-examination of Myers, the 
prosecutor asked Myers a series of questions which were 
apparently for the purpose of impeaching Myers’ testimony 
that he had not talked to Thomas from October 1991 to the time 
of the killing in January 1992. Specifically, the State inquired as 
to whether Thomas had accompanied Myers in Myers’ pickup 
truck to a certain woman’s basement apartment a week or two 
before the killing. Myers denied riding anywhere with Thomas 
in the week or two preceding the killing. He further denied 
going to the woman’s apartment or even being acquainted with 
the woman in question. 

The defense made no objection to the line of questioning at 
the time. After the State put on no rebuttal evidence, Myers 
requested that the jury be instructed to disregard the questions 
because the State had failed to put on evidence that the meeting 
in the basement apartment had ever taken place in order to 
complete its impeachment of Myers. The court immediately 
instructed the jury to disregard the testimony on that issue 
entirely, as requested by the defense. 

Such cross-examination is clearly improper. See State y. 
Jackson, 217 Neb. 363, 348 N. W.2d 876 (1984) (holding that an 
interrogator may not inquire of witness, “Isn’t it true that you 
told X that you saw Y shoot Z?” leaving the impression that 
such was the case, and then not call X to establish that fact). 
The record reflects that the improper cross-examination was 
extremely brief, and when viewed against the backdrop of all 
the evidence, it did not taint the proceeding to the extent that 
Myers did not have a fair trial. The limiting instruction was 
sufficient to prevent any prejudice to Myers. 


MOTION FOR NEW TRIAL 
It is not necessary for us to reach the issue of whether the trial 
court properly overruled Myers’ motion for new trial, 
inasmuch as we have already determined that Myers is entitled 
to anew trial. 
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EXCESSIVENESS OF SENTENCE 

Finally, we turn to Myers’ argument that his sentence is 
excessive and constitutes an abuse of judicial discretion. 

Since we vacate Myers’ judgments of conviction, this issue is 
also moot. However, because we are remanding the cause to the 
district court for retrial, we point out that the trial court 
committed plain error in its sentencing of Myers on the use of a 
firearm to commit a felony. 

The trial court sentenced Myers to serve his firearm sentence 
concurrently with his life sentence for second degree murder. 
Section 28-1205(3) states, “[Using a firearm to commit a 
felony] shall be treated as a separate and distinct offense from 
the felony being committed, and sentences imposed under the 
provisions of this section shall be consecutive to any other 
sentence imposed.” (Emphasis supplied.) 

Under the terms of § 28-1205(3), it was plain error for the 
trial court to order Myers’ firearm sentence to run concurrently 
with his life sentence. 


CONCLUSION 

There being plain error prejudicial to the defendant in the 
jury instructions on second degree murder and also in the jury 
instructions on use of a firearm to commit a felony, Myers’ 
convictions are reversed, and the cause is remanded to the 
district court for a new trial. 

REVERSED AND REMANDED FOR A NEWTRIAL. 
SHANAHAN, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. J. A., APPELLANT. 
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Filed January 14,1994. No.S-93-165. 


1. Jurisdiction: Time: Appeal and Error. Timeliness of an appeal is a jurisdictional 
necessity and may be raised by an appellate court sua sponte. 

2. Final Orders: Time: Appeal and Error. When an appeal is taken from a final 
order, the time for appeal begins to run when the order is entered on the journal 
of the court. 

3. Final Orders: Records: Time. Orders which are not announced in open court are 
not formalized until they have been entered on the journal. 

4. Judgments: Records. The journal of the trial court is the official record of the 
judgments and orders of that court. 

5. Final Orders: Records: Time: Notice: Appeal and Error. A notice of appeal must 
be filed within 30 days of the date the order was entered on the journal of the trial 
court. 

6. Judgments: Records: Time: Words and Phrases. Rendition of judgment occurs 
when the court makes an oral pronouncement and accompanies that 
pronouncement with a notation on the trial docket. Failing a notation on the 
trial docket, a judgment is rendered when some written notation of the judgment 
is filed in the records of the court. 

7, Statutes: Appeal and Error. Statutory interpretation is a matter of law in 
connection with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the determination made by the 
court below. 

8. Juvenile Courts: Appeal and Error. An appellate court reviews juvenile 
proceedings de novo on the record and is thus required to reach a conclusion 
independent of the juvenile court’s findings; provided, however, that where the 
evidence conflicts, an appellate court considers and may give weight to the 
juvenile court’s observation of the witnesses and acceptance of one version of the 
facts over another. 

9. Juvenile Courts. Under Neb. Rev. Stat. § 43-286 (Cum. Supp. 1992), a juvenile 
court has broad discretion as to the disposition of a delinquent juvenile. 

10. Juvenile Courts: Probation and Parole. Neb. Rev. Stat. § 43-286(4)(f) (Cum. 
Supp. 1992), by its terms, applies only when a juvenile court revokes probation. 
In the absence of an order revoking probation, a juvenile court has no obligation 
to comply with § 43-286(4)(f). 


Appeal from the Separate Juvenile Court of Sarpy County: 
WILLIAM H. Norton, Judge. Affirmed. 


Steven M. Delaney, of Hascall, Jungers, Garvey & Delaney, 
for appellant. 
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Michael D. Wellman, Sarpy County Attorney, and Mary 
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HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 
WHITE, J. 


J.A., aminor female, appeals an order of the juvenile court 
committing her to the Youth Development Center in Geneva, 
Nebraska. We affirm. 

On June 25, 1992, the Sarpy County Attorney filed a petition 
in the juvenile court alleging that appellant had committed two 
misdemeanors: obstructing a police officer (count I) and 
disturbing the peace (count II). At the arraignment, appellant 
denied the allegations of the petition. 

One month later, the county attorney filed an amended 
petition, adding a second allegation of disturbing the peace 
(count III). At the hearing, the court dismissed counts I and II 
on the motion of the county attorney. Appellant then admitted 
the allegations of count III, and the court accepted the 
admission. The court found that appellant was a juvenile as 
described in Neb. Rev. Stat. § 43-247(1) (Reissue 1988) and 
ordered her to attend a 30-day evaluation at the Youth 
Development Center-Geneva (Geneva). Finally, the court 
continued the matter for a disposition hearing following the 
30-day evaluation. 

From September 1992 through January 1993, the court held 
disposition hearings approximately once per month. After each 
hearing, the court issued an order continuing the matter for 
further disposition. After the October hearing, the court order 
not only continued the matter for further disposition, but also 
imposed certain terms and conditions upon appellant. Two 
such conditions are relevant here. First, appellant was ordered 
not to violate any laws or municipal ordinances, and second, 
appellant was ordered to abstain from consuming alcohol and 
from using controlled substances. 

On January 19, 1993, the county attorney filed a motion to 
review appellant’s disposition. The motion alleged that 
appellant had been arrested after fighting with her mother, that 
she had been drinking alcohol and sniffing paint, and that she 
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had been found with a blood alcohol content of .05. 

On January 21, at the hearing to review appellant’s 
disposition, appellant admitted the allegations in the motion. 
After hearing testimony regarding possible placements for 
appellant, the court took the matter under advisement. Four 
days later, the court issued an order committing appellant to 
Geneva. Appellant appeals from that order. 

Before addressing the merits of this appeal, we first consider 
the timeliness of the appeal. Timeliness of an appeal is a 
jurisdictional necessity and may be raised by an appellate court 
sua sponte. See, Anderson v. HMO Nebraska, ante p. 237, 505 
N.W.2d 700 (1993) (subject matter jurisdiction may be raised by 
acourt sua sponte); Moore v. Black, 220 Neb. 122, 368 N.W.2d 
488 (1985) (appellate court has no jurisdiction if time limit is not 
met). 

The record before us contains the following: (1) the juvenile 
court’s order, dated January 25, 1993, committing appellant to 
Geneva; (2) the juvenile court’s journal entry, dated January 
27, 1993, which entry reads “Finds and Order and Mittimus 
signed by Judge Norton on January 25, 1993”; and (3) a notice 
of appeal filed February 25, 1993. 

A notice of appeal must be filed “within thirty days after the 
rendition of [a] judgment or decree or the making of [a] final 
order.” Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 1992). To 
determine whether the present appeal was timely filed, we must 
first determine the date on which the time for filing an appeal 
began to run. If the time for filing an appeal began to run on 
January 25, the date of the order, then this appeal is barred; if 
the time for filing an appeal began to run on January 27, the 
date of the journal entry, then this appeal can be heard. 

With respect to final orders, this court has never explicitly 
stated when the time for filing an appeal begins to run. 
Nevertheless, we believe that the answer is implicit within our 
statutes and case law: When an appeal is taken from a final 
order, the time for appeal begins to run when the order is 
entered on the journal of the court. 

“All judgments and orders must be entered on the journal of 
the court, and specify clearly the relief granted or order made in 
the action.” Neb. Rev. Stat. § 25-1318 (Reissue 1989). Orders 
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which are not announced in open court are not formalized until 

they have been entered on the journal. Cf. In re Estate of 
Seidler, 2A1 Neb. 402, 490 N.W.2d 453 (1992). The journal of 

the trial court is the official record of the judgments and orders 

of that court. Accord Midwest Laundry Equipment Corp. v.° 
Berg, 174 Neb. 747, 119 N.W.2d 509 (1963). A notice of appeal, 

therefore, must be filed within 30 days of the date the order was 

entered on the journal of the trial court. 

We note that this rule is in harmony with the rules concerning 
rendition of judgment. Rendition of judgment occurs when the 
court makes an oral pronouncement and accompanies that 
pronouncement with a notation on the trial docket. Neb. Rev. 
Stat. § 25-1301 (Reissue 1989). Failing a notation on the trial 
docket, a judgment is rendered when some written notation of 
the judgment is filed in the records of the court. Federal Land 
Bank v. McElhose, 222 Neb. 448, 384 N.W.2d 295 (1986); 
Schmuecker Bros. Implement v. Sobotka, 217 Neb. 114; 348 
N.W.2d 130 (1984). 

In the instant case, no showing having been made that an oral 
pronouncement was made in open court and noted on the trial 
docket, the order was first made a part of the record when it was 
entered on the journal on January 27, 1993. On January 27, 
therefore, the time for filing an appeal began to run. The notice 
of appeal was filed on February 25, 29 days after the journal 
entry. We conclude that the present appeal was timely filed. 

Appellant claims that the juvenile court erred in committing 
her to Geneva without explicitly providing reasons for her 
commitment. Appellant asserts that the court was required to 
articulate such reasons. Appellant derives this requirement 
from the language of Neb. Rev. Stat. § 43-286(4)(f) (Cum. 
Supp. 1992) and from our decision in Jn re Interest of A.M.H., 
233 Neb. 610, 447 N.W.2d 40 (1989). 

We first address appellant’s claim as it relates to 
§ 43-286(4)(f). Appellant contends that the juvenile court 
violated § 43-286(4)(f) by committing her to Geneva without 
articulating any reason why she should be so committed. We 
disagree. 

‘In essence, appellant contends that § 43-286(4)(f) applies to 
the facts of her case. Statutory interpretation is a matter of law 


IN RE INTEREST OF J.A. 923 
Cite as 244 Neb. 919 


in connection with which an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the 
determination made by the court below. School Dist. of 
Waterloo v. Hutchinson, ante p. 665, 508 N.W.2d 832 (1993); 
Metropolitan Life Ins. Co. v. Kissinger Farms, ante p. 620, 508 
N.W.2d 568 (1993). An appellate court reviews juvenile 
proceedings 
de novo on the record and is thus required to reach a 
conclusion independent of the juvenile court’s findings; 
provided, however, that where the evidence conflicts, [an 
appellate] court considers and may give weight to the 
juvenile court’s observation of the witnesses and 
acceptance of one version of facts over another. 
In re Interest of R.G., 238 Neb. 405, 424, 470 N.W.2d 780, 793 
(1991). See In re Interest of Jones, 230 Neb. 462, 432 N.W.2d 46 
(1988). 

Section 43-286 applies when a child is adjudicated to be a 
juvenile as described in § 43-247(1), (2), (3)(b), or (4). The 
juvenile court found that appellant was a juvenile as described 
in § 43-247(1): a juvenile who has committed a misdemeanor or 
violated a city ordinance other than a traffic offense. This 
finding was based on appellant’s admission that she had 
committed the misdemeanor offense of disturbing the peace. 

Under § 43-286, a juvenile court has broad discretion as to 
the disposition of a delinquent juvenile. Jn re Interest of Jones, 
supra; In re Interest of J.M., 223 Neb. 609, 391 N.W.2d 146 
(1986). Specifically, § 43-286 provides that a juvenile court may 
continue the dispositional portion of the juvenile’s hearing 
from time to time under such terms and conditions as the court 
may prescribe, may place the juvenile on probation, or may 
place the juvenile in a family home or institution. § 43-286(1). 
A juvenile court may also commit a juvenile to Geneva. 
§ 43-286(2). 

Under § 43-286(4), a juvenile court also has the power to 
change the juvenile’s disposition. Section 43-286(4) provides, in 
relevant part: 

When a juvenile is placed on probation or under the 
supervision of the court . . . and it is alleged that the 
juvenile has violated a term of probation or supervision or 
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that the juvenile has violated an order of the court, a 
motion to revoke probation or supervision or to change 
the disposition may be filed and proceedings held as 
follows: 


(f) In cases when the court revokes probation, it shall 
enter a written statement as to the evidence relied on and 
the reasons for revocation. 

(Emphasis supplied.) In other words, subsection (4) outlines the 
procedures which must be followed when a court revokes 
probation, revokes supervision, or otherwise changes the 
juvenile’s disposition. Subsection (4)(f) describes more 
particularly the procedures which must be followed when a 
court revokes probation. 

In the instant case, the juvenile court continued the 
dispositional portion of appellant’s hearing several times. At 
one point, as described above, the court imposed terms and 
conditions upon appellant. When appellant violated one of the 
terms set forth by the court, the court ordered her committed to 
Geneva. The court indisputably possessed the statutory 
authority, under § 43-286, to take each of these actions. 

Appellant contends that although the court had the power to 
act as it did, the court was required, by virtue of § 43-286(4)(f), 
to give a reason why she should be committed to Geneva. This 
contention is without merit. Section 43-286(4)(f), by its terms, 
applies only when a juvenile court revokes probation. The 
court never placed appellant on probation. The court therefore 
had no obligation, under § 43-286(4)(f), to provide reasons on 
the record for committing her to Geneva. 

We next address appellant’s claim as it relates to In re Interest 
of A.M.H., 233 Neb. 610, 447 N.W.2d 40 (1989). Appellant 
contends that Jn re Interest of A.M.H. requires the juvenile 
court to provide reasons for committing a juvenile to Geneva. 
We disagree. 

In In re Interest of A.M.H., the juvenile court committed a 
delinquent child to Geneva. We reversed. We held that a child 
could not be committed to Geneva for the sole offense of 
driving without a license. We found no evidence in the record 
which would explain the commitment. Specifically, the bill of 
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exceptions did not establish the reasons for the commitment 
because all of the hearings, with the exception of the 
arraignment, had been held off the record. In addition to the 
lack of evidence, the court orders in the transcript did not 
establish the reasons for the commitment because the court had 
made no factual findings beyond classifying the child as a 
juvenile within the court’s jurisdiction. Nowhere in In re 
Interest of A.M.H. did we require the juvenile court to 
articulate its reasons for committing the child to Geneva. 

In committing appellant to Geneva without specifically 
articulating the reasons for the commitment, the juvenile court 
did not violate § 43-286(4)(f) and did not run afoul of In re 
Interest of A.M.H. We therefore affirm the decision of the 
juvenile court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LLOYD R. TRACKWELL, JR., 
APPELLANT. 
509 N.W.2d 638 


Filed January 14, 1994. No. S-93-192. 


1. Convictions: Appeal and Error. In reviewing a criminal conviction, it is not the 
province of an appellate court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of fact, and the verdict of the jury must 
be sustained if, taking the view most favorable to the State, there is sufficient 
evidence to support it. 

2. Trial: Prosecuting Attorneys: Evidence. A prosecutor’s argument must be based 
on evidence introduced rather than on matters not in evidence. 

3. Trial: Attorneys at Law: Evidence. It is a well-established legal principle that it is 
improper for counsel to comment during closing argument on matters 
unsupported by the evidence. 

4. Trial: Juries: Appeal and Error. The impact of any comment made at trial 
depends on the atmosphere at trial. The trial judge is in a better position to 
measure the impact a comment has on a jury, and his decision will not be 
overturned unless clearly erroneous. 
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15. 
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Motions for Mistrial. A mistrial is properly granted when an event occurs during 
the course of a trial which is of such a nature that its damaging effect cannot be 
removed by proper admonition or instruction to the jury and thus would result 
in preventing a fair trial. 

Judgments: Motions for Mistrial: Juries: Appeal and Error. On review, reversal 
of a judgment may be ordered for failure of the trial court to grant a mistrial 
when a proper admonition or instruction to the jury, capable of removing the 
damaging effect of the event, is not given. 

Motions for Mistrial: Appeal and Error. The decision whether to grant a motion 
for mistrial is within the discretion of the trial court and will be upheld on appeal 
absent a showing of abuse of discretion. 

Trial: Words and Phrases. A judicial abuse of discretion exists when reasons or 
rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying just results in matters submitted for disposition. 
Constitutional Law: Trial: Witnesses. U.S. Const. amend. VI and Neb. Const. 
art. I, § 11, guarantee an accused the right to confront witnesses. Implicit in the 
right of confrontation is the right to cross-examine all witnesses. 

Trial: Witnesses. Cross-examination is an essential fundamental requirement of 
a fair trial. 

Convictions: Appeal and Error. Not all trial errors, even of a constitutional 
magnitude, entitle an accused to reversal of an adverse trial result; it is only 
prejudicial error, that is, error which cannot be said to have been harmless 
beyonda reasonable doubt, which requires that a conviction be set aside. 

Trial: Prosecuting Attorneys. Whether prosecutorial misconduct is prejudicial 
depends largely on the facts of each case. 

Prosecuting Attorneys: Juries: Motions for Mistrial. The general rule is that 
remarks made by the prosecutor in final argument which do not mislead or 
unduly influence the jury do not rise to a level sufficient to require granting a 
mistrial. : 

Rules of Evidence: Witnesses. Specific instances of the conduct of a witness, for 
the purpose of attacking or supporting his credibility, other than conviction of 
crime as provided in Neb. Rev. Stat. § 27-609 (Reissue 1989), may not be proved 
by extrinsic evidence. They may, however, in the discretion of the court, if 
probative of truthfulness or untruthfulness, be inquired into on 
cross-examination of the witness concerning his character for truthfulness or 
untruthfulness. 

Jury Instructions: Proof: A ppeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered instruction. 


Appeal from the District Court for Seward County: BRYCE 


Bartu, Judge. Reversed and remanded for anew trial. 


Vincent M. Powers for appellant. 


STATE v. TRACK WELL 927 
Cite as 244 Neb. 925 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HastTInGs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


FAHRNBRUCH, J. 

Lloyd Trackwell, Jr., was convicted of first degree sexual 
assault by a jury in the district court for Seward County. He was 
sentenced to not less than 10 nor more than 50 years’ 
imprisonment. 

Claiming prosecutorial misconduct, errors in evidentiary 
rulings, failure to give a requested jury instruction, and that the 
evidence is insufficient to support his conviction, Trackwell 
timely appealed his conviction and sentence to this court. We 
vacate his conviction and sentence and remand the cause to the 
district court for a new trial. 


STANDARD OF REVIEW 

In reviewing a criminal conviction, it is not the province of an 
appellate court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the 
trier of fact, and the verdict of the jury must be sustained if, 
taking the view most favorable to the State, there is sufficient 
evidence to support it. State v. Thompson, ante p. 375, 507 
N.W.2d 253 (1993); State v. Russell, 243 Neb. 106, 497 N.W.2d 
393 (1993). 


’ FACTS 

The record reflects that on the evening of January 23, 1992, 
Trackwell; his alleged victim, an 18-year-old female; and two 
other individuals met at Trackwell’s office in Lincoln. Trackwell 
and the alleged victim had not previously been acquainted. The 
other two individuals, a 16-year-old female and a 35-year-old 
male, were friends of the alleged victim and lived in an 
apartment across the hall from her. 

The alleged victim and her two friends initially stopped at 
Trackwell’s office so the male friend could discuss a business 
matter with Trackwell. The male got out of the car to talk to 
Trackwell while the two females waited in the vehicle. Trackwell 
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then joined the group, and the foursome spent the rest of the 
evening drinking beer and driving on Interstate 80 toward 
Omaha and back to Lincoln. 

At some point the group returned to Lincoln, where all four 
parties lived. The alleged victim claims that she wanted to 
return to her apartment because she was tired and that the other 
three parties wanted to continue drinking. Upon returning to 
Trackwell’s office, the alleged victim agreed to accompany 
Trackwell in his vehicle to her apartment building so she could 
show Trackwell where the other two parties lived. 

Rather than driving eastward toward the apartment 
building, Trackwell drove west on O Street during the early 
morning hours of January 24, eventually coming to a stop ona 
county road in rural Seward County. The alleged victim 
testified that prior to stopping the vehicle, Trackwell put his 
hand on her leg, but removed his hand from her leg when she 
told him to do so. She testified that Trackwell then called her a 
“stupid bitch” and forced her out of the car, even though she 
was clad only in cutoff sweatpants and a T-shirt and it was cold 
outside. Trackwell drove forward, then reversed the car and 
allowed the alleged victim to get back into the vehicle. 

The alleged victim testified that Trackwell drove into a field, 
forcibly removed her clothing after she refused to remove it, 
and sexually penetrated her twice. The alleged victim testified 
that Trackwell then allowed her to dress and drove her back to 
her apartment building in Lincoln. The alleged victim first went 
to her friends’ apartment and told them what had occurred. She 
then went to her own apartment, showered, and took a nap 
before calling police to report the incident. 

On June 2, 1992, Trackwell was charged by information with 
first degree sexual assault and first degree false imprisonment. 
The false imprisonment charge was dismissed by the court upon 
conclusion of the State’s case. 

Trackwell testified that the alleged victim agreed to go for 
breakfast with him. The other two members of the group 
returned to their apartment. He testified that he and the alleged 
victim then decided not to have breakfast, although nothing 
was said verbally. Trackwell does not deny having sexual 
intercourse with the alleged victim. He claims that they had sex 
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only once and that it was consensual. Trackwell testified that he 
“freaked” and forced the alleged victim out of his car and 
started to drive away because after they had intercourse, she 
told him she was only 16 years old. Trackwell testified that he 
did not intend to leave the alleged victim and that she later told 
him she was joking about her age. 

At trial, the State called Waheed Malik as a witness. Malik’s 
roommate had introduced Malik to Trackwell. Malik testified 
that Trackwell had dinner with Malik and his roommate on 
Friday evening, the day following the alleged assault. 
According to Malik, Trackwell bragged about his adventures of 
the previous evening and said that he “scared the shit out of the 
bitch” by making her get out of the car. Malik testified that 
Trackwell said he had sex with the alleged victim a couple of 
times after he let her back in the car, and that when Malik 
suggested that this was rape, Trackwell “just started laughing.” 

Malik testified that he called the Seward County Attorney’s 
office the following Monday and spoke to a secretary but did 
not leave his name. He said he made “quite a few” calls to the 
county attorney’s office but was unable to reach the county 
attorney or her deputy until May 1992. 

Malik admitted on cross-examination that he was engaged in 
civil litigation with Trackwell during May 1992 which continued 
through approximately October 1992. The litigation involved 
repossession of Malik’s Mercedes-Benz automobile by 
Trackwell, who operated a collection agency. 

Trackwell’s attorney in the civil case testified that during the 
course of a hearing in September or October 1992, Malik 
became very agitated and said, “[Y]ou’ll be sorry for this 
Trackwell. This is really going to cost you Trackwell.” The 
attorney also recalled that Malik then said “something about 
Seward County.” 

Malik denied making such statements or that his testimony 
against Trackwell in the criminal case was in any way an attempt 
to get even with Trackwell because of the civil litigation. 

During her closing statement, the prosecutor stated in 
rebuttal: 

[Trackwell’s] had a couple people come up and testify 
about Waheed Malik’s testimony, why that’s not believable 
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because he said something that may have related to a civil 

[suit] in a courthouse in Lincoln. Waheed Malik had 

nothing to gain from testifying here. He testified and he 

called my office the following Monday, and my secretary 

told me someone called about the Trackwell case. 
(Emphasis supplied.) 

Defense counsel immediately objected that there was no 
evidence to support the prosecutor’s statement and moved for a 
mistrial, both of which were overruled. 

An hour after the case was submitted to the jury, the jury 
requested a transcript of Malik’s testimony. The request was 
denied, and Trackwell was found guilty of first degree sexual 
assault. 


ASSIGNMENTS OF ERROR 

On appeal, Trackwell alleges that (1) the trial court erred in 
not sustaining his objection and motion for mistrial for 
prosecutorial misconduct when the prosecutor testified and 
corroborated the testimony of a State’s witness, (2) the trial 
court erred in not allowing him to call the Seward County 
Attorney to testify to prior inconsistent statements made by the 
alleged victim and another witness, (3) the trial court erred in 
failing to give his requested jury instruction on intent, (4) the 
evidence is insufficient to support the conviction and is 
contrary to law and fact, and (5) his sentence is excessive. 


ANALYSIS 


PROSECUTOR'S CLOSING REMARKS 

We initially turn to the issue of whether the prosecutor’s 
closing remarks were improper. A prosecutor’s argument must 
be based on evidence introduced rather than on matters not in 
evidence. State v. Pierce, 231 Neb. 966, 439 N.W.2d 435 (1989). 
It is a well-established legal principle that it is improper for 
counsel to comment during closing argument on matters 
unsupported by the evidence. State v. Rodriguez, ante p. 707, 
509 N.W.2d 1 (1993). 

When the prosecutor stated in her rebuttal remarks that “he 
called my office the following Monday, and my secretary told 
me someone called about the Trackwell case,” she assumed the 
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role of a witness and corroborated Malik’s testimony that he 
had reported his knowledge of Trackwell’s possible criminal 
activity in a timely fashion. The prosecutor’s comment as to 
what her secretary had said was a fact not in evidence. Neither 
the prosecutor nor her secretary was a witness in the case, and 
therefore they were unavailable for cross-examination by the 
defense. There is no question that the prosecutor’s comments 
were improper. 

Because the trial court overruled both Trackwell’s objection 
to the prosecutor’s comments and his motion for mistrial, we 
first determine whether the trial court properly overruled the 
objection. “ ‘Theimpact of any comment madeat trial depends 
on the atmosphere at trial. The trial judge is in a better position 
to measure the impact a comment has on a jury, and his decision 
will not be overturned unless clearly erroneous... . ” State v. 
Swillie, 240 Neb. 740, 746, 484 N. W.2d 93, 96 (1992). 

Trackwell correctly objected that there was no evidence 
‘whatsoever to support the prosecutor’s statement that her 
secretary had told her someone had called about the Trackwell 
case, because the prosecutor’s secretary had not testified at the 
trial. Therefore, Trackwell’s objection should have been 
sustained, and the trial court’s failure to do so was clearly 
erroneous. 

Next, we determine whether the trial court properly denied 
Trackwell’s motion for mistrial. A mistrial is properly granted 
when an event occurs during the course of a trial which is of 
such a nature that its damaging effect cannot be removed by 
proper admonition or instruction to the jury and thus would 
result in preventing a fair trial. State v. Morrison, 243 Neb. 469, 
500 N.W.2d 547 (1993). On review, reversal of a judgment may 
be ordered for failure of the trial court to grant a mistrial when 
a proper admonition or instruction to the jury, capable of 
removing the damaging effect of the event, is not given. State v. 
Fraser, 230 Neb. 157, 430 N.W.2d 512 (1988). However, the 
decision whether to grant a motion for mistrial is within the 
discretion of the trial court and will be upheld on appeal absent 
a showing of abuse of discretion. State v. Morrison, supra. 

“A judicial abuse of discretion exists when reasons or rulings 
of a trial judge are clearly untenable, unfairly depriving a 
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litigant of a substantial right and denying just results in matters 
submitted for disposition.” State v. Plant, 236 Neb. 317, 328, 
461 N.W.2d 253, 263 (1990). Accord, State v. Riley, 242 Neb. 
887, 497 N.W.2d 23 (1993); State v. Thomas, 238 Neb. 4, 468 
N.W.2d 607 (1991). 

U.S. Const. amend. VI and Neb. Const. art. I, § 11, 
guarantee an accused the right to confront witnesses. 
Implicit in the right of confrontation is the right to 
cross-examine all witnesses. Chambers v. Mississippi, 410 
U.S. 284, 93 S. Ct. 1038, 35 L.Ed. 2d 297 (1973); State v. 
Warford, 223 Neb. 368, 389 N.W.2d 575 (1986). In 
holding that the confrontation clause is applicable to the 
states through U.S. Const. amend. XIV, the U.S. Supreme 
Court stated that “[t]here are few subjects, perhaps, upon 
which this Court and other courts have been more nearly 
unanimous than in their expressions of belief that the right 
of confrontation and cross-examination is an essential 
fundamental requirement for the kind of fair trial which is 
this country’s constitutional goal.” Pointer v. Texas, 380 
USS. 400, 405, 85S. Ct. 1065, 13 L. Ed. 2d 923 (1965). 

State v. Hartmann, 239 Neb. 300, 310, 476 N.W.2d 209, 216 
(1991). 

When the prosecutor became a witness in the case, 
corroborating the testimony of a State’s witness by giving 
hearsay testimony, Trackwell was denied his fundamental right 
to confront and cross-examine witnesses against him. Because 
he was deprived of these substantial constitutional rights, it was 
an abuse of discretion for the trial court to overrule Trackwell’s 
motion for mistrial in the absence of a proper admonition to the 
jury to disregard the prosecutor’s remarks. 

Nonetheless, not all trial errors, even of a constitutional 
magnitude, entitle an accused to reversal of an adverse trial 
result; it is only prejudicial error, that is, error which cannot be 
said to have been harmless beyond a reasonable doubt, which 
requires that a conviction be set aside. State v. Menuey, 239 
Neb. 513, 476 N. W.2d 846 (1991). 

Whether prosecutorial misconduct is prejudicial depends 
largely on the facts of each case. State v. Swillie, supra. The 
general rule is that remarks made by the prosecutor in final 


STATE v. TRACKWELL 933 
Cite as 244 Neb. 925 


argument which do not mislead or unduly influence the jury do 
not rise to a level sufficient to require granting a mistrial. State 
v. Greeno, 230 Neb. 568, 432 N. W.2d 547 (1988). 

Considering the facts of this case, we are unable to conclude 
that the trial court’s failure to grant a mistrial was harmless 
error. Although the evidence in this case was legally sufficient to 
convict Trackwell, there was also evidence which, if believed by 
the jury, could have resulted in his acquittal. 

The importance of Malik’s testimony in the conviction of 
Trackwell cannot be minimized. Malik was the only witness 
who testified for the State that Trackwell had, in effect, 
confessed to acts which constituted first degree sexual assault. 
Except for Malik’s testimony, the jury’s verdict hinged on 
whether it found the alleged victim’s testimony or the 
defendant’s testimony to be more credible. 

Malik’s potential bias was exposed on cross-examination 
when it was revealed that Malik had been engaged in difficult 
civil litigation with Trackwell over the repossession of Malik’s 
vehicle. Malik’s testimony that he was not trying to “get even” 
with Trackwell over the civil suit had been impeached by the 
rebuttal testimony of Trackwell’s attorney in the civil action, 
who testified that Malik had made threats to Trackwell, which 
the jury could have found related to the Seward County 
incident. 

The prosecutor’s statements had the effect of enhancing 
Malik’s credibility, which had been severely challenged. The 
importance to the jury of Malik’s testimony is reflected by the 
fact that the case was submitted to the jury at 4:07 p.m., and at 
5:05 p.m. the jury requested a transcribed copy of Malik’s 
testimony. It is readily apparent that under the circumstances of 
this case, the prosecutor’s comments did unduly influence the 
Jury. 

Accordingly, because of the extreme importance of Malik’s 
testimony to the State’s case, and because the jury obviously 
found his testimony to be particularly significant, we cannot 
say that the prosecutor’s comments bolstering the credibility of 
this key witness constituted harmless error. It was therefore 
prejudicial error for the trial court to overrule Trackwell’s 
motion for a mistrial. Track well is entitled to a new trial on that 
basis. 
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CALLING COUNTY ATTORNEY TO IMPEACH OTHER WITNESSES 

Trackwell also complains that he was not permitted to put the 
county attorney on the witness stand to testify to prior 
inconsistent statements made by the alleged victim and her 
16-year-old female companion about their conduct while sitting 
in the car at Track well’s office earlier in the evening. 

Both the alleged victim and the 16-year-old female had 
testified on cross-examination that they had talked only to 
members of their own party that evening. Each specifically 
denied talking to anyone else. 

Aman who worked at a business next to Track well’s testified 
for the defense that he and two other people arrived in the 
parking lot while Track well was talking with another man. The 
witness testified that when he got out of his car he heard “some 
whistling and stuff like that.” He testified that there were two 
female voices “screaming and hollering” and that somebody 
said, “[N]ice ass.” 

The witness further testified that when he discussed his 
testimony with the county attorney, she told him that “we’ve 
already talked to her and she’s already admitted to that.” After 
the witness was excused, Trackwell attempted to call the county 
attorney as a witness “to see if there is a prior inconsistent 
statement which would impeach either [the alleged victim] or 
[her companion].” The court overruled the request. 

Trackwell argues in his reply brief that he was entitled to call 
the county attorney to impeach the alleged victim and her 
companion because “[i]f {the alleged victim] sexually heckles 
men she does not know and lies about it, the jury should have 
known this. If she could lie about her flirtatious conduct while 
waiting for Appellant and [her male companion], she could 
have also lied about her conduct later that evening.” Reply brief 
for appellant at 7-8. 

Neb. Evid. R. 608(2), Neb. Rev. Stat. § 27-608(2) (Reissue 
1989), provides: 

Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in section 27-609, 
may not be proved by extrinsic evidence. They may, 
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however, in the discretion of the court, if probative of 
truthfulness or untruthfulness be inquired into on 
cross-examination of the witness (a) concerning his 
character for truthfulness or untruthfulness... . 
Therefore, it was impermissible for Trackwell to attack the 
credibility of the alleged victim and her female companion by 
presenting extrinsic evidence of their behavior through the 
testimony of the county attorney. Trackwell had the 
opportunity to attack the credibility of each of these witnesses 
through cross-examination. The trial court correctly denied 
Track well’s request to call the county attorney as a witness. 


JURY INSTRUCTIONON INTENT 

Next, Trackwell contends that the trial court erred in failing 
to instruct the jury on intent as an element of first degree sexual 
assault. 

To establish reversible error from a court’s refusal to give a 
requested instruction, an appellant has the burden to show that 
(1) the tendered instruction is a correct statement of the law, (2) 
the tendered instruction is warranted by the evidence, and (3) 
the appellant was prejudiced by the court’s refusal to give the 
tendered instruction. State v. Lowe, ante p. 173, 505 N.W.2d 
662 (1993). 

Neb. Rev. Stat. § 28-319(1) (Reissue 1989) states that “[a]ny 
person who subjects another person to sexual penetration and 
(a) overcomes the victim by force, threat of force, express or 
implied, coercion, or deception . . . is guilty of sexual assault in 
the first degree.” 

For the jury to find Trackwell guilty of first degree sexual 
assault, it was only necessary for it to find beyond a reasonable 
doubt that he (1) subjected the alleged victim to sexual 
penetration and (2) overcame the alleged victim by force, threat 
of force, express or implied, coercion, or deception. Intent is 
not an element of first degree sexual assault as defined by the 
statute. Track well’s proposed jury instruction on the element of 
intent is not a correct statement of the law, and this assignment 
of error is without merit. 
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SUFFICIENCY OF EVIDENCE 

Trackwell also maintains that the evidence is insufficient to 
convict him of first degree sexual assault. It is undisputed that 
Trackwell subjected the alleged victim to sexual penetration. He 
admitted to having sexual intercourse with the alleged victim. 

The only controverted issue before the jury was whether 
Trackwell overcame the alleged victim by force, threat of force, 
express or implied, coercion, or deception when he had 
intercourse with her. Taking the view most favorable to the 
State, the jury could have found beyond a reasonable doubt 
that Trackwell overcame his alleged victim by force, and 
therefore the evidence against Trackwell was legally sufficient 
to support his conviction for first degree sexual assault. 


i 


EXCESSIVE SENTENCE 
As we have already found reversible error requiring a new 
trial, it is not necessary for us to consider Trackwell’s assigned 
error that his sentence is excessive. 


CONCLUSION 
We reverse Trackwell’s judgment of conviction and remand 
the cause to the district court for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 
HastIncs, C.J., and WHITE, J., concur. 


RICHDALE DEVELOPMENT COMPANY, A NEBRASKA PARTNERSHIP, 
APPELLANT, V. MCNEIL COMPANY, INC., A NEBRASKA 
CORPORATION, APPELLEE. 

SION. W.2d 312 


Filed January 21,1994. No.S-91-814. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Remanded with directions. 


Jeffrey A. Silver for appellant. 
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HAsTINGS, C.J., BOSLAUGH, CAPORALE, FAHRNBRUCH, and 
LANPHIER, JJ. 


PER CURIAM. 

Upon motion for rehearing, the motion is overFuled; 
however, the opinion previously adopted by this court, 
Richdale Dev. Co. v. McNeil Co., ante p. 694, 508 N.W.2d 853 
(1993), is hereby modified by striking therefrom all that portion 
of the opinion beginning “The judgment of the district court is 
affirmed,” down to and including the end of the opinion. Zd. at 
707, 508 N.W.2d at 861. The following is substituted therefor: 

The Congress having preempted forum jurisdiction as to 
claims involving copyright, both this court and the district 
court are without jurisdiction in this case. Such lack of 
jurisdiction may not be waived by the parties, nor need it be 
asserted as an affirmative defense. The cause is remanded to the 
district court with directions to dismiss the cause and to dissolve 
the existing injunction. 

REMANDED WITH DIRECTIONS. 

WHITE, J., participating on briefs. 

SHANAHAN, J., not participating. 


DONALD M. DUGAN, APPELLEE, CROSS-APPELLANT, AND 
CROSS-APPELLEE, V. DONALD D. JENSEN AND PATRICIA K. JENSEN, 
APPELLANTS AND CROSS-APPELLEES, AND SMITH CONSTRUCTION, 
INC., APPELLEE, CROSS-APPELLANT, AND CROSS-APPELLEE. 

510 N.W.2d 313 


Filed January 21, 1994. No. S-91-917. 


1, Summary Judgment: Appeal and Error. In appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 
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2. Summary Judgment. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment asa matter of law. 

3. Trespass: Title. To bring an action in trespass, the complaining party must have 
had title or legal possession of the land when the acts complained of were 
committed. 

4. Trespass: Title: Proof. The party bringing a trespass action has the burden of 
establishing that he had title or possession of the property before he can proceed 
with his trespass action. 

5. Title. A party seeking to declare his title must rely on the strength of his own title 
and not the weakness of the title of others. 

6. Adverse Possession: Proof: Time. A party claiming title through adverse 
possession must prove by a preponderance of the evidence that the adverse 
possessor has been in actual, continuous, exclusive, notorious, and adverse 
possession under claim of ownership for the statutory period of 10 years. 

7. Adverse Possession: Title. Title cannot be acquired without simultaneous and 
continuous existence of each element of adverse possession for the required 
period. 

8. Adverse Possession: Intent. To establish adverse possession under a claim of 
ownership, the party claiming adverse possession must have occupied the 
property in the same manner as an owner would occupy the property. The party 
claiming adverse possession must have occupied the property with the intent and 
purpose to assert his ownership of the property. 

. Ordinarily, intent may be determined by examining the acts of 

the occupier and the nature of his possession; however, intent of the occupier is 

an essential requirement which must be established. 


Appeal from the District Court for Greeley County: RONALD 


D. OLBERDING, Judge. Reversed and remanded for further 
proceedings. 


Patrick A. Brock, of Cunningham, Blackburn, Francis, 
Brock & Cunningham, for appellants. 


John A. Wolf, of Shamberg & Wolf, for appellee Dugan. 


Roger G. Steele, of Luebs, Beltzer, Leininger, Smith & 
Busick, for appellee Smith Construction. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and RONIN, D.J., Retired. 


WHITE, J. 
Donald D. and Patricia K. Jensen appeal from a partial 
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summary judgment on the issues of ownership of real property 
and trespass and from a jury award of $5,000 in damages. 
Appellee Donald M. Dugan cross-appeals from the district 
court’s ruling that treble damages were not recoverable. 
Appellee Smith Construction, Inc., also filed a cross-appeal 
and contends that the jury instruction on the measure of 
damages was an incorrect statement of the law. We reverse the 
partial summary judgment and remand the cause for further 
proceedings. 

The property in dispute is a right-of-way situated across the 

southeast quarter of Section 36, Township 18 North, Range 11 
West of the 6th P.M., in Greeley County, Nebraska (southeast 
quarter). Dugan contends that he owns the right-of-way and 
that the Jensens and Smith Construction trespassed on that 
property. The Jensens maintain that they are the rightful 
owners of the right-of-way and therefore did not trespass on 
Dugan’s property. 
' Dugan’s claim to the right-of-way arises from a quitclaim 
deed conveyed to him by the Burlington Northern Landowners 
Association-East (Landowners Association) on September 30, 
1987. This deed was recorded on August 23, 1988. The 
Landowners Association allegedly acquired the right-of-way by 
quitclaim deed executed by the Burlington Northern Railroad 
(railroad) on April 1, 1987. This deed was recorded on August 
7, 1987. There is no evidence in the record that the railroad ever 
acquired title by deed to the right-of-way. The record indicates, 
however, that the railroad had used this right-of-way since at 
least 1940. 

The Jensens contend that they acquired title to the 
right-of-way because they purchased the entire southeast 
quarter, over which the right-of-way passes. On January 17, 
1989, the Jensens acquired the southeast quarter from John 
Hancock Mutual Life Insurance Company (John Hancock) by 
special warranty deed. John Hancock acquired the southeast 
quarter from Raymond Dugan, father of appellee Donald 
Dugan, by warranty deed in October 1985. 

The record indicates that the Jensens knew Donald Dugan 
claimed ownership of the right-of-way when they purchased the 
property from John Hancock. Wanting to level out the 
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right-of-way, the Jensens consulted with two attorneys 
regarding the validity of their title. After assurances that they 
owned the land, including the right-of-way, the Jensens hired 
Smith Construction to level it out for $652. The leveling 
included the removal of trees and shrubbery and prevented 
Dugan from using the right-of-way as he had intended. 

In July 1990, Dugan filed suit against the Jensens and 
contended that he owned the right-of-way and that the Jensens, 
through their agent, Smith Construction, had trespassed on 
that right-of-way. Smith Construction filed a petition for 
indemnification against the Jensens for any liability arising out 
of its work. : 

The district court granted Dugan’s motion for partial 
summary judgment and found that Dugan owned the 
right-of-way and that the Jensens had trespassed on that 
property. The court stated that the railroad had acquired title by 
adverse possession because the railroad had occupied the 
right-of-way “continuously, openly, and notoriously for more 
than 50 years.” 

The issue of damages was tried to a jury, and the Jensens 
were found liable for $5,000. The court further ordered that 
Smith Construction be indemnified by the Jensens. The Jensens 
appeal from both the summary judgment and the jury’s award 
of damages. Appellee Smith Construction filed a cross-appeal 
from the jury’s verdict. Appellee Dugan cross-appeals from the 
district court’s decision that treble damages were not 
recoverable. The analysis that follows focuses on the partial 
summary judgment, and because our decision disposes of the 
appeal, we will not address the additional assignments of error 
raised by the parties. 

In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. VonSeggern 
v. Willman, ante p. 565, 508 N.W.2d 261 (1993). Summary 
judgment is to be granted only when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose 
that there is no genuine issue as to any material fact or as to the 
ultimate inferences that may be drawn from those facts and that 
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the moving party is entitled to judgment as a matter of law. Id.; 
Gould v. Orr, ante p. 163, 506 N.W.2d 349 (1993). 

To bring an action in trespass, the complaining party must 
have had title or legal possession of the land when the acts 
complained of were committed. Flobert Industries v. Stuhr, 
216 Neb. 389, 343 N.W.2d 917 (1984); Franz v. Nelson, 183 
Neb. 137, 158 N.W.2d 606 (1968). See Hardt v. Eskam, 218 
Neb. 81, 352 N.W.2d 583 (1984) (holding that plaintiffs were 
not entitled to damages for trespass because plaintiffs failed to 
prove ownership by adverse possession). The party bringing a 
trespass action has the burden of establishing that he had title or 
possession of the property before he can proceed with his 
trespass action. Franz, supra. See Flobert Industries, supra 
(addressing ownership issue before considering the trespass 
action). A party seeking to declare his title must rely on the 
strength of his own title and not the weakness of the title of 
others. Schaneman v. Wright, 238 Neb. 309, 470 N.W.2d 566 
(1991). 

In the present case, the evidence indicates that Dugan 
received a quitclaim deed to the right-of-way from the 
Landowners Association on September 30, 1987. The 
Landowners Association received a quitclaim deed to the 
right-of-way from the railroad on April 1, 1987. The validity of 
Dugan’s asserted ownership interest in the right-of-way 
therefore depends on whether his predecessors in interest, 
namely the railroad, had any interest in the right-of-way that 
they could have conveyed to Dugan. See, Gustafson v. 
Gustafson, 239 Neb. 448, 476 N.W.2d 819 (1991); Smith v. 
Berberich, 168 Neb. 142, 95 N.W.2d 325 (1959). 

In support of his motion for partial summary judgment, 
Dugan contended that the railroad had acquired the 
right-of-way by adverse possession. Dugan presented an 
affidavit made by his father, in which his father states that he 
had personal knowledge that the railroad had been using the 
right-of-way since at least 1940. Dugan’s father stated that the 
railroad used the right-of-way openly, exclusively, and 
continuously until 1987. 

The trial court ruled that Dugan owned the right-of-way 
because the railroad had acquired the property by adverse 
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possession. Specifically, the court held that the railroad had 
operated on the right-of-way “continuously, openly, and 
notoriously for more than 50 years.” 

A party claiming title through adverse possession must prove 
by a preponderance of the evidence that the adverse possessor 
has been in actual, continuous, exclusive, notorious, and 
adverse possession under claim of ownership for the statutory 
period of 10 years. Thornburg v. Haecker, 243 Neb. 693, 502 
N.W.2d 434 (1993); Nennemann v. Rebuck, 242 Neb. 604, 496 
N.W.2d 467 (1993); Schaneman, supra; State Nat. Bank & 
Trust Co. v. Jacobsen, 218 Neb. 682, 358 N.W.2d 743 (1984). 
Title cannot be acquired without simultaneous and continuous 
existence of each element of adverse possession for the required 
period. Thornburg, supra. 

Generally, if the occupier’s physical actions on the land 
constitute visible and conspicuous evidence of the possession 
and use of the land, such acts will be sufficient to establish that 
the possession was actual and notorious. See Wiedeman v. 
James E. Simon Co., Inc., 209 Neb. 189, 307 N.W.2d 105 
(1981) (stating that the occupier’s acts of posting signs, 
maintaining a boundary fence, and grazing livestock on the 
disputed tract of land were actual, open, and notorious). The 
possession must be exclusive, and if the occupier shared the 
possession with the title owner, the occupier may not obtain title 
by adverse possession. Roger A. Cunningham et al., The Law 
of Property § 11.7 (2d ed. 1993). Additionally, the occupier’s 
use must be continuous; in other words, the possession must 
not be significantly interrupted. Jd. 

The affidavit presented by Dugan, which was 
uncontradicted, arguably supports a finding that the railroad 
actually, continuously, exclusively, and notoriously used the 
right-of-way. The affiant, Dugan’s father, stated that he readily 
observed the railroad’s exclusive use of the right-of-way since at 
least 1940. The fact that he observed such use of the property 
indicates that the railroad’s actions constituted visible evidence 
of its possession. We therefore focus our analysis on the 
remaining requirement necessary to prevail on a claim of 
adverse possession: adverse under a claim of ownership. 

To establish “adverse under a claim of ownership,” the party 
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claiming adverse possession must have occupied the property in 
the same manner as an owner would occupy the property. See, 
Hardt v. Eskam, 218 Neb. 81, 352 N.W.2d 583 (1984); Knight v. 
Denman, 64 Neb. 814, 90 N.W. 863 (1902). The party claiming 
adverse possession must have occupied the property “ ‘with the 
intent and purpose of the occupant to assert his ownership of 
the property.” ” Berglund v. Sisler, 210 Neb. 258, 263, 313 
N.W.2d 679, 682 (1981) (quoting Barnes v. Milligan, 200 Neb. 
450, 264 N.W.2d 186 (1978)). Ordinarily, intent may be 
determined by examining the acts of the occupier and the nature 
of his possession; however, intent of the occupier is an essential 
requirement which must be established. Barnes, supra (stating 
that intent is always an element). 

After a review of the record, we find no evidence which 
demonstrates that the use of the right-of-way by the railroad 
was adverse under a claim of ownership. The only evidence 
regarding the railroad’s possession was presented in an affidavit 
made by Dugan’s father. In that affidavit, Dugan’s father states 
that he has personal knowledge that the railroad openly, 
exclusively, and continuously used the right-of-way from at 
least 1940 to 1987. This does not satisfy Dugan’s burden to 
establish that the railroad’s use was adverse under a claim of 
ownership. 

Although intent may be inferred in some cases, these 
observations of a third party who is neither the occupier nor the 
title owner do not clearly require the inference that the 
railroad’s use was adverse to the title owner. See Barnes v. 
Milligan, 196 Neb. 50, 241 N.W.2d 508 (1976) (stating that the 
ultimate inferences to be drawn from the facts—whether the 
use was adverse or permissive—could not be conclusively 
established). For example, the use may have been with the 
permission of the title owner. If the railroad’s initial use was 
permissive, the railroad could not have acquired title to the 
property by adverse possession and, thus, could not have 
conveyed title to the right-of-way to Dugan. 

Dugan has not established that the railroad acquired the 
right-of-way by adverse possession because he has failed to 
present evidence of an essential element of the action. 
Therefore, Dugan was not entitled to judgment as a matter of 
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law, and summary judgment on the issue of ownership was 
improper. We reverse the jury’s verdict on the issues of 
proximate cause and damages and remand the cause for further 
proceedings not inconsistent with this decision. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


SEAN THOMAS JASA, BY AND THROUGH HIS FATHER, MOTHER, AND 
NEXT FRIENDS, STEPHEN SCOTT JASA AND Ivy Jo JASA, APPELLEE, 


v. DoUGLAS COUNTY, A NEBRASKA POLITICAL SUBDIVISION, 
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CAPORALE, J. 
I. STATEMENT OF CASE 

The minor appellee, Sean Thomas Jasa, by and through his 
parents (father Stephen Scott Jasa and mother Ivy Jo Jasa) 
acting as his next friends, brought this action under the 
provisions of the Political Subdivisions Tort Claims Act, Neb. 
Rev. Stat. § 13-901 et seq. (Reissue 1991), against the appellant, 
Douglas County, alleging that through the failure of its 
department of health to take appropriate steps with respect to 
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the presence of bacterial meningitis, an infectious disease, in the 
population of West Omaha Day Care and Nursery School, Inc., 
a day-care facility, the county negligently caused said minor to 
suffer permanent and catastrophic disability. The district court 
entered judgment against the county. In challenging the 
judgment, the county assigns a number of errors, including that 
the district court incorrectly determined that liability is not 
foreclosed by the discretionary function exemption of the act. 
The record sustaining that assignment, we, without reaching 
the other claimed errors, reverse the judgment and remand the 
cause with the direction that it be dismissed. 


II. SCOPE OF REVIEW 

The essence of the minor’s claim is that the county 
department was negligent in its admitted failure to determine 
that there had been a case of bacterial meningitis at West 
Omaha Day Care and its failure to inform his parents of the 
presence of the disease at that facility. 

While § 13-908 makes a political subdivision such as the 
county liable for an action in tort “in the same manner and to 
the same extent as a private individual under like 
circumstances,” § 13-910(2) exempts a political subdivision 
from liability on any claim “based upon the exercise or 
performance of or the failure to exercise or perform a 
discretionary function or duty on the part of the political 
subdivision or an employee of the political subdivision, whether 
or not the discretion be abused.” Thus, the performance or 
nonperformance of a discretionary function cannot be the basis 
of liability under the act. Lemke v. Metropolitan Utilities Dist., 
243 Neb. 633, 502 N.W.2d 80 (1993). 

We have held that whether the undisputed facts demonstrate 
that liability is precluded by the discretionary function 
exemption of the Political Subdivisions Tort Claims Act is a 
question of law. See id. See, also, Blitzkie v. State, 241 Neb. 
759, 491 N.W.2d 42 (1992). Regarding a question of law, an 
appellate court has an obligation to reach a correct conclusion 
independent of that reached by the court below. Transamerica 
Commercial Fin. Corp. v. Rochford, ante p. 802, 509 N.W.2d 
214 (1993); Metropolitan Life Ins. Co. v. Kissinger Farms, 
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ante p. 620, 508 N.W.2d 568 (1993); Lemke, supra. 


III. NATURE OF DISEASE 

According to Dr. David J. Itkin, a physician who specializes 
in infectious diseases, the minor’s condition results from his 
having contracted bacterial meningitis as the consequence of his 
exposure to Haemophilus influenzae type b, a bacterium which 
can cause a variety of different diseases and is generally spread 
by respiratory secretions and other close contact with infected 
persons. The Haemophilus organism causes disease in children 
who have not developed their own immunity; thus, children 
between 3 to 6 months and 3 to 4 years of age are at the greatest 
risk of infection and subject to the greatest damage from the 
disease. 

Itkin ranks Haemophilus as the most dangerous infectious 
organism among children 3 years of age and under in terms of 
communicability and the effect of the disease upon those 
infected. 


IV. FACTS 


1, DEVELOPMENTS AT WEST OMAHA Day CARE 

A then 3-year-old girl enrolled at West Omaha Day Care, 
who last attended the facility on Friday, October 23, 1987, 
became ill with flu-like symptoms on Sunday, October 25, 1987. 
On Tuesday morning, October 27, the girl was examined in her 
pediatrician’s office. Due to the girl’s imbalance and weakness, 
her mother, a registered nurse, was concerned about the 
potential of a “massive ear infection or meningitis.” However, 
the girl’s mother said that at that time “we ruled out 
meningitis.” 

On Wednesday, October 28, the girl was again taken to her 
pediatrician’s office. While being examined, she began to suffer 
rigidity in her neck; the pediatrician who examined her believed 
she probably had meningitis and sent her to a hospital. 

Being familiar with the dangers of meningitis, the girl’s 
mother was concerned about the children with whom the girl 
had had contact. Accordingly, the girl’s mother called West 
Omaha Day Care on the 28th and informed the director that the 
girl was ill and was probably suffering from meningitis. The 
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girl’s mother testified that she called the director so that the 
director “could alert the other parents.” 

The next morning, the director called the girl’s mother and 
inquired specifically whether the girl had viral or bacterial 
meningitis. The girl’s mother told the director that was not yet 
known. Either later that same day or the next day, the director 
called the girl’s mother a second time to determine how the girl 
was doing and to inquire about visiting. 

According to Lewis William White, the president of the 
corporation which owned and operated West Omaha Day Care, 
the director contacted the girl’s mother and “asked her when she 
found out or heard anything more to please let us know.” When 
the girl’s mother did not call back in the next couple of days, 
White asked the staff to call her again. According to White, the 
girl’s father was reached by a staff member at the hospital on 
Friday, October 30. He said meningitis was still suspected but 
that the tests were not yet conclusive. The staff then asked the 
father to let them “know as soon as possible,” but received no 
further notification of the girl’s condition. The girl’s father, 
however, denies receiving the call White described. 

The county department had informed day-care facilities of 
the vaccines obtainable from various sources and made 
available a Haemophilus factsheet to be sent to parents. The 
county department also provided day-care facility operators 
with an informational packet prepared by the Centers for 
Disease Control of the U.S. Public Health Service entitled 
“What You Should Know About Contagious Diseases in the 
Day Care Setting.” It informs day-care facility operators how 
to respond to bacterial meningitis as follows: 

What to Do 
If one case of bacterial meningitis has occurred in your 
[facility]: 
Temporarily exclude the sick child from the [facility]. 
Contact the child’s physician[.] 
Ask what germ caused the meningitis. 
Contact your Health Department. 
Tell them about the case of meningitis and the germ 
that caused it. 
Ask what actions they recommend to prevent spread 
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of infection. 
Parents of all children in the [facility] should be 
informed that: 

They should know that their child may have been 
exposed to a serious contagious disease. 

Their child should see a physician IMMEDIATELY 
if he develops fever, headache, rashes, spots, unusual 
behavior or other symptoms of concern. 

They should know any other preventive measures the 
Health Department recommends. 

To STOP others from getting the disease: 
A child’s doctor or your Health Department may 
recommend certain antibiotics for exposed children and 
adults to reduce their risk of getting bacterial meningitis. 
White acknowledged he had a copy of the publication in his 
possession at the time of the onset of the girl’s disease and 
admitted he did not consult it until after the minor became ill. 


2. MINOR’S ILLNESS 

The minor, who, having been born on September 24, 1986, 
was then just over a year old, started attending West Omaha 
Day Care on October 26, 1987, spending about 40 hours a week 
at the facility, Monday through Friday. 

On Saturday morning of Thanksgiving week of that year, the 
minor’s father noticed that the minor was a bit warm and 
mentioned the fact to the minor’s mother. By late afternoon, the 
minor’s temperature had risen to approximately 102.5 degrees. 

The mother gave the minor some Tylenol and called his 
pediatrician. One of the pediatrician’s partners returned the call 
and advised that the minor, who had a history of ear infections, 
might be having another ear or viral infection. The partner 
stated he could not prescribe any medication without an 
examination and advised that, if desired, the minor could be 
taken to an emergency care facility or the condition could be left 
to “run its course.” The minor’s parents decided to keep him at 
home and try to hold the temperature down with Tylenol and 
fluids as the partner had instructed. 

Between 4 and 4:30 a.m. of the following morning, the 
mother checked the minor’s temperature; it was steady at 102.5 
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degrees. However, she noticed that several areas of his body 
were discolored. Because of the discoloration and the minor’s 
lethargic behavior and discomfort, the minor’s parents decided 
to take him to the hospital for treatment. By the time they 
arrived at the hospital at approximately 6 a.m., the areas of 
discoloration had turned dark purple, and the minor also began 
discharging blood through his nose and mouth. After testing, 
he was diagnosed as having bacterial meningitis. 
Dr. John Moore, the pediatrician whose office the minor’s 
mother first contacted, explained that there is no specific 
symptom which in the early stages signals the presence of 
bacterial meningitis. However, if one suspects its presence, a 
lumbar puncture permits a diagnosis. He testified that if he had 
been informed that the minor had been exposed to bacterial 
meningitis, he would have treated the minor with antibiotics. 
When asked whether in his opinion 
to a reasonable degree of medical probability in [the 
minor’s] situation if he would have been treated when [the 
mother] called [Moore’s office] that there is a possibility 
that his injuries would have been less or he would have 
been better off than he was when he [was] presented to [the 
hospital] early the next morning? 

Moore replied that he had an opinion and felt that if the minor 

“had gotten antibiotics at that moment, I think it could have 

altered the course in his favor, yes.” 

Itkin testified that in small populations such as at a day-care 
facility, there is an increased frequency of secondary cases by 
colonization, a process by which one exposed to the organism, 
although not ill, carries the organism and passes it on to 
another. Antibiotics may be given that “are effective in 
eradicating the carrier or colonization state” to interrupt the 
spread of Haemophilus. The key to treatment is the timeliness 
of diagnosis and treatment with antibiotics. 

In Itkin’s view, although the girl and the minor were not at 
West Omaha Day Care at the same time, the minor’s infection 
was directly related to the girl’s because of the colonization of 
the other enrollees, who eventually colonized the minor, 
producing his infection. 
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3. COUNTY’s ROLE 

The record contains opinion evidence to the effect that the 
county department was negligent in failing to determine that 
the girl had attended West Omaha Day Care and in failing to 
inform the minor’s parents of that fact. However, whether the 
undisputed facts, even if establishing negligence, demonstrate 
that liability is foreclosed by the discretionary function 
exemption is, as noted in part II above, a question of law. We 
thus focus upon the undisputed facts relating to the county 
department’s conduct. 

John M. Weston has been the chief of the division of clinical 
services for the county department since early 1987 and has 
been employed by the county department and its predecessor, 
the Omaha-Douglas County Health Department, an 
organization serving both the city of Omaha and the county, 
since 1972. Weston worked as an epidemiologist prior to 
assuming his present duties. According to Weston, 
epidemiology is “the study of the distribution of disease and 
other physiological conditions in human populations and [the] 
factors that influence that distribution.” Disease control 
consists of the implementation of “activities that will allow for 
the reduction or elimination of a disease.” 

Since 1987, Weston has supervised and directed the county 
department’s epidemiology and sexually transmitted disease 
control sections, each of which performs surveillance activities 
for communicable diseases in the community. He reports 
directly to the director of the county department, who, as the 
chief executive officer, reports directly to the county’s board of 
health. 

Based on similar forms used by the state Department of 
Health and by California, Weston, in 1981, designed a postcard 
reporting form. The card lists a number of reportable diseases, 
including bacterial meningitis, and asks for the name of the 
disease reported, the patient’s name and address, the dates of 
the report and onset of the disease, the laboratory results, and 
the name and address of the reporting health care provider. 
Although the regulations of the state department did not 
require the reporting of bacterial meningitis, Weston included 
the illness to comply with an Omaha ordinance which made it 
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reportable. 

According to Weston, the purpose of the card was to provide 
a means of collecting data furnishing a basis for formulating 
sound public health policy and good disease control measures. 
The card was not intended to itself trigger disease control 
measures, nor was it designed to collect all the information the 
county department needed about a particular disease. The 
thought was that the card would provide the information 
needed to enable the county department to contact people to 
gather such additional information as the county department 
might find useful. 

The postcard reports of infectious diseases were also used by 
the county department to fill out more detailed reports on 
forms of the national center, which the county department then 
forwarded to the state department. 

In answer to an interrogatory which inquired whether, as of 
October 1987, there was in effect “‘any policy or contingency 
plans for disseminating information regarding a reported case 
of bacterial meningitis to day care facilities or the parents of day 
care attendees,” the county department replied that if it had 
been notified “of a case of bacterial meningitis in a day care 
center or in a day care attendee,” then as a matter of policy 
some employee “would have contacted the day care center 
and/or the parents of the attendee, made recommendations 
and suggestions to them, and offered the expertise of the 
Department as a resource.” The answer continued that no 
employee had “the authority to order the day care operators or 
the parents of attendees to do anything. The decision as to the 
type of response rested with the day care operators and the 
parents of attendees.” The trial testimony explained further 
that it was the county department’s policy to educate day-care 
facility operators about bacterial meningitis, to provide 
informational literature, to offer to assist day-care facilities in 
which the disease had occurred, to urge day-care operators to 
notify the parents of its enrollees that there had been an incident 
of the disease, and to offer to talk with parents who had 
questions. The county department had not in any instance 
notified the enrollees’ parents of an incident of the disease at a 
day-care facility. 
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After Weston attended the first symposium on infectious 
diseases in the day-care setting sponsored by the national center 
in 1984, the county department distributed to day-care facilities 
the informational packet described in section 1 of this part of 
the opinion. 

The county department received a card report dated 
November 2, 1987, from the hospital to which the girl had been 
admitted, advising that she had bacterial meningitis. The 
hospital reported the date of onset of the disease to be October 
25, 1987, and reported that laboratory tests revealed the 
presence of Haemophilus. Receipt of that card caused the 
county department to report the incident on February 12, 1988, 
to the national center on a national center form with a revision 
date of “4-77.” That revision did not inquire about day-care 
attendance by the infected person. However, the national center 
had revised the bacterial meningitis report form with forms 
carrying revision dates of “7-81,” “10-85,” and “10-86.” The 
1986 revision, for the first time, inquired as to whether the 
infected person was less than 6 years old and attended a 
day-care facility. 

A former employee of the state department testified that if 
the county department wanted revisions of the national center 
forms, it was not to contact the national center directly but was 
to obtain them from the state department. However, the state 
department did not have a program or policy of sending the 
new revisions of the national center forms to the county 
department. Neither did the national center’s weekly morbidity 
and mortality report make mention of the existence of revised 
reporting forms. 

While it was the county department’s policy to use the most 
current national center forms, it had not received the updated 
forms from the state, had not been told about the new forms by 
the state, did not have the new forms in the fall of 1987, and did 
not learn of the “10-86” revision until a discussion between one 
of the county department’s employees and a state department 
employee in early 1988, at which time the county department 
began using the “10-86” revision of the form. 

Indeed, in 1987, the state department itself forwarded 16 
reports to the national center on the same 1977 revision used by . 
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the county department, 5 on the 1981 revision, 7 on the 1985 
revision, and 8 on the 1986 revision. Furthermore, even in 1988, 
the state department forwarded to the national center 1 report 
on the 1977 revision, 2 on the 1981 revision, 6 on the 1985 
revision, and 33 on the 1986 revision. 


4. STATE OF MEDICAL KNOWLEDGE 

According to Itkin, Haemophilus has been around for a long 
time; the new issue is that in the day-care environment, 
infectious diseases have a propensity for spreading due to the 
close contact and intensity of exposure. When Itkin came to 
Omaha in 1986, physicians regarded the risk of infectious 
diseases in day-care facilities “with a lot of anxiety” and 
“recognized that [they] posed a risk and yet they recognized the 
controversy in establishing how much of a risk that was.” 

In 1987, the antibiotic rifampin was effective in eradicating 
Haemophilus in the carrier state in 95 percent of the cases and 
could be used for children under 2 years of age. However, the 
primary authority on which pediatricians then relied in treating 
infectious diseases, including Haemophilus, stated: “The risk 
of secondary disease occurring in [facilities] with a single case is 
uncertain. Moreover, the efficacy of Rifampin in preventing 
secondary disease in day-care groups is not well established, 
and the difficulties in delivering prophylaxis are considerable.” 
This authority left permissive the administration of rifampin 
after a single occurrence in a day-care facility, and there was a 
controversy among reasonable physicians as to the efficacy of 
the drug at that time. 

It was during that same year that the state department first 
began to follow up on reports of Haemophilus occurrences in 
day-care settings, the first such occasion occurring in October 
of that year. That constituted a change in the state department’s 
practices. The change occurred because a vaccine had been 
licensed to protect children against the organism. Information 
was becoming available concerning the seriousness of the 
disease and the impact of day-care facilities in the spread of the 
disease, and health authorities were beginning to take into 
account the effect of the disease on public health resources. 

According to the minor’s pediatrician, in 1987 the 
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. Haemophilus vaccine was not customarily given to children less 
than 2 years of age, but it is now given to infants as young as 2 
months old. 


V. ANALYSIS 

We begin our analysis by noting that the discretionary 
function exemption is expressed in nearly identical language in 
Neb. Rev. Stat. § 81-8,219(1)(a) (Reissue 1987) of the State Tort 
Claims Act and § 13-910(2); thus, cases construing the state 
exemption apply as well to the exemption given political 
subdivisions by § 13-910(2). See Lemke v. Metropolitan 
Utilities Dist. , 243 Neb. 633, 502 N.W.2d 80 (1993). 


1. NATURE OF DISCRETIONARY FUNCTION EXEMPTION 
In considering the discretionary function exemption under 
the State Tort Claims Act and holding that summary judgment 
should not have been granted the State, we, in Wickersham y. 
State, 218 Neb. 175, 180, 354 N.W.2d 134, 138-39 (1984), 
stated: 

Performance of or failure to perform a discretionary 
function or duty cannot be the basis for liability under the 
State Tort Claims Act. See Fletcher v. State, 216 Neb. 342, 
344 N.W.2d 899 (1984); cf. Dalehite v. United States, 346 
U.S. 15, 73S. Ct. 956, 97 L. Ed. 1427 (1953) (Federal Tort 
Claims Act, 28 U.S.C. § 1346(b) and §§ 2671 et seq. 
(1948)). 

That which is protected under the State Tort Claims 
Act, § 81-8,219(1)(a), is the discretion of a governmental 
executive or administrator to act according to one’s 
judgment of the best course to be taken. Such discretion 
includes more than the initiation of programs and 
activities. Discretion includes determinations or 
judgments made in establishing plans, specifications, or 
schedules of operations. Where policy judgment exists, 
there also exists discretion exempted from liability under 
the State Tort Claims Act. Cf. Dalehite v. United States, 
supra. 

However, the discretionary function or duty exemption 
in the State Tort Claims Act extends only to the basic 
policy decisions made in governmental activity, and not to 
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ministerial activities implementing such policy decisions. 
See Koepf v. County of York, 198 Neb. 67, 251 N.W.2d 
866 (1977); cf. Indian Towing Co. v. United States, 350 
U.S. 61, 76S. Ct. 122, 100 L. Ed. 48 (1955) (Federal Tort 
Claims Act). In other words, the State is liable for 
negligence of its employees at the operational level, where 
there is no room for policy judgment. See Eastern Air 
Lines v. Union Trust Company, 221 F.2d 62 (D.C. Cir. 
1955). 

In Wickersham, the State, through its Department of 
Agriculture, had under statutory direction adopted regulations 
in conformance with regulations of the U.S. Department of 
Agriculture, which required that the State both test for 
brucellosis and directly notify, among others, purchasers of 
cattle which came from an infected herd. We reasoned that the 
State was rendered liable by its failure to comply with its own 
regulations by failing to timely test cattle which Wickersham 
had purchased and by failing to timely notify him of its 
subsequent discovery that the cattle he had purchased came 
from an infected herd. 

However, in Blitzkie v. State, 241 Neb. 759, 491 N.W.2d 42 
(1992), we affirmed the judgment in favor of the State against 
Blitzkie’s claims that he, as an owner of hogs near an outbreak 
of pseudorabies, should have been notified personally and that 
the notice given to local veterinarians was inadequate. There, 
we wrote: 

The very letter of § 54-701 implies that the Department 
of Agriculture has the discretion of “employing the most 
efficient and practical means” in the control and 
prevention of livestock disease. The evidence is 
uncontroverted that the Department of Agriculture did 
quarantine the affected animals, in compliance with the 
statute, and in its discretion, notified the state’s 
veterinarians by way of newsletter. The method of notice 
and to whom the notice would be sent were completely 
discretionary functions, and plaintiff’s claims that these 
activities were ministerial, rather than discretionary, are 
without merit. 

Blitzkie, 241 Neb. at 763, 491 N.W.2d at 45. 
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In Security Inv. Co. v. State, 231 Neb. 536, 437 N.W.2d 439 
(1989), we, in affirming the sustainment of the State’s 
demurrer, held that the alleged general failure of the state 
Department of Banking and Finance to enforce the banking 
laws, take remedial steps with respect to a failing financial 
institution, remove certain officers of the institution, inform 
other financial institutions of the failing institution’s condition, 
and put the failing institution into receivership all fell within the 
discretionary function. Quoting extensively from Berkovitz v. 
United States, 486 U.S. 531, 108 S. Ct. 1954, 100 L. Ed. 2d 531 
(1988), we wrote: 

“ TI]t is the nature of the conduct, rather than the status 
of the actor that governs whether the discretionary 
function exception applies in a given case.’ ” 108 S. Ct. at 
1958 (quoting United States v. Varig Airlines, 467 U.S. 
797, 104S. Ct. 2755, 81 L. Ed. 2d 660 (1984)). The Court 
then described the conduct which is within the 
discretionary function exception: “In examining the 
nature of the challenged conduct, a court must first 
consider whether the action is a matter of choice for the 
acting employee. This inquiry is mandated by the 
language of the exception; conduct cannot be 
discretionary unless it involves an element of judgment or 
choice. See Dalehite v. United States, 346 U.S. 15, 34, 73 
S.Ct. 956, 967, 97 L.Ed. 1427 (1953) (stating that the 
exception protects ‘the discretion of the executive or the 
administrator to act according to one’s judgment of the 
best course’). Thus, the discretionary function exception 
will not apply when a federal statute, regulation, or policy 
specifically prescribes a course of action for an employee 
to follow. In this event, the employee has no rightful 
option but to adhere to the directive. And if the employee’s 
conduct cannot appropriately be the product of judgment 
or choice, then there is no discretion in the conduct for the 
discretionary function exception to protect. Cf. Westfall 
v. Erwin, 484 U.S. [292], 108 S.Ct. 580, [585], 98 L.Ed.2d 
619 (1988) (recognizing that conduct cannot be 
discretionary if prescribed by law). 

“Moreover, assuming the challenged conduct involves 
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an element of judgment, a court must determine whether 
that judgment is of the kind that the discretionary 
function exception was designed to shield. The basis for 
the discretionary function exception was Congress’ desire 
to ‘prevent judicial “second-guessing” of legislative and 
administrative decisions grounded in social, economic, 
and political policy through the medium of an action in 
tort.’ United States v. Varig Airlines, supra, [467 U.S.] at 
814, 104 S.Ct., at 2764-2765. The exception, properly 
construed, therefore protects only governmental actions 
and decisions based on considerations of public policy. See 
Dalehite v. United States, supra, [346 U.S.] at 36, 73 
S.Ct., at 968 (‘Where there is room for policy judg- 
ment and decision there is discretion’). In sum, 
the discretionary function exception insulates the 
Government from liability if the action challenged in the 
case involves the permissible exercise of policy judgment.” 
Security Inv. Co., 231 Neb. at 544-45, 437 N.W.2d at 445. 

Most recently, in Lemke v. Metropolitan Utilities Dist. , 243 
Neb. 633, 502 N.W.2d 80 (1993), a political subdivision which 
retailed odorized natural gas had received information that 
certain flexible connectors deteriorated with age and could 
leak. Although it had not installed all such connectors in the 
area, the subdivision had emplaced several thousand of them 
and had been on the plaintiffs’ premises to make adjustments to 
their gas appliances. The subdivision had in place a program 
which informed, through literature, its customers and, through 
advertisements, the general public concerning the benefits and 
risks involved in using natural gas. Nonetheless, the political 
subdivision did not undertake to inform its customers about the 
connector problem; instead, it merely filed the information in 
its library without even telling its service personnel about the 
defect. The plaintiffs sustained damages when, because of a 
deteriorated connector, an explosion occurred while one of 
them attempted to relight a pilot light. In affirming the 
judgment rendered against the political subdivision, we wrote: 

[W]hen (1) a governmental entity has actual or 
constructive notice of a dangerous condition or hazard 
caused by or under the control of the governmental entity 
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and (2) the dangerous condition or hazard is not readily 
apparent to persons who are likely to be injured by the 
dangerous condition or hazard, the governmental entity 
has a nondiscretionary duty to warn of the danger or take 
other protective measures that may prevent injury as the 
result of the dangerous condition or hazard. In such a 
situation, a governmental entity’s failure to warn or take 
other protective measures is not a planning-level decision 
involving a social, economic, or political policy judgment 
and, therefore, does not come within the discretionary 
function exemption of the Political Subdivisions Tort 
Claims Act. 
Id. at 647, 502 N.W.2d at 89. 

We have previously distinguished ministerial acts from 
discretionary functions. In Allen v. County of Lancaster, 218 
Neb. 163, 352 N. W.2d 883 (1984), the plaintiffs alleged that the 
county had improperly approved the construction of a sewer 
which did not comply with a certain county resolution and had 
improperly inspected the sewer. More specifically, the plaintiffs 
claimed that the sewer violated seven of the various criteria set 
forth in five pages of the resolution, which provided that all 
sewers would be constructed “ ‘in conformance with the 
requirements of the health Officer who shall be guided by’ ” 
the specified criteria. Jd. at 164, 352 N.W.2d at 884. In 
affirming the sustainment of the county’s demurrer, we held 
that where a health officer must make a judgmental decision 
within a regulatory framework, such decision is distinguishable 
from a ministerial act: 

In this case the health officer had a great deal of “room 
for policy judgment and decision,” and as stated in 
Dalehite at 36, where there is such room “there is 
discretion.” The health officer is clearly required to 
exercise his discretion. He is not given standards that he 
must follow, but instead he and the public are informed 
that individual sewage systems must be installed “in 
conformance with [his] requirements” and that, in 
connection with those requirements, he is to be guided by 
certain criteria, many of which require the exercise of 
further discretion. 
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Consideration of the second of Allens’ statements set 
out above—that the acts complained of were 
ministerial—reinforces our holding herein. In State of 
Nebraska ex rel. Line v. Kuhlman, 167 Neb. 674, 682-83, 
94 N.W.2d 373, 380 (1959), we stated: “ ‘A ministerial act 
has been defined as one performed in response to a duty 
which has been positively imposed by law and its 
performance required at a time and in a manner or upon 
conditions which are specifically designated, the duty to 
perform under the conditions specified not being 
dependent upon the officer’s judgment or discretion.’ ” 

“In Mekota v. State Board of Equalization & 
Assessment, 146 Neb. 370, 19 N.W.2d 633, we quoted with 
approval this definition: ‘ “A ministerial act may * * * be 
defined to be one which a-person performs in a given state 
of facts, in a prescribed manner, in obedience to the 
mandate of legal authority, without regard to, or the 
exercise of, his own judgment upon the propriety of the 
act being done.” ’ ” 

Examination of the regulation herein, delegating 
authority to the health officer of Lancaster County, shows 


’ clearly that that officer is to exercise a great deal of his 


own judgment and that his acts are clearly not ministerial. 


Allen, 218 Neb. at 168-69, 352 N.W.2d at 886-87. 
2. STATUTES REGULATING ACTIONS OF COUNTY DEPARTMENT 


With the nature of the discretionary function exemption in 


mind, we turn our attention to the statutes which regulate the 
county department. 


Neb. Rev. Stat. § 71-501 (Reissue 1990) declares: 


The county boards . . . shall make and enforce 
regulations to prevent the introduction and spread of... 
infectious . . . diseases in their respective counties. . . 
Should the board of health fail to enact rules and 
regulations as herein provided, it shall enforce the rules 
and regulations promulgated by the [state] Department of 
Health. 


Neb. Rev. Stat. § 71-503 (Reissue 1990) reads in part: 


All attending physicians shall report to the official local 
health department or the [state] Department of Health 
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promptly, upon the discovery thereof, the existence of any 
contagious or infectious diseases and such other disease, 
illness, or poisoning as the [state] Department of Health 
may from time to time specify. 

Neb. Rev. Stat. § 71-503.01 (Reissue 1986) announces: 

Whenever any statute of the state, any ordinance or 
resolution of a municipal corporation or political 
subdivision enacted pursuant to statute . . . requires 
medical practitioners or other persons to report cases of 
communicable diseases . . . such reports or notifications 
shall be confidential. . . . The appropriate board, health 
department, agency, or official may: (1) Publish analyses 
of such reports and information for scientific and public 
health purposes in such a manner as to assure that the 
identity of any individual concerned cannot be 
ascertained; (2) discuss the report or notification with the 
attending physician; and (3) make such investigation as 
deemed necessary. 

(Emphasis supplied.) 
Neb. Rev. Stat. § 71-505 (Reissue 1986) provides: 

It shall be the duty of the [state] Department of Health, 
in addition to other duties provided by law, to secure and 
maintain in all parts of the state an official record and 
notification of reportable diseases, illnesses, or 
poisonings . . . and in all other effective ways to prevent 
the origin and spread of disease and promote the general 
public health. 

Neb. Rev. Stat. § 71-1631 (Reissue 1990) states: 

The board of health of each county . . . shall have the 
power herein set forth. .. . It shall, with the approval of 
the board of county commissioners . . . (7) enact rules and 
regulations . . . and enforce the same for the protection of 
public health and the prevention of: communicable 
diseases within its jurisdiction, subject to the review and 
approval of such rules and regulations by the State Board 
of Health . . . (10) investigate the existence of any 
contagious or infectious disease and adopt measures, with 
the approval of the [state] Department of Health, to arrest 
the progress of thesame.... 
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(Emphasis supplied.) 


3. APPLICATION OF DISCRETIONARY FUNCTION EXEMPTION 

Accordingly, under the relevant statutes, the county board of 
health, and through it the county department, had the power to 
make bacterial meningitis a reportable disease (§ 71-503.01); 
had the power and duty to make and enforce regulations to 
prevent the spread of any infectious disease (or to enforce the 
rules and regulations of the state department) (§§ 71-501 and 
71-1631); and had the obligation of keeping the identity of the 
person having the disease confidential (§ 71-503.01). 

A reading of the relevant statutes makes obvious that the 
duty of the county department to make and enforce regulations 
is painted in broad strokes and does not specify the manner in 
which investigations are to be conducted or the specific use to 
be made of the data collected. It is equally obvious that the 
significance of making a particular infectious disease 
reportable is so that data can be collected for the study of the 
disease and its distribution in order that proper regulations may 
be adopted to prevent its spread, in accordance with the 
requirement of § 71-501. 

Thus, the situation now before us differs markedly from that 
presented in Wickersham v. State, 218 Neb. 175, 354 N.W.2d 
134 (1984). While in Wickersham there was a specific regulation 
requiring testing and notification of persons in the position of 
the plaintiff therein, here there is not. Nor is the situation 
presented here like that in Lemke v. Metropolitan Utilities 
Dist., 243 Neb. 633, 502 N.W.2d 80 (1993). Whereas in Lemke it 
was the subdivision that brought the injury-causing agent (the 
odorized gas) to its customers, the county department did not 
bring the injury-causing agent (the Haemophilus bacterium) to 
the population of which the girl and the minor were a part. In 
other words, while the subdivision in Lemke had dominion, 
and in that sense control, over the injury-causing agent, the 
county department did not. 

Rather, the situation at hand is analogous to those presented 
in Security Inv. Co. v. State, 231 Neb. 536, 437 N.W.2d 439 
(1989), and Allen v. County of Lancaster, 218 Neb. 163, 352 
N.W.2d 883 (1984). As in Security Inv. Co., how the State was 
to discharge its duties in supervising financial institutions was a 
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matter of judgment, so, here, how the disease was to be 
contained was a matter of judgment. As noted in Allen, where a 
health officer must make a judgmental decision within a 
regulatory framework, the decision is not a ministerial act but a 
discretionary function. 

We have not been cited to, nor have we found, any statute 
which required that the county department ascertain that the 
girl attended West Omaha Day Care, that the county 
department contact West Omaha Day Care, or that the county 
department notify the parents of West Omaha Day Care’s 
enrollees. Neither have we been cited to any such regulation. 
How the county department discharged its duty and how it 
allocated its resources in doing so was a matter of judgment 
based on considerations of public policy, including the 
allocation of resources. Thus, the county department’s 
. determination to discharge whatever duty it had through a 
program of educating day-care operators and offering such 
assistance as might be requested by such facilities was within the 
discretionary function exemption. 

However one may view the efficacy of the county 
department’s policy and reaction to the onset of bacterial 
meningitis in the girl, the courts are not at liberty to 
second-guess the county department’s policy decisions. 


VI. JUDGMENT 

Accordingly, we reverse the judgment of the district court 

and remand the cause with the direction that it be dismissed. 
REVERSED AND REMANDED WITH DIRECTION. 

WHITE, J., dissenting. 

The majority holds that responsibility for the negligence of 
Douglas County is excused by reason of the discretionary 
function exemption of the Political Subdivisions Tort Claims 
Act. I respectfully dissent from the majority opinion, since I 
submit that the county had a nondiscretionary responsibility to 
inquire whether a day-care center was involved and to warn the 
day-care center and the parents of the day-care center’s 
attendees of the incidence of bacterial meningitis. 

Bacterial meningitis is an extremely dangerous disease which 
if not immediately treated can cause extensive and permanent 
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physical disabilities and, in some cases, death. The debilitating 
extent of this disease is particularly apparent from a 
consideration of Sean Thomas Jasa. As a result of the bacterial 
meningitis, Sean permanently suffers from seizures, severe 
brain damage, loss of sight and hearing, and a loss of bodily 
functions. Additionally, the doctors had to amputate several of 
Sean’s fingers and his left foot. 

The county collected information regarding particular cases 
of bacterial meningitis. This information was not readily 
available to persons who would be injured by the disease. Once 
the county had knowledge of an actual case of bacterial 
meningitis, it had a nondiscretionary duty to act with 
reasonable care. Cf. Lemke v. Metropolitan Utilities Dist. , 243 
Neb. 633, 502 N.W.2d 80 (1993). I submit that under the 
circumstances of this case, reasonable care required the county 
at least to inquire whether the afflicted child had been in a 
day-care setting and to provide meaningful notice to those 
persons whose children had been exposed to the disease. The 
reasonableness of these acts is especially apparent in light of the 
county’s extensive knowledge regarding the extremely 
debilitating injuries that this disease can cause, particularly to 
young children, and the near certainty that this disease would 
spread rapidly in a day-care setting. 

The distinction between discretionary and ministerial acts is 
not as clear-cut as the majority suggests. Although the 
discretionary function exemption protects social, economic, 
and political judgments from judicial “second-guessing,” the 
fact that a particular act involved an element of decisionmaking 
by the actor does not necessarily indicate that the act is within 
the exemption. See, Berkovitz v. United States, 486 U.S. 531, 
108 S. Ct. 1954, 100 L. Ed. 2d 531 (1988); Lemke, supra. In 
fact, almost all acts involve some element of decisionmaking. 
For example, whether a state would maintain a lighthouse is a 
policy decision, and the entity would not be liable because of the 
fact that the state decided to operate the lighthouse. However, 
while maintaining the lighthouse a state actor may be making 
decisions, but these are decisions involved in implementing the 
state’s policy and are ministerial, therefore, not subject to the 
discretionary function exemption. See Indian Towing Co. v. 


JASA v. DOUGLAS COUNTY 965 
Cite as 244 Neb. 944 i 


United States, 350 U.S. 61, 76S. Ct. 122, 100 L. Ed. 48 (1955). 

The above example indicates that although decisions are 
being made while implementing a policy, those decisions are 
ministerial and must be executed with reasonable care. I 
recognize that the county’s response to a specific case of 
bacterial meningitis involves decisionmaking. However, I 
believe that the response does not constitute the policy itself and 
thus must be executed with reasonable care. Once the county 
undertook to collect information regarding bacterial 
meningitis, the county should have been required to respond to 
that information reasonably. 

From a review of the record in this case, I believe that the 
county’s inaction despite its wealth of information cannot be 
attributed to a policy judgment of the type intended to be 
protected from judicial second-guessing. The record indicates 
that the county health board had a statutory duty to enact rules 
and regulations to prevent the spread of infectious diseases. The 
county board permitted these decisions to be made by various 
employees of the county health department. There was no 
written evidence presented which reflected any rules and 
regulations adopted by the county board regarding this 
delegation of authority. One member of the board testified that 
he believed these decisions were made by the health 
department’s “top-staff” people. It is extremely disturbing that 
even the county board cannot elucidate exactly what 
decisionmaking authority has been granted to whom by the 
county board. It appears that alleged policy decisions are being 
made on an ad hoc basis by persons whose authority is not 
verifiable. 

This untraceable hierarchy of decisionmaking authority 
effectively insulates the county from liability for its actions. A 
reviewing court cannot accurately determine what acts are 
discretionary or policy-making and what acts are ministerial or 
policy-implementing. The difficulty in distinguishing these is 
apparent from the record in this case. 

According to the record, the chief of the division of clinical 
services for the county health department, John M. Weston, 
had the untethered authority to decide when and what disease 
control actions the county would take. However, Weston 
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himself provides conflicting evidence on the issue of whether 
the county had a policy regarding an actual case of bacterial 
meningitis in a day-care center. 

In a response to interrogatories, Weston answered that if the 
county had knowledge, in 1987, that there was 

a case of bacterial meningitis in a day care center or ina 
day care attendee, then as a matter of policy John Weston 
or another employee of the department would. have 
contacted the day care center and/or the parents of the 
attendee, made recommendations and suggestions to 
them, and offered the expertise of the Department as a 
resource. Weston and similar employees did not have the 
authority to order the day care operators or the parents of 
attendees to do anything. The decision as to the type of 
response rested with the day care operators and the 
parents of attendees. 

At trial, Weston testified that the county health department 
never had a policy regarding whether the county would notify 
parents of day-care attendees. Weston further testified that the 
county health department did not have a policy regarding 
whether the county would notify the day-care center itself. 

An epidemiology nurse employed by the county health 
department testified that her duties included visiting day-care 
centers in which the county had received notice that a 
communicable disease may have occurred. According to the 
nurse, she was to visit the day-care center to determine whether 
there was a chance that other children had been infected, and 
would make recommendations to prevent the spread of the 
disease. The nurse stated that she was not sent to West Omaha 
Day Care after the first report of bacterial meningitis or after 
the report of Jasa’s case of bacterial meningitis. , 

If the county had a policy to address cases of bacterial 
meningitis in a day-care center, then the actions necessary to 
implement that policy—inquiring whether a day-care center is 
involved and providing meaningful notification—are 
nondiscretionary. On the other hand, if the county collected 
information of actual cases of bacterial meningitis but did not 
have a specific policy regarding its response to the information, 
then the actual response should be deemed nondiscretionary. I 
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do not subscribe to the theory that the county’s inaction itself 

constitutes a protected policy decision by default. The 

discretionary function exemption protects policy judgments 

and should not shield the county from its failure to act. lam not 

convinced that the county has demonstrated it made a 

policy-type decision not to act; therefore, I respectfully dissent. 
LANPHIER, J., joins in this dissent. 


JOHN ROSSE AND THERESE ROSSE, APPELLEES, V. VALERIE ANN 
ROSSE, APPELLANT, AND JOHN EDMOND ROSSE, APPELLEE. 
510N.W.2d 73 


Filed January 21, 1994. No.S-92-252. 


1. Divorce: Visitation: Appeal and Error. In a dissolution of marriage action, 
determinations concerning visitation with a minor are initially entrusted to the 
discretion of the trial judge, whose determinations, on appeal, will be reviewed 
de novo on the record and affirmed in the absence of abuse of the trial judge’s 
discretion. The same standard of review is to be applied to a judicial 
determination of grandparent visitation rights. 

2. Collateral Estoppel. There are four conditions that must exist for the doctrine of 
collateral estoppel to apply: (1) The identical issue was decided in a prior action, 
(2) there was a judgment on the merits which was final, (3) the party against 
whom the rule is applied was a party or in privity with a party to the prior action, 
and (4) there was an opportunity to fully and fairly litigate the issue in the prior 
action. 

3. Divorce: Visitation. A grandparent may seek visitation with his or her minor 
grandchild if the marriage of the child’s parents has been dissolved or a petition 
for the dissolution of such marriage has been filed and is still pending, but no 
decree has been entered. 

4. Divorce: Visitation: Pleadings. If the marriage of the parents of a minor child 
has been dissolved or a petition for the dissolution of such marriage has been 
filed, is still pending, but no decree has been entered, a grandparent seeking 
visitation shall file a petition for visitation in the district court in the county in 
which the dissolution was had or the proceedings are taking place. 

5. Statutes. In the absence of anything indicating to the contrary, statutory 
language is to be given its plain and ordinary meaning; when the words of a 
statute are plain, direct, and unambiguous, no interpretation is necessary or will 
be indulged to ascertain their meaning. 

6. Trial: Evidence: Appeal and Error. In a civil case, to constitute reversible error, 
admission or exclusion of evidence must unfairly prejudice a substantial right of 
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a litigant complaining about the evidence admitted or excluded. 

7. Visitation. Reasonable rights of visitation may be granted when the court 
determines by clear and convincing evidence that there is or has been a 
significant beneficial relationship between the grandparent and the child, that it 
is in the best interests of the child that such relationship continue, and that such 
visitation will not adversely interfere with the parent-child relationship. 

8. Attorney Fees. The general rule in Nebraska is that an attorney fee may be 
recovered only when authorized by statute, or when a recognized and accepted 
uniform course of procedure allows recovery of an attorney fee. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Daniel W. Ryberg for appellant. 


Michael F. Pistillo, of Steier, Rogers & Pistillo, P.C., for 
appellees John Rosse and Therese Rosse. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and GRANT, J., Retired. 


PER CURIAM. 

Valerie Ann Rosse appeals an order of the district court for 
Douglas County awarding grandparent visitation rights to her 
daughter’s paternal grandparents, Therese Rosse and John 
Rosse. We affirm the order of the district court. 


FACTS 

Valerie Ann and John Edmond (Eddie) Rosse were married 
on June 18, 1988, in Omaha. A daughter, Isabella, was born to 
the couple on April 30, 1989. Subsequently, Valerie instituted 
dissolution of marriage proceedings against Eddie. A decree of 
dissolution was entered on March 19, 1991, in which Valerie was 
awarded sole custody of Isabella and Eddie was granted 
reasonable visitation with Isabella subject to “reasonable 
non-intrusive supervision by [Valerie] or her designate.” 

At the time the present case was tried, Eddie was permitted 
four separate 5-hour visitation periods per month. Eddie, who 
is employed by an airline, lives in the State of Washington and 
travels to Omaha twice monthly to exercise his visitation rights 
with Isabella. During the visitations, Eddie stays with his 
mother and takes Isabella either to his mother’s home or to 
another family member’s home. 


ROSSE v. ROSSE 969 
Cite as 244 Neb. 967 


On April 5, 1991, Therese Rosse and John Rosse filed a 
petition in the district court, naming Valerie and Eddie as 
respondents and requesting grandparent visitation rights with 
Isabella pursuant to statute. Therese and John were divorced in 
1980, but their relationship is amicable, and they agreed to 
share any visitation rights with their granddaughter that the 
court would grant them. 

The district court granted Therese and John visitation rights 
with Isabella the first Saturday of every even-numbered month 
from 10 a.m. to 5 p.m. The court further ordered that Eddie’s 
visitation rights were paramount and would supersede any 
visitation rights of the grandparents. 

Valerie’s motion for new trial was overruled, and she timely 
appealed to this court. Eddie did not appear and was in default 
in the proceedings. 


ASSIGNMENTS OF ERROR 

Summarized, Valerie alleges that the trial court erred in (1) 
failing to find that the petitioners were estopped from bringing 
a separate action for visitation because of their participation in, 
or opportunity to participate in, the prior dissolution 
proceedings; (2) failing to find that the admission into evidence 
of affidavits as provided by Neb. Rev. Stat. § 43-1802(2) 
(Reissue 1988) constitutes hearsay and is a violation of her due 
process rights; (3) determining that the petitioners were entitled 
to grandparent visitation rights pursuant to Neb. Rev. Stat. 
§ 43-1801 et seq. (Reissue 1988); and (4) failing to award her 
attorney fees. 


STANDARD OF REVIEW 
This case is one of first impression for this court regarding 
grandparent visitation rights. However, we have consistently 
held that, in a dissolution of marriage action, determinations 
concerning visitation with a minor are initially entrusted to the 
discretion of the trial judge, whose determinations, on appeal, 
will be reviewed de novo on the record and affirmed in the 
absence of abuse of the trial judge’s discretion. Hickenbottom 
v. Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 (1991). We hold 
that the same standard of review is to be applied to a judicial 

determination of grandparent visitation rights. 
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ANALYSIS 


ESTOPPEL 

Valerie first contends that the trial court erred in failing to 
find that Therese and John are estopped from bringing an 
action for grandparents’ visitation rights. In her answer to 
Therese and John’s petition, Valerie affirmatively alleges that 
the best interests of the minor child were in issue and were 
determined in the dissolution proceedings; that the 
grandparents were privies of Eddie because they had full 
knowledge of the issues in the dissolution proceedings, 
controlled the proceedings on his behalf, and paid for and 
directed the actions of his counsel; and that the grandparents 
were entitled to become parties in the dissolution proceedings, 
waived their rights, and are now estopped from litigating the 
issue of the child’s best interests as it relates to visitation. 

This is a somewhat novel and rather confusing legal 
argument. Valerie alleges on one hand that the grandparents 
were so involved in the dissolution proceeding that they were in 
privity with Eddie and are now collaterally estopped from 
pursuing visitation rights, while on the other hand alleging that 
the grandparents failed to become parties to the action and have 
thus waived their rights to visitation. 

Initially, we consider whether Therese and John are 
collaterally estopped from bringing a grandparent visitation 
action at this time. There are four conditions that must exist for 
the doctrine of collateral estoppel to apply: (1) The identical 
issue was decided in a prior action, (2) there was a judgment on 
the merits which was final, (3) the party against whom the rule 
is applied was a party or in privity with a party to the prior 
action, and (4) there was an opportunity to fully and fairly 
litigate the issue in the prior action. McCook Nat. Bank v. 
Myers, 243 Neb. 853, 503 N.W.2d 200 (1993); State on behalf of 
J.R. v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992). 

We need look no further than the first condition to determine 
that Therese and John are not collaterally estopped from 
bringing a grandparent visitation action. Although an informal 
meeting was held with Valerie and Eddie and their respective 
counsel to attempt to arrange visitation rights for Therese 
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during the pendency of the dissolution proceeding, Valerie 
refused to allow such visitation at that time. The dissolution 
decree awards Eddie reasonable visitation, but makes no 
mention of grandparent visitation. Visitation by a father and 
visitation by grandparents are not identical issues. Thus, the 
first condition for collateral estoppel has not been met, and 
therefore, the collateral estoppel doctrine does not apply to the 
facts of this case. 

The issue of whether petitioners have waived their rights by 
failing to intervene in Valerie and Eddie’s dissolution 
proceeding is controlled by the applicable statutes. Section 
43-1802(1) provides that “[a] grandparent may seek visitation 
with his or her minor grandchild if . . . (b) [t]he marriage of the 
child’s parents has been dissolved or a petition for the 
dissolution of such marriage has been filed, [and] is still 
pending, but no decree has been entered.” (Emphasis supplied.) 

Section 43-1803(1) provides in relevant part: 

If the marriage of the parents of a minor child has been 
dissolved or a petition for the dissolution of such marriage 
has been filed, is still pending, but no decree has been 
entered, a grandparent seeking visitation shall file a 
petition for visitation in the district court in the county in 
which the dissolution was had or the proceedings are 
taking place. 
(Emphasis supplied.) 

In the absence of anything indicating to the contrary, 
statutory language is to be given its plain and ordinary 
meaning; when the words of a statute are plain, direct, and 
unambiguous, no interpretation is necessary or will be indulged 
to ascertain their meaning. Malzahn v. Transit Authority, ante 
p. 425, 507 N.W.2d 289 (1993); In re Application of City of 
Lexington, ante p. 62, 504 N.W.2d 532 (1993). 

Sections 43-1802 and 43-1803 are both written in the 
disjunctive and permit a grandparent visitation action to be 
initiated either during the dissolution proceeding or after the 
marriage of the parents has been dissolved. Although Valerie 
strenuously argues that the statutes intend that a grandparent 
seeking visitation join in the dissolution action and that no 
reasonable person could construe the statutes to require 


972 244 NEBRASKA REPORTS 


defending two separate suits, such an interpretation simply 
cannot be reconciled with the plain language of the statutes. If 
the grandparent visitation statutes as written impose an 
unreasonable burden upon litigants, that matter must be 
addressed by the Legislature, rather than by this court. In 
connection with this assignment of error, Valerie also contends 
that the trial court erred in sustaining an objection to her offer 
of proof on the extent to which Therese had participated in the 
dissolution proceeding. Valerie sought to have Therese testify 
that Therese had assisted Eddie in obtaining the services of an 
attorney, that Therese had participated as a member of Eddie’s 
“divorce team,” and that grandparent visitation rights had 
been discussed as part of the dissolution proceeding. Counsel 
for Valerie stated that the testimony was offered for the purpose 
of showing that Therese and John should be estopped from 
bringing their grandparent visitation action. 

In a civil case, to constitute reversible error, admission or 
exclusion of evidence must unfairly prejudice a substantial right 
of a litigant complaining about the evidence admitted or 
excluded. Maresh v. State, 241 Neb. 496, 489 N.W.2d 298 
(1992). Since we have already determined that Therese and 
John are not collaterally estopped from bringing their 
grandparent visitation action on the basis that the identical 
issue before the court had not been determined in a prior 
action, any error in excluding evidence of Therese’s 
participation in the dissolution proceeding would not unfairly 
prejudice any substantial right of Valerie’s and, thus, would be 
harmless. This assignment of error is without merit. 


; ADMISSION OF AFFIDAVITS 

Next, Valerie argues that the trial court erred in admitting an 
affidavit into evidence in violation of her due process rights. 
Over Valerie’s objection, the court received into evidence the 
affidavit, with the exception of one paragraph which the court 
omitted for lack of foundation, of a physician from Oregon 
expressing the opinion that a relationship between Therese and 
Isabella would be a positive one for Isabella. 

Valerie concedes in her brief that another witness “testified 
to the same point of fact that [the affidavit] sought to address.” 
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Brief for appellant at 33. That being true, the admission of the 
affidavit, if constitutionally impermissible, was cumulative to 
properly admitted evidence and was not prejudicial. See Behm 
v. Northwestern Bell Tel. Co., 241 Neb. 838, 491 N.W.2d 334 
(1992). This assignment of error is without merit. 


ENTITLEMENT TO GRANDPARENT VISITATION RIGHTS 

We now turn to the issue of whether the trial court properly 
granted visitation rights to the petitioner grandparents. Section 
43-1802(2) provides in part: 

Reasonable rights of visitation may be granted when the 
court determines by clear and convincing evidence that 
there is, or has been, a significant beneficial relationship 
between the grandparent and the child, that it is in the best 
interests of the child that such relationship continue, and 
that such visitation will not adversely interfere with the 
parent-child relationship. 

Turning to the first requirement, we note that because this is 
a case of first impression involving the grandparent visitation 
Statutes, this court has not expounded on what constitutes a 
“significant beneficial relationship” between a grandparent 
and a grandchild. However, it is obvious that such a 
relationship is fact-dependent, and thus we proceed to examine 
this requirement based on the facts of the present case. 

Therese, a teacher and educational consultant who was 
working on a Ph.D. at the time of the hearing, testified that she 
saw her role as a grandmother as “loving Isabella and having 
her love me.” When Eddie brings Isabella to her house during 
his scheduled visits, Therese reads to Isabella and does other 
things with her. In fact, Isabella will not let anyone except 
Therese read to her. 

Therese testified that Isabella trusts her and has fallen asleep 
in her arms. Therese is able to meet Isabella’s physical needs and 
is able to comfort her when she cries. Isabella calls Therese 
“Nana Therese,” which Therese considers a term of 
‘endearment. Isabella hugs and kisses Therese and has told her, 
“Tlove you, Nana.” 

John testified that he and Eddie have taken Isabella to places 
such as the park and to the zoo. He feels that he has a good 
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relationship with Isabella. John plays with Isabella, and they 
have good times together when they go places. He testified that 
he is willing and able to care for Isabella’s physical needs such as 
feeding and toileting while she would be in his care. Isabella 
calls John “Grandpa Jack” and gives him kisses, which he 
considers a sign of affection. John testified that he loves 
Isabella very much, just as he does all his grandchildren. 

Based upon the above facts, there is clear and convincing ° 
evidence to support the trial court’s finding that the petitioners 
have a significant beneficial relationship with Isabella. We take 
into consideration the fact that Isabella was only 21/2 years old 
at the time this case was tried and that a child of that young age 
is limited by virtue of her life circumstances in establishing any 
relationships whatsoever. 

Next, we turn to the requirement that grandparent visitation 
not adversely interfere with the parent-child relationship. At 
trial, Valerie testified that both grandparents are two-faced to 
her. She further testified that Therese was a liar and could not 
be trusted to care for Isabella in the way Valerie preferred. 
These accusations were mostly general. Valerie did testify that 
she does not allow Isabella to have candy and that Isabella had 
reported to her that Therese had given her a piece of candy on 
one occasion. In the absence of any evidence that one piece of 
candy was nutritionally or medically inadvisable for Isabella, 
Valerie’s complaint that Therese gave Isabella candy on one 
occasion is not sufficient reason to deny visitation rights to the 
grandparents. 

Therese testified that in her house there is a rule against 
making derogatory remarks against the family of any child 
present in the home. Both Therese and John testified that they 
have no animosity toward Valerie. 

The trial court did not abuse its discretion in finding by clear 
and convincing evidence that visitation by the grandparents 
would not adversely interfere with the parent-child relationship 
between Valerie and Isabella. Although it is clear from the 
record that the relationship between Valerie and Therese and 
John is strained, there is no evidence that either Therese or John 
interferes in the relationship between Valerie and Isabella. 

Finally, in view of these findings, it cannot be said that the 
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trial court abused its discretion in finding by clear and 
convincing evidence that it is in the best interests of Isabella for 
her relationship with Therese and John to continue. The trial 
court’s award of one 7-hour visitation every other month is 
appropriate in view of the age of the child and the fact that 
Eddie also exercises visitation rights with Isabella for 5 hours on 
each of 2 days every other weekend. 

Valerie also contends that the trial court erred in failing to 
require that the grandparents’ visitation be done in conjunction 
with the father’s visitation. This assignment of error is not 
discussed in Valerie’s brief. An assignment of error not 
discussed in an appellant’s brief will not be considered by this 
court. See, Marple v. Sears, Roebuck & Co., ante p. 274, 505 
N.W.2d 715 (1993); Swedlund v. City of Hastings, 243 Neb. 
607, 501 N.W.2d 302 (1993). 


ATTORNEY FEES 

Finally, Valerie asserts that the trial court erred in failing to 
award her attorney fees, and she also requests attorney fees in 
this court. The general rule in Nebraska is that an attorney fee 
may be recovered only when authorized by statute, or when a 
recognized and accepted uniform course of procedure allows 
recovery of an attorney fee. State ex rel. Reitz v. Ringer, post p. 
976, 510 N.W.2d 294 (1993); Dunning v. Tallman, ante p. 
1, 504 N.W.2d 85 (1993). The grandparent visitation statutes do 
not provide for an award of fees, nor is there a uniform course 
of procedure in these cases which would allow recovery of 
attorney fees. The trial court did not abuse its discretion in 
failing to award attorney fees in that court. For the same 
reasons, we decline to award Valerie an attorney fee for the 
services of her attorney in this court. 


CONCLUSION 
We have fully considered Valerie’s remaining assignments of 
error and find they have no merit. The order of the district 
court is affirmed. 
AFFIRMED. 
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Child Custody: Appeal and Error. Child custody determinations are initially 
entrusted to the discretion of the trial judge and will be affirmed unless they 
constitute an abuse of that discretion. An appellate court reviews such cases de 
novo on the record. Where credible evidence is in conflict on a material issue of 
fact, an appellate court considers, and may give weight to, the fact that the trial 
judge heard and observed the witnesses and accepted one version of the facts 
rather than another. 

Contempt: Final Orders: Appeal and Error. A final judgment or order in a 
comtenint proceedinte is reviewed in the same manner as in acriminal case. 

. An appellate court, examining a final judgment or 
order ina contempt proceeding, reviews for errors appearing on the record. 
Jurisdiction: Appeal and Error. An appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. 

Child Custody. Custody determinations, which are controlled by Neb. Rev. 
Stat. § 42-364 (Cum. Supp. 1992), are considered special proceedings. 

—__.. Ordinarily, custody of a minor child will not be modified unless there 
has been a material change of circumstances showing that the custodial parent is 
unfit or that the best interests of the child require such action. 

. An award of custody should not be interpreted as a sentence to 
immobilization. 

. Before a custodial parent can remove a child from the state, permission 
of the court is required, whether or not there is a travel restriction placed on the 
custodial parent. 

Child Custody: Proof. Generally, a custodial parent seeking removal of a child 
from the jurisdiction must establish that removal is in the best interests of the 
child and must demonstrate that departure from the jurisdiction is the 
reasonably necessary result of the custodial parent’s occupation, a factually 
supported and reasonable expectation of improvement in the career or 
occupation of the custodial parent, or required by the custodial parent’s 
remarriage. 

Contempt. The character, nature, or purpose of a contempt proceeding is 
determined by the procedure used in a trial to determine whether there is 
contempt and the sanction imposed. 

Criminal Law: Contempt: Indictments and Informations. In criminal contempt 
proceedings where the act charged was not committed in the presence of the 
court, the prosecution should bein the name of the State and by information. 
Attorney Fees. An attorney fee may be recovered only when authorized by 
Statute, or when a recognized and accepted uniform course of procedure allows 
recovery of an attorney fee. 
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13. Appeal and Error. In de novo review, when the evidence is in conflict, an 
appellate court considers, and may give weight to, the fact that the trial judge 
heard and observed the witnesses and accepted one version of the facts rather 
than another. Under this standard, an appellate court is not required to give any 
weight to the trial court’s findings, much less great weight. 

Petition for further review from the Nebraska Court of 
Appeals, HANNON, IRWIN, and MILLER-LERMAN, Judges, on 
appeal thereto from the District Court for Keith County, 
DoNALD E. ROwLANDs II, Judge. Judgment of Court of 
Appeals affirmed in part, and in part reversed and remanded 
for further proceedings. 


Firmin Q. Feltz for appellant. 


Kelly Michael Hogan, of Neil E. Williams & Associates, 
PC., for appellee Ringer. 


HastTIncs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
FAHRNBRUCH, and LANPHIER, JJ. 


LANPHIER, J. 

This action for contempt and modification of custody was 
initiated by the appellee father, Mitchell Ringer, against the 
appellant mother, Kelly Marie Reitz, after she moved with their 
child to Arizona without obtaining permission from the court. 
The district court found the mother in contempt and sentenced 
her to 30 days in jail. The district court, also finding that a 
material change in circumstances had occurred, assumed legal 
custody of the child and placed physical custody with the child’s 
paternal grandparents. After a motion for new trial was filed by 
Reitz, the court modified the decree so that Reitz could purge 
herself from contempt upon paying Ringer’s attorney fees of 
$720. On appeal, the Nebraska Court of Appeals reversed the 
judgment of the district court, returning custody of the parties’ 
child to his mother, Reitz. State ex rel. Reitz v. Ringer, 2 NCA 
688 (1993). 

The Court of Appeals also determined that a trial court must 
find both parents unfit before acquiring temporary legal 
custody of a child and that when a custody decree is silent on the 
matter, a custodial parent is not required to obtain permission 
from the courts before removing a child from this jurisdiction. 


978 244 NEBRASKA REPORTS 


We affirm in part, reverse in part, and remand for further 
proceedings. 


BACKGROUND 

The parents of this 6-year-old child were never married. 
However, after a filiation proceeding, Ringer was determined 
to be the father and ordered to pay $100 per month in child 
support. Although Reitz was named the custodial parent, the 
trial court’s decree ordered that Ringer was to be allowed 
reasonable visitation rights. 

The current dispute arose in June 1991, when Reitz’ position 
with the Keith County Zoning Administration was terminated. 
Unable to find another job in the area, Reitz asked Ringer to 
sign a document which would allow her to move with their son 
to Arizona. Ringer refused. Without informing Ringer, Reitz 
moved in November to Arizona, where she enrolled in college 
and obtained a job. On January 10, 1992, Ringer filed a motion 
for contempt and an application for modification of the 
original custody decree. 

In March 1992, Reitz returned to Nebraska for the custody 
and contempt hearing. At the hearing, a psychotherapist who 
had treated the child testified that the child was exhibiting a lot 
of anger toward his father. The psychotherapist further 
testified that the child told him he hated his father, his father 
used bad words, and his father would sometimes touch the 
child’s “wee.” The psychotherapist believed the child should not 
be placed in the custody of the father. 

The district court determined that Reitz “did willfully violate 
the laws of the state. . . in that she did remove the child from the 
state .. . without the written permission of this Court.” Reitz 
was sentenced to 30 days in the Keith County Jail for contempt 
of court. The court also found a “material change in 
circumstances has taken place and it would be in the best 
interests of the minor child that neither party have legal custody 
and that the Court take legal custody of the child at this time 
until further order.” The court took legal custody of the child, 
but placed physical custody with the child’s paternal 
grandparents. 

After Reitz moved for a new trial, the court modified its 
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decree so she could purge herself of the sentence by paying 
Ringer’s attorney fees in the amount of $720. 


ASSIGNMENTS OF ERROR 

Ringer alleges that the Court of Appeals erred in (1) taking 
jurisdiction of the appeal of custody because the trial court’s 
custody order was interlocutory and not appealable; (2) 
requiring the trial court to find that both parents were unfit 
before placing custody of the minor child with the trial court; 
(3) finding that the record did not support the trial court’s 
conclusion that extraordinary circumstances justified ordering 
transfer of legal custody of the minor child to the trial court; (4) 
finding that Reitz was not required to seek the trial court’s 
permission before removing the child from the jurisdiction; (5) 
finding that the trial court’s order granted “custody” of the 
minor child to a more distant relative; (6) determining that the 
record did not show a material change in circumstances; (7) 
determining that the trial court clearly abused its discretion by 
taking custody of the minor child and that such decision was 
clearly against the weight of the evidence; (8) failing to apply 
and adhere to Neb. Rev. Stat. § 42-364 (Cum. Supp. 1992), 
which grants the trial court the authority to take legal custody 
of a minor child when the court deems it in the best interests of 
the minor child or the court lacks adequate information 
concerning the best interests of the minor child; (9) failing to 
give great weight to the fact that the trial court had the 
opportunity to see and hear the witnesses and accepted one 
version of the facts over another; (10) finding that Ringer failed 
to carry his burden of proof as to changed circumstances which 
adversely affected the child; and (11) failing to remand this 
cause for further proceedings to determine what was in the best 
interests of the child regarding his custody. Ringer’s numerous 
assignments of error will be consolidated into two main areas of 
contention for discussion below. 


STANDARD OF REVIEW 
Child custody determinations are initially entrusted to the 
discretion of the trial judge and will be affirmed unless they 
constitute an abuse of that discretion. An appellate court 
reviews such cases de novo on the record. Where credible 
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evidence is in conflict on a material issue of fact, an appellate 
court considers, and may give weight to, the fact that the trial 
judge heard and observed the witnesses and accepted one 
version of the facts rather than another. Hansen v. Hansen, 240 
Neb. 31, 480 N. W.2d 204 (1992). 

A final judgment or order in a contempt proceeding is 
reviewed in the same manner as in a criminal case. Dunning v. 
Tallman, ante p. 1, 504 N.W.2d 85 (1993). An appellant court, 
examining a final judgment or order in a contempt proceeding, 
reviews for errors appearing on the record. Jd. 


JURISDICTION 

Ringer first contends that the Court of Appeals erred in 
hearing the appeal because the trial court’s custody order was 
interlocutory and, therefore, not appealable. Ringer correctly 
points out that an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. Jn re Interest of R.G., 
238 Neb. 405, 470 N.W.2d 780 (1991). Thus, we are confronted 
with the threshold question of whether the order from which 
this appeal was taken was final within the meaning of Neb. Rev. 
Stat. § 25-1911 (Cum. Supp. 1992). Section 25-1911 provides 
that a “judgment rendered or final order made by the district 
court may be reversed, vacated, or modified for errors 
appearing on the record.” Neb. Rev. Stat. § 25-1902 (Reissue 
1989) provides that an “order affecting a substantial right made 
in a special proceeding . . . is a final order which may be 
vacated, modified or reversed, as provided in this chapter.” 

“Although ‘special proceeding’ has no statutory definition, 
this court has . . . construed the phrase to mean every civil 
statutory remedy which is not encompassed in what is now 
chapter 25.” In re Interest of R.G., 238 Neb. at 413, 470 N.W.2d 
at 787. Under this definition, custody determinations, which 
are controlled by § 42-364, are considered special proceedings. 
Accordingly, if the district court’s order affected a substantial 
right of Reitz’, it would be considered a final order. We have 
stated that a parent “has a liberty interest in raising her or his 
child, a concept which encompasses the child’s custody, care, 
and control.” In re Interest of R.G., 238 Neb. at 416, 470 
N.W.2d at 789. “[T]he relationship between parent and child is 
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constitutionally protected.” Quilloin v. Walcott, 434 U.S. 246, 
255, 98S. Ct. 549, 54 L. Ed. 2d 511 (1978). It is thus clear that 
the district court’s order affected a substantial right of Reitz’ 
and is a final order. The Court of Appeals was correct in so 
ruling. 


CUSTODY 

The Court of Appeals correctly recognized that ordinarily, 
custody of a minor child will not be modified unless there has 
been a material change of circumstances showing that the 
custodial parent is unfit or that the best interests of the child 
require such action. Hibbard v. Hibbard, 230 Neb. 364, 431 
N.W.2d 637 (1988). The party seeking the modification has the 
burden of showing such a change of circumstances. Peterson v. 
Peterson, 239 Neb. 113, 474 N.W.2d 862 (1991). Although the 
trial court found that Ringer had made such a showing, thus 
warranting a change in custody, the Court of Appeals held that 
he “clearly failed to carry his burden of proof.” State ex rel. 
Reitz v. Ringer, 2 NCA 688, 698 (1993). 

The Court of Appeals, citing Haake v. Haake, 215 Neb. 889, 
341 N.W.2d 911 (1983), noted that this court has previously 
held that removal of a child from the state, without more, does 
not amount to a change of circumstances warranting a change 
of custody. 

In Hibbard v. Hibbard, supra, we found that a father’s 
denial of a mother’s visitation rights, together with his removal 
of their children from the United States without the court’s 
permission, constituted a material change of circumstances 
justifying transfer of custody. We have often held that visitation 
is a key ingredient of raising children, and it is in their best 
interests to be with their respective parents to the utmost. /d.; 
Clark v. Clark, 228 Neb. 440, 422 N.W.2d 793 (1988); Heyne v. 
Kucirek, 203 Neb. 59, 277 N.W.2d 439(1979). 

Here, Reitz’ move resulted in a denial of Ringer’s 
court-ordered visitation rights. The trial court properly 
determined that modification was warranted. 

We must review, however, whether the modification made 
was appropriate. The trial court entered the following order 
modifying its previous custody determination: 
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A material change in circumstances has taken place and it 
would be in the best interests of the minor child that 
neither party have legal custody and that the Court take 
legal custody of the child until further Order. Physical 
possession shall be placed with the paternal grandparents 
until Petitioner serves her jail sentence and establishes a 
permanent residence within the 13th Judicial District in 
the State of Nebraska. Petitioner shall be responsible for 
scheduling a hearing and giving notice to the Respondent 
of the date and time of the scheduled hearing... . 

The Court of Appeals held: “A review of the record does not 
support a conclusion of extraordinary circumstances such as 
would support the court’s acquiring legal custody of the child.” 
State ex rel. Reitz v. Ringer, 2 NCA at 697-98. The Court of 
Appeals faulted the trial court for failing to make specific 
findings concerning Reitz’ or Ringer’s fitness before taking 
custody of the child. The Court of Appeals applied the 
following rule from Ensrud v. Ensrud, 230 Neb. 720, 725, 433 
N.W.2d 192, 196 (1988): 

[I]f a parent is fit to have custody of a child involved ina 
dissolution proceeding, a court’s acquired and retained 
legal custody of such child should be a rare disposition 
warranted only in the extraordinary situation where the 
court lacks adequate information concerning the best 
interests of the child in relation to the custody question. 

In Ensrud, there was absolutely no issue of parental! fitness; 
the trial court was deciding which of the two parents would be 
the custodial parent. The issue facing the trial court was what 
was in the best interests of the child. Although in Ensrud we 
suggested that a court must always, prior to acquiring custody 
of a minor, make a preliminary determination as to parental 
fitness, there can be no such requirement when the court wishes 
to take custody so that it can acquire further information on 
parental fitness. Here, the trial court acknowledged that it 
needed more information in order to make an informed 
decision regarding parental fitness. Requiring the trial court to 
rule on parental fitness before that information is obtained 
would put the “cart before the horse.” Ensrud is, therefore, 
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inapplicable. 

Bartlett v. Bartlett, 193 Neb. 76, 225 N.W.2d 413 (1975), is 
instructive on the issue of parental fitness in this context. In 
Bartlett, we stated: 

It is evident that when a court finds it necessary to place 
custody of minor children in the court, it does so because it 
is doubtful that it is cognizant of the full story relating to 
the best interests of the children and of the propriety of 
awarding custody to one of the parties. Such an order is 
ordinarily temporary and probationary in nature and 
reserves in the court the power to make further summary 
disposition of minor children when it becomes apparent 
that their best interests require it. 

193 Neb. at 79, 225 N.W.2d at 415-16. 

The Court of Appeals’ reliance on Uhing v. Uhing, 241 Neb. 
368, 488 N.W.2d 366 (1992), and Nielsen v. Nielsen, 207 Neb. 
141, 296 N.W.2d 483 (1980), is misplaced. Both of those cases 
addressed grants of permanent custody to third parties. Here 
the issue is temporary custody. The trial court acquired custody 
temporarily so it could further investigate the issue of 
permanent custody. 

In light of the foregoing, we find that the Court of Appeals 
was in error in deciding that the trial court was required to 
determine that both parents were unfit before taking custody of 
the child. The requirements of Nielsen and its progeny do not 
apply when a court is merely taking custody of a child 
temporarily, pending a determination of permanent custody. 
The trial court properly took temporary custody of the child 
when it was unsure either parent was fit. Moreover, at the time 
the court took custody, the child’s psychotherapist believed the 
child should not be placed in the custody of the father, and the 
court knew the mother was going to be put in jail for contempt. 
Assuming custody until the situation changed and further 
information was obtained appeared to be the court’s only viable 
option. 

However, requiring that Reitz establish a permanent 
residence within the 13th judicial district before seeking to 
regain custody was unwarranted. An award of custody should 
not be interpreted as a sentence to immobilization. Vanderzee v. 
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Vanderzee, 221 Neb. 738, 380 N. W.2d 310 (1986); Korf v. Korf, 
221 Neb. 484, 378 N.W.2d 173 (1985); Boll v. Boll, 219 Neb. 
486, 363 N.W.2d 542 (1985); Gottschall v. Gottschall, 210 Neb. 
679, 316 N.W.2d 610 (1982). When we say it is the best policy to 
keep minor children within the “jurisdiction,” we are referring 
to the jurisdiction of the state. See id. It was an abuse of 
discretion by the trial court to require that Reitz live within the 
confines of the 13th judicial district. Where the father can only 
contribute $100 per month and the mother, having lost her job, 
can obtain gainful employment out of the state, it would seem 
that the best interests of the child would necessitate allowing the 
mother to leave the jurisdiction of the state if gainful 
employment can be found elsewhere. 

Ringer next assigns as error the Court of Appeals’ finding 
that Reitz was not required to seek the trial court’s permission 
before removing the child from the jurisdiction. In regard to 
this issue, the Court of Appeals stated: “[N]o case law could be 
found requiring a custodial parent to receive written permission 
prior to leaving the jurisdiction, where the original decree did 
not place a travel restriction on the custodial parent.” State ex 
rel, Reitz v. Ringer, 2 NCA 688, 695 (1993). However, this court 
has held that whenever removal from the jurisdiction is 
contemplated, application should be made to the court and a 
full disclosure made of the advantage to the child if consent is 
given for such change of residence. Osborn v. Osborn, 143 Neb. 
1, 8 N.W.2d 444 (1943). Although we may not have had 
occasion to state this rule under the precise circumstances of 
this case, it is nonetheless the law in Nebraska that before a 
custodial parent can remove a child from the state, permission 
of the court is required, whether or not there is a travel 
restriction placed on the custodial parent. Jd. See, also, Gerber 
v. Gerber, 225 Neb. 611, 407 N.W.2d 497 (1987) (generally, a 
custodial parent seeking removal of a child from the 
jurisdiction must establish that removal is in the best interests of 
the child and must demonstrate that departure from the 
jurisdiction is the reasonably necessary result of the custodial 
parent’s occupation, a factually supported and reasonable 
expectation of improvement in the career or occupation of the 
custodial parent, or required by the custodial parent’s 
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remarriage); Parsons v. Parsons, 219 Neb. 736, 365 N. W.2d 841 
(1985) (trial court did not abuse its discretion in denying a 
mother’s application to leave the state, where the mother 
admitted she moved with her children to another state without 
the consent of the court); Prell v. Prell, 181 Neb. 504, 149 
N.W.2d 104 (1967) (custodial parent’s removal of children from 
the state without the consent of the parent with visitation rights 
or the court was a sufficient change of circumstances justifying 
the court in reducing the amount of child support payments). 

Therefore, the trial court’s finding that Reitz “beyond a 
reasonable doubt” did “willfully violate the laws of the state of 
Nebraska in that she did remove the child from the state of 
Nebraska without the written permission of this Court” was 
correct. However, that is not to say that its judgment of 
contempt was proper. 

At the conclusion of the contempt proceedings, the trial 
court addressed Reitz and stated: 

I do believe that you intentionally moved to the state of 
Arizona without notifying the respondent for the sole and 
only purpose of prohibiting him from exercising those 
visitation rights and attempting to alienate the minor child 
from his father. 

For that reason, it would be the judgment of this Court 
that you be sentenced to the Keith County Jail for a period 
of 30 days and that jail sentence will commence at the 
conclusion of this hearing. 

This statement suggests that the nature of the imposed 
sanction was punitive. The trial court was not trying to exact 
compliance with its order; rather, it was punishing Reitz for her 
completed act of disobedience. That the sanction was punitive 
does not establish the nature of the contempt proceedings for 
the purposes of review. The character, nature, or purpose of a 
contempt proceeding is determined by the procedure used in a 
trial to determine whether there is contempt and the sanction 
imposed. Dunning v. Tallman, ante p. 1, 504N.W.2d 85 (1993). 

In this case, the procedures used are of little help in 
determining the nature of these contempt proceedings. It was 
not the State, but, rather, Ringer who initiated these contempt 
proceedings. In criminal contempt proceedings where the act 
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charged was not committed in the presence of the court, the 
prosecution should be in the name of the State and by 
information. McFarland v. State, 172 Neb. 251, 109 N.W.2d 
397 (1961). Reitz was then instructed by the court that she 
could claim her Fifth Amendment privilege against 
self-incrimination, as in criminal contempt proceedings. The 
procedures used were thus partly indicative of criminal 
contempt and partly indicative of civil contempt. 
We have previously encountered a case in which civil 
contempt procedures were used, and the sanction imposed was 
punitive, In re Contempt of Sileven, 219 Neb. 34, 361 N.W.2d 
189 (1985). The proceedings in that case were noticed as civil, 
and the contemner was not advised of his rights against 
self-incrimination, but was sentenced punitively. There we 
determined that the contempt proceedings were civil in nature. 
We held the criminal sanction invalid, since imposed in a 
proceeding that was instituted and tried as civil contempt. The 
same result is appropriate here. 
That the trial court later amended Reitz’ sentence so that she 
could purge herself of the jail time is of no consequence. 
Allowing her release upon the payment of $720 to Ringer’s 
attorney did not change the punitive sanction into a coercive 
one. The trial court made clear that the purpose of the sentence 
was to punish Reitz for removing her child from the 
jurisdiction. Reitz was not being sanctioned for the failure to 
pay Ringer’s attorney. Here, even after the court amended the 
sentence, there was no way for Reitz to avoid paying the $720. 
The fine was absolute and not subject to mitigation. 
In the coercive sanction . . . the contemner holds the keys 
to his jail cell, in that the sentence is conditioned upon his 
continued noncompliance. The punitive sanction is much 
like the sentence in a criminal case, in that it is absolute 
and not subject to mitigation if the contemner alters his 
future conduct towardthecourt.... 

In re Contempt of Liles, 216 Neb. 531, 534, 344 N.W.2d 626, 

628-29 (1984). The fine only served to increase an already 

excessive sentence. 

We note that the usual procedure on appeal in such a case is 
to reverse the citation for contempt and remand the cause to the 
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trial court in order that a proper civil penalty can be imposed or 
in order that a criminal proceeding can be conducted. Jn re 
Contempt of Sileven, supra. Here, however, given that Reitz 
has already spent 30 days in jail, we decline to follow the usual 
procedure. Instead, we affirm those parts of the Court of 
Appeals’ judgment in which Reitz’ conviction for criminal 
contempt was set aside; the award of $720 in attorney fees to 
Ringer was reversed; and Reitz’ remaining sentence, if any, was 
vacated. 

The Court of Appeals awarded Reitz reasonable attorney 
fees for representation at the trial, and Reitz has requested that 
this court award her attorney fees for representation before this 
court and the Court of Appeals. 

In Nebraska, the general rule is that an attorney fee may be 
recovered only when authorized by statute, or when a 
recognized and accepted uniform course of procedure allows 
recovery of an attorney fee. Dunning v. Tallman, ante p. 1, 504 
N.W.2d 85 (1993). 

Attorney fees were authorized by Neb. Rev. Stat. § 42-351 
(Supp. 1991) for proceedings to modify custody which arise out 
of dissolution of marriage cases. See Nimmer v. Nimmer, 203 
Neb. 503, 279 N.W.2d 156 (1979). See, also, Lainson v. 
Lainson, 219 Neb. 170, 362 N.W.2d 53 (1985). However, this 
custody dispute arose out of a filiation proceeding, and no 
statute authorizes an award of attorney fees in such a 
proceeding. No uniform course of procedure allows recovery, 
either. The Court of Appeals, therefore, erred in awarding 
Reitz attorney fees for representation at the trial. For the same 
reason, we deny the motion for attorney fees Reitz filed in this 
court. 

Ringer lastly contends that the Court of Appeals failed to 
give “great weight” to the fact that the trial court had the - 
opportunity to see and hear the witnesses and accepted one 
version of the facts over another, and that this case should have 
been remanded for further proceedings to determine what was 
in the best interests of the child. 

In de novo review, “ ‘ “when the evidence is in conflict, [an 
appellate court] considers, and may give weight to, the fact that 
the trial judge heard and observed the witnesses and accepted 
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one version of the facts rather than another.” ’ ” (Emphasis 
supplied.) Schulze v. Schulze, 238 Neb. 81, 84, 469 N.W.2d 139, 
141-42 (1991). Under this standard, an appellate court is not 
required to give any weight to the trial court’s findings, much 
less great weight. Accordingly, this argument is without merit. 


CONCLUSION 

Although the trial court’s order was final so that the Court of 
Appeals had jurisdiction of the case, the Court of Appeals 
erroneously held that a trial court must find both parents unfit 
before acquiring temporary legal custody of a child. The Court 
of Appeals also erroneously determined that when a divorce 
decree is silent on the matter, a custodial parent is not required 
to obtain permission from the courts before removing a child 
from this jurisdiction. 

The Court of Appeals properly set aside Reitz’ conviction for 
criminal contempt and the trial court’s award of $720 in 
attorney fees to Ringer. However, with regard to the rest of the 
Court of Appeals’ judgment: The Court of Appeals is directed 
to remand this cause to the district court, which shall make a 
determination of permanent custody; pursuant to its award of 
custody, the trial court shall require that child support 
payments be in accordance with the Nebraska Child Support 
Guidelines; and the Court of Appeals’ award of reasonable 
attorney fees to Reitz for the trial below is reversed, and Reitz’ 
motion for attorney fees for representation before this court 
and the Court of Appeals is denied. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 

SHANAHAN, J., not participating in the decision. 

WHITE, J., dissenting. 

The majority concludes, in part, that the district court 
properly took legal custody of the minor child. I respectfully 
dissent. 

The majority finds that there has been a material change in 
circumstances warranting modification of the decree. The 
majority then addresses whether the ordered modification was 
proper, that is, whether the court properly obtained legal 
custody of the child. In this context, the majority confronts our 
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opinion in Ensrud v. Ensrud, 230 Neb. 720, 433 N.W.2d 192 
(1988). 

In Ensrud, we held that a court may take legal custody of a 
child in a dissolution proceeding only if both parents are unfit 
or if the court lacks adequate information regarding the best 
interests of the child. Although the majority states that Ensrud 
does not apply, the majority in fact expands the Ensrud rule and 
holds that a court may also take legal custody of a child if the 
court lacks adequate information regarding the parents’ 
fitness. In applying the expanded rule, the majority assumes 
that the trial court in the present case lacked information 
regarding the parents’ fitness and concludes that the court was 
therefore justified in taking legal custody. 

I disagree with the majority’s assumption and conclusion. In 
the present case, the trial court did not lack information 
regarding the fitness of both parents. 

The father’s fitness was called into question by the mother. In 
her answer, the mother alleged that the father was an unfit 
parent. The mother testified to support this allegation. The 
mother also presented an expert who testified that it would not 
be in the child’s best interests to grant custody to the father. The 
trial court stated that it viewed the mother’s testimony with 
some skepticism. Nevertheless, the trial court respected the 
expert as a witness with an unbiased opinion. Arguably, then, 
the trial court may have concluded that the father’s fitness 
required further investigation. 

The mother’s fitness, however, was never called into 
question. There were neither allegations nor evidence to suggest 
that the mother was unfit. The mother’s only failings as a parent 
were (1) that she would be in jail on contempt charges for 30 
days and (2) that she had previously taken the child out of the 
state without the court’s permission. Even if these failings 
raised a question of the mother’s fitness—which I do not 
purport to decide—both of these failings were fully known to 
the court at the time of the hearing; neither of these failings 
required further investigation. 

In fact, the trial court never explicitly addressed the parents’ 
fitness. Instead, the trial court stated that “it would be in the 
best interests of the minor child that neither party have legal 
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custody and that the Court take legal custody of the child at this 
time until further order.” The trial court’s custody order does 
not mention fitness, but instead echoes the “best interests” 
language. 

I would find that the trial court did not lack information 
regarding the mother’s fitness. The trial court was not entitled 
to take legal custody of the minor child under the expanded 
Ensrud rule. 

I would also find that the trial court was not entitled to take 
legal custody of the minor child under the old Ensrud rule. The. 
trial court did not find that either the mother or the father was 
unfit. As a general rule, unfitness must be affirmatively 
established. See Peterson vy. Peterson, 224 Neb. 557, 399 
N.W.2d 792 (1987). The trial court also did not find that this 
was one of the extraordinary situations in which the court 
lacked information as to the best interests of the child. See 
Ensrud, supra. 

The record reflects that the trial court had no need to 
investigate fitness, that the parents were not affirmatively 
adjudicated to be unfit, and that the court did not lack 
information as to the best interests of the child. Therefore, the 
trial court could not properly retain legal custody of the child. 

CAPORALE, J., joins in this dissent. 


‘STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLANT, V. JESSE L. 
PERRIGO, APPELLANT AND CROSS-APPELLEE. 
510 N.W.2d 990 


Filed January 21,1994. No.S-92-1050. 


1. Rules of Evidence: Other Acts. Neb. Evid. R. 404(2) (Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1989)) is an inclusionary rule permitting the use of relevant, 
specific acts for all purposes except to prove character of a person in order to 
show that such person acted in conformity with character. 

. Neb. Evid. R. 404(2) (Neb. Rev. Stat. § 27-404(2) (Reissue 

1989)) is subject to the overriding protection of Neb. Evid. R. 403 (Neb. Rev. 

Stat. § 27-403 (Reissue 1989)). 

. The purposes set forth in Neb. Evid. R. 404(2) (Neb. Rev. Stat. 
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§ 27-404(2) (Reissue 1989)) are illustrative only and not intended to be 
exhaustive or mutually exclusive. 

4. Criminal Law: Trial: Evidence: Stipulations. Refusal of a trial court to accept an 
offer by a defendant to stipulate to an essential element of the alleged offense 
ordinarily constitutes no ground for a new trial. 

5. Prior Convictions: Evidence: Proof. if evidence of a prior conviction is relevant 
to establish elements of another crime, and if the probative value of the evidence 
is not substantially outweighed by the danger of unfair prejudice, the State may 
prove a prior conviction in any permissible manner. 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CORRIGAN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Janine F. Ucchino for appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 


HastTIncs, C.J., BOSLAUGH, WHITE, CAPORALE, 
FAHRNBRUCH, and LANPHIER, JJ., and Moran, D.J., Retired. 


Moran, D.J., Retired. 

Jesse L. Perrigo appeals his convictions of first degree 
murder, see Neb. Rev. Stat. § 28-303 (Reissue 1989), a Class I 
felony; use of a firearm to commit a felony, see Neb. Rev. Stat. 
§ 28-1205 (Reissue 1989), a Class HI felony; and possession of a 
firearm by a felon, see Neb. Rev. Stat. § 28-1206 (Reissue 
1989), a Class IV felony. Perrigo was sentenced to life in prison 
for conviction of first degree murder, 10 years’ imprisonment 
for conviction of use of a firearm to commit a felony, and 5 
years’ imprisonment for conviction of possession of a firearm 
by a felon, all sentences to be served consecutively. The State 
cross-appeals the district court’s refusal to give one of the 
State’s proposed jury instructions. 


FACTUAL BACKGROUND 
Around | a.m. on November 29, 1991, the morning after 
Thanksgiving, the body of Jerry Lee Linkenhoker was found in 
the street by a passing motorist near 144th Street and Military 
Avenue in Douglas County. Linkenhoker, a cabdriver for 
Happy Cab, had been last dispatched around 12:21 a.m. to pick 
up a fare at 72d and Blondo Streets in Omaha at the request of a 
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caller who gave the name “Schaefer.” An autopsy of 
Linkenhoker revealed that he died of multiple .32-caliber 
gunshot wounds. 

Later the night of November 29, the Douglas County 
sheriff’s investigation led deputies to the home of Jesse L. 
Perrigo. At the deputies’ request, and after being apprised of 
the investigation, Perrigo and his father, in whose basement 
Perrigo lived, consented to a search of the home. 

During the consensual search of the basement, a brown, 
leather-type briefcase was found. Inside the briefcase was a 
.32-caliber six-shot Colt revolver and some of Linkenhoker’s 
personal effects. Perrigo was then arrested for being a felon in 
possession of a firearm and was read his Miranda rights. In 
response to the deputies’ questions, Perrigo stated that Brian 
Schaefer had given him the gun and the briefcase earlier that 
day. 

Deputy Pamela Giangrosso testified about her questioning 
Perrigo at the Douglas County sheriff’s road patrol office. 
After being advised of his Miranda rights, Perrigo told her that 
Schaefer gave Perrigo the briefcase containing the gun and the 
cabdriver’s effects to hide. Perrigo initially told Giangrosso that 
he had spent the evening of November 28 by himself at Robert 
J’s Pub, staying there until the bar closed. However, Perrigo 
later changed his story, telling Giangrosso that he and Schaefer 
planned to go to a party at 144th and Military and that Schaefer 
called for a cab to pick them up at the Burger King near 72d and 
Blondo. 

Perrigo told Giangrosso that while Schaefer and he were in 
the cab, Schaefer told Perrigo they should jump out of the cab 
and not pay the fare once the cab reached the destination given 
to the driver. According to Perrigo, once the cab reached the 
designated point, he jumped from it and ran into a field, 
hearing gunshots being fired from the area of the cab as he ran. 
Perrigo said that he ran through the nearby fields to a barn or 
outbuilding and fell asleep for “a couple of hours.” On 
awakening, he walked home, not returning to the area where he 
had jumped from the cab. Perrigo told Giangrosso that he did 
not know where Schaefer went after the shooting or how 
Schaefer got home. 
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Giangrosso testified without objection that Perrigo admitted 
he had stolen a .32-caliber gun and some money from Danny’s 
Bar earlier in the week, in contradiction to what Perrigo had 
previously told Giangrosso. However, Perrigo denied being in 
possession of the gun. At that point, the interrogation was 
interrupted briefly, and Giangrosso was informed outside the 
interview room that Perrigo had become the suspect in the 
homicide investigation. Giangrosso then confronted Perrigo 
with articles of clothing, believed to be bloodstained, found 
during the search of his home, and with pictures of 
Linkenhoker at the crime scene and at the morgue prior to 
autopsy, including a picture showing Linkenhoker’s watch 
pulled down onto his hand. Perrigo insisted that while he had 
been in Linkenhoker’s cab with Schaefer, he was not in the cab 
when the shooting occurred. The interview then ended, and 
Perrigo was booked on the charge of criminal homicide and 
transported to the county’s corrections facility. 

’ Shortly after Perrigo was taken to the corrections facility, he 
insisted on seeing Giangrosso. Giangrosso went to meet with 
Perrigo, and advised him again of his Miranda rights. 

Perrigo then changed his account and admitted to 
Giangrosso that he had taken Linkenhoker’s cab from 144th 
and Military after the shooting. He told Giangrosso that after 
the shooting, he returned to the cab and found the driver 
slumped over the steering wheel. He then pulled Linkenhoker 
out of the cab and drove the cab home. Perrigo said that the 
reason Linkenhoker’s watch was pulled down over his hand was 
not because Perrigo had attempted to take the watch, but 
because it got pulled down as Perrigo dragged the driver’s body 
out of the cab. Perrigo admitted that the jeans Giangrosso had 
shown him earlier were his, and told her that the jeans were 
probably stained with Linkenhoker’s blood, since Perrigo sat in 
the driver’s seat, where Linkenhoker had been shot, as Perrigo 
drove the cab away from the scene. Further changing his 
version of the facts, Perrigo admitted that he had suggested to 
Schaefer that they go out on Thanksgiving evening and do a 
robbery. However, Perrigo later changed his mind. Perrigo 
continued to claim he was not in the cab at the time of the 
shooting. However, Perrigo admitted that he, not Schaefer, had 
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called for the cab that night. Throughout questioning, Perrigo 
denied shooting Linkenhoker, maintaining instead that 
Schaefer did the killing. 

Schaefer testified that he saw Perrigo on Tuesday, November 
26, 1991. That day, Perrigo showed Schaefer a bank bag with 
money in it and a .32-caliber gun. Schaefer identified the gun 
found during the search of Perrigo’s home as the same gun he 
had seen on November 26. Over Perrigo’s objection, Schaefer 
testified that Perrigo told him that Perrigo had stolen the gun, 
money, and a bank bag from Danny’s Bar. Schaefer testified 
that Perrigo called him several times on Thanksgiving Day, 
November 28. Schaefer said that around 8 o’clock 
Thanksgiving evening, Perrigo called and asked Schaefer if he 
wanted to “go out and make some money.” Schaefer told 
Perrigo that he would think about it. Schaefer testified that he 
called Perrigo around 9 o’clock Thanksgiving evening and told 
Perrigo he would not go out with him. Schaefer said he last 
talked to Perrigo that night sometime after 11:15 and again told 
Perrigo that he would not go out with him. Schaefer testified 
that he slept that night in the apartment living room of his 
grandmother’s with whom he stayed. Schaefer’s cousin slept on 
the couch, while Schaefer’s great-uncle and Schaefer slept on 
the floor. 

Schaefer testified that during the day of November 29, 1991, 
Perrigo called him. Perrigo told Schaefer that Perrigo had gone 
out the night before and “did something very bad last night, 
and, phew, I almost got caught.” In conversations later that 
day, Perrigo told Schaefer nothing about what had happened 
the night before. Lateon November 29, Schaefer called Perrigo 
from a bar. Perrigo told Schaefer in that conversation that “the 
cops were at [Perrigo’s] house questioning him about a cab 
driver.” 

Over Perrigo’s objection, Danny Arcuri, the owner of 
Danny’s Bar, testified that his bar had been burglarized on 
November 26, 1991. During the burglary, a .32-caliber Colt 
revolver was stolen. Arcuri identified the gun found during the 
search of Perrigo’s home as the gun taken during the burglary 
of his bar. At Perrigo’s request, the trial court gave a limiting 
instruction concerning Arcuri’s testimony, telling the jury that 
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Arcuri’s testimony about the burglary of Danny’s Bar was to be 
used only in determining the voluntariness and truthfulness of 
Perrigo’s statement to Giangrosso and whether Perrigo’s 
admission was corroborated. 

Mark Bohaty, a firearms and tool-mark examiner for the 
Nebraska State Patrol Criminalistics Laboratory, testified that 
marks on the test-fired bullets and on bullets found in 
Linkenhoker’s body were consistent with the general 
characteristics of marks made on bullets fired by Colts of the 
.32-caliber weapon’s design. However, Bohaty further testified 
that the gun found in Perrigo’s home lacked the “unique 
peculiarities needed for absolute positive identification.” In 
other words, the gun failed to leave its “fingerprints” on 
test-fired bullets. Therefore, Bohaty was unable to positively 
determine whether the bullets found in Linkenhoker’s body 
were or were not fired from the gun found in Perrigo’s 
possession. 

Before trial, Perrigo moved in limine to prevent introducing 
into evidence the nature of Perrigo’s prior felony conviction 
and the burglary of Danny’s Bar. Both motions in limine were 
overruled. Perrigo preserved those issues on appeal by 
objections at trial. The State rejected Perrigo’s offer to stipulate . 
that he was a convicted felon for the purpose of the felon in 
possession of a firearm charge. Instead, the State offered, over 
Perrigo’s objection, a certified copy of the judgment and 
sentence for Perrigo’s prior conviction for attempted burglary. 
In instructing the jury, the court gave a limiting instruction that 
the prior felony conviction was to be considered to establish one 
of the elements of the crime of possession of a firearm by a 
felon, and repeated its limiting instruction concerning the 
burglary of Danny’s Bar. Perrigo was convicted of first degree 
murder, use of a firearm to commit a felony, and possession of a 
firearm by a felon. 


ASSIGNMENTS OF ERROR 
Perrigo assigns as error the district court’s admission of 
evidence concerning the nature of his prior felony conviction 
and prior bad acts, specifically, the burglary of Danny’s Bar. 


996 244 NEBRASKA REPORTS 


STANDARD OF REVIEW 

“[I]n all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility-of evidence... .” 
State v. Messersmith, 238 Neb. 924, 936, 473 N.W.2d 83, 92 
(1991). Accord, State v. Toney, 243 Neb. 237, 498 N.W.2d 544 
(1993); State v. Jacob, 242 Neb. 176, 494 N.W.2d 109 (1993); 
State vy. Thomas, 240 Neb. 545, 483 N.W.2d 527 (1992). 
“Although the word ‘discretion,’ in one form or another, does 
not appear in either Rule 401 or Rule 403, nevertheless, judicial 
discretion, as a factor in admissibility, is implicit in Rule 401, 
concerning the admission of relevant evidence, and Rule 403, 
regarding exclusion of relevant evidence.” State v. 
Messersmith, 238 Neb. at 936, 473 N.W.2d at 92. 


“OTHER ACTS” EVIDENCE 

To be admissible, evidence must be relevant and not subject 
to exclusion under the U.S. or Nebraska Constitutions, federal 
or state statutes, or rules adopted by the Nebraska Supreme 
Court. See Neb. Evid. R. 402 (Neb. Rev. Stat. § 27-402 
(Reissue 1989)). Evidence not relevant is inadmissible. Id. 
“Relevant evidence means evidence having any tendency to 
make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable 
than it would be without the evidence.” Neb. Evid. R. 401 (Neb. 
Rev. Stat. § 27-401 (Reissue 1989)). 

Neb. Evid. R. 404(2) (Neb. Rev. Stat. § 27-404(2) (Reissue 
1989)) is arule of relevance. See State v. Coca, 216 Neb. 76, 341 
N.W.2d 606 (1983). 

Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
Rule 404(2). 

“Rule 404(2) of the Nebraska Evidence Rules is an 
inclusionary rule permitting the use of relevant, specific 


STATE v. PERRIGO 997 
Cite as 244 Neb. 990 


acts for all purposes except to prove character of a person 

in order to show that such person acted in conformity with 

character. Thus, Rule 404(2) permits evidence of other 

acts if such acts are relevant for any purpose other than to 

show a defendant’s propensity or disposition to commit 

the crime charged.” 
State v. Clancy, 224 Neb. 492, 497, 398 N.W.2d 710, 714-15 
(1987), disapproved on other grounds, State v. Culver, 233 
Neb. 228, 444 N.W.2d 662 (1989). Accord, State v. Phelps, 241 
Neb. 707, 490 N.W.2d 676 (1992); State v. Timmerman, 240 
Neb. 74, 480 N.W.2d 411 (1992); State v. Craig, 219 Neb. 70, 
361 N. W.2d 206 (1985). 

“However, Rule 404(2) is subject to the overriding protection 

of Rule 403 of the Nebraska Evidence Rules .. . .” State v. 
Craig, 219 Neb. at 77, 361 N.W.2d at 213. See, State v. Phelps, 
supra; State v. Jacobs, 226 Neb. 184, 410 N.W.2d 468 (1987). 
“Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence.” Neb. Evid. R. 403 (Neb. 
Rev. Stat. § 27-403 (Reissue 1989)). While most, if not all, 
evidence offered by a party is “calculated to be prejudicial to 
the opposing party,” only evidence tending to suggest a decision 
on an improper basis is “unfairly prejudicial” and a concern 
under rule 403. State v. Phelps, 241 Neb. at 722-23, 490 N.W.2d 
at 688. See, State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 
(1991); State v. Lonnecker, 237 Neb. 207, 465 N.W.2d 737 
(1991). In summary, rule 404(2) requires a two-step inquiry. See 
United States v. Beechum, 582 F.2d 898 (5th Cir. 1978), cert. 
denied 440 U.S. 920, 99 S. Ct. 1244, 59 L. Ed. 2d 472 (1979). 
First, relevance of the evidence at issue is determined. Rule 
404(2) permits admission of other acts evidence if it is relevant 
to prove some fact of consequence other than the defendant’s 
bad character. See, State v. Phelps, supra; State v. 
Timmerman, supra; State v. Clancy, supra; State v. Craig, 
supra. Second, rule 403 requires a determination of whether the 
probative value of the other acts evidence is substantially 
outweighed by the danger of unfair prejudice. 
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The principal issue at trial was the identity of the person who 
killed Linkenhoker. Perrigo asserted in his statements to 
Giangrosso that Schaefer, not himself, shot and killed 
Linkenhoker. Perrigo also asserted that Schaefer had given him 
the briefcase containing the .32-caliber gun and Linkenhoker’s 
personal effects. 

On appeal, Perrigo argues that the State offered evidence of 
the bar burglary and the gun’s origin “merely to show Perrigo 
was acommon thief and was acting in conformity therewith.” 
Brief for appellant at 9. Perrigo further argues that the evidence 
of the burglary could not withstand a rule 403 balance. We 
disagree. 

The identity of the crime’s perpetrator was put in issue by 
Perrigo’s statements to Giangrosso. Therefore, who shot 
Linkenhoker was a fact of consequence at trial. Perrigo 
admitted taking the .32-caliber gun in the burglary of Danny’s 
Bar a few days before the shooting. His possession of the gun 
after the shooting, coupled with Schaefer’s alibi, discredited 
Perrigo’s story blaming Schaefer for Linkenhoker’s death and 
naming Schaefer as the source of the gun found in Perrigo’s 
possession. Evidence concerning the gun’s origin in the bar 
burglary established that Perrigo possessed the gun before 
Linkenhoker was killed. When we link the evidence of 
Schaefer’s alibi and the gun that was found in Perrigo’s 
possession after the shooting, we find it more likely that the gun 
was in Perrigo’s possession at the time Linkenhoker was killed. 
Therefore, the evidence of the burglary of Danny’s Bar was 
relevant under rule 404(2). 

The evidence of the bar burglary was also relevant to show 
Perrigo’s opportunity to commit the crime charged. While 
Wright and Graham note that the meaning of “opportunity” in 
rule 404 is somewhat mysterious, they conclude that 
“opportunity” likely means what Wigmore termed “capacity,” 
that is, a “person’s physical or mental ability to perform the act 
in question.” 22 Charles A. Wright & Kenneth W. Graham, Jr., 
Federal Practice and Procedure: Evidence § 5241 at 485 (1978). 
According to Wright and Graham, no inference concerning a 
defendant’s character is necessary with regard to opportunity, 
since “the definition of ‘character’ does not include physical or 
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mental ability.” Jd. Noting that this opportunity or capacity 
evidence would often be used to identify the defendant as the 
one who did the crime, Wright and Graham state that “the 
ability shown must not be one shared by the entire populace.” 
Id. at 486. 

Other state and federal courts have recognized the relevance 
of other acts evidence regarding opportunity or capacity. In 
State v. Brooks, 57 Or. App. 98, 643 P.2d 1324 (1982), the state 
argued that evidence concerning the theft and resale of certain 
weapons was necessary to account for the never-found murder 
weapon’s origin and the later discovery of the holster for the 
missing gun in the defendant’s house. The Court of Appeals of 
Oregon determined that the evidence was admissible because 
evidence of the theft of the weapons and their resale 
corroborated an accomplice’s testimony and “went far toward 
showing defendant’s opportunity to commit the crime.” Jd. at 
107, 643 P.2d at 1330. 

In People v Billington, 116 Mich. App. 220, 323 N.W.2d 343 
(1982), the prosecution introduced other acts evidence that the 
defendant and three others had stolen the murder weapon, a 
.270-caliber rifle, during a burglary. In upholding the 
admission of the other acts evidence, the Court of Appeals of 
Michigan stated: “[T]he prior breaking and entering was clearly 
relevant to establish defendant’s access to the murder weapon, 
which fact tends to refute his claimed defense that he did not 
participate in the shooting and thus had no intent to commit the 
charged crime.” Jd. at 231, 323 N. W.2d at 348. 

The U.S. Court of Appeals for the Tenth Circuit in United 
States v. Waldron, 568 F.2d 185 (10th Cir. 1977), cert. denied 
434 U.S. 1080, 98 S. Ct. 1276, 55 L. Ed. 2d 788 (1978), upheld 
the admissibility of other acts evidence under Fed. R. Evid. 
404(b). At trial, evidence of a prior burglary was admitted by 
the defendant and an accomplice, in which burglary guns were 
stolen which were later used in the charged bank robbery. An 
accomplice testified that the defendant retained possession of 
the guns. The 10th Circuit concluded that evidence of the 
defendant’s possession of the weapons was “highly probative” 
of the issue of identity. United States v. Waldron, 568 F.2d at 
187. See, also, United States v. Covelli, 738 F.2d 847 (7th Cir. 
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1984), cert. denied 469 U.S. 867, 105 S. Ct. 211, 83 L. Ed. 2d 
141. 

The evidence concerning the bar burglary established 
Perrigo’s possession of a particular .32-caliber gun before 
Linkenhoker’s murder. While no doubt many .32-caliber guns 
are possessed among the general public, the possession of this 
particular gun, taken from Danny’s Bar, was unique to Perrigo 
because, unlike other guns, this particular weapon failed to 
leave distinctive marks on the .32-caliber bullets found lodged 
in Linkenhoker’s body or on bullets test-fired from the weapon 
by a firearms expert. Possession of this gun before the murder 
provided Perrigo the opportunity or capacity to use this gun in 
the crime charged, thereby identifying Perrigo as the one who 
shot and killed Linkenhoker. Thus, evidence of the bar burglary 
in which the gun was stolen was relevant under rule 404(2). 

Because the admissibility of other acts evidence under rule 
404(2) is subject to rule 403, we must consider whether the 
probative value of the gun’s origin in the bar burglary is 
substantially outweighed by the danger of unfair prejudice or 
other factors listed in rule 403, such as misleading the jury, 
confusing the issues, or undue delay. See rule 403. 

“ ‘Probative value is a relative concept; the probative value 
of a piece of evidence involves a measurement of the degree to 

which the evidence persuades the trier of fact that the particular 
’ fact exists and the distance of the particular fact from the 
ultimate issues of the case.’ ” State v. Bostwick, 222 Neb. 631, 
639, 385 N.W.2d 906, 912 (1986) (quoting Andrew K. Dolan, 
Rule 403: The Prejudice Rule in Evidence, 49 §. Cal. L. Rev. 
220 (1976)). Accord, State v. Messersmith, 238 Neb. 924, 473 
N.W.2d 83 (1991); State v. Baltimore, 236 Neb. 736, 463 
N.W.2d 808 (1990). “In the context of Neb. Evid. R. 403, 
‘unfair prejudice’ means an undue tendency to suggest a 
decision on an improper basis.” State v. Lonnecker, 237 Neb. 
207, 210-11, 465 N.W.2d 737, 741 (1991). Accord State v. 
Messersmith, supra. 

Evidence of the bar burglary placed this particular gun in 
Perrigo’s possession before the crime, thereby linking him to 
the shooting of Linkenhoker. Evidence of the bar burglary 
corroborates Schaefer’s testimony. Furthermore, Perrigo’s 
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obtaining the gun in the burglary before the murder provided 
him an opportunity to use the gun to shoot Linkenhoker, which 
situation also links Perrigo to the shooting. 

The probative value of the burglary evidence was not 
outweighed by the danger of unfair prejudice or any other 
factor listed in rule 403. The district court’s limiting instruction 
restricted the jury’s use of the evidence and minimized the 
tendency to suggest a decision on an improper basis. See Neb. 
Evid. R. 105 (Neb. Rev. Stat. § 27-105 (Reissue 1989)) 
(restrictive instruction on the proper use of evidence admissible 
for one purpose but inadmissible for another). Consequently, 
the court’s instruction reduced possible prejudice due to 
admission of the bar burglary evidence. 

Since the evidence concerning the burglary of Danny’s Bar 
was relevant under rule 404(2), and since its probative value was 
not outweighed by the danger of unfair prejudice under rule 
403, evidence of the burglary was properly admitted. 


EVIDENCE OF PRIOR FELONY CONVICTION 

Perrigo argues that evidence of his prior felony conviction 
for attempted burglary was offered by the State “solely to show 
that Perrigo was a thief and acted in conformity with this bad 
character.” Brief for appellant at 8. He further argues that the 
probative value of his prior felony conviction was substantially 
outweighed by the danger of unfair prejudice. We disagree. 

It should be noted that rule 404(2)’s list of permissible 
purposes is not exhaustive. “The ‘purposes’ set forth in Rule 
404(2) are illustrative only and not intended to be exhaustive or 
mutually exclusive.” State v. Craig, 219 Neb. 70, 77, 361 
N.W.2d 206, 213 (1985). See, State v. Phelps, 241 Neb. 707, 490 
N.W.2d 676 (1992); State v. Timmerman, 240 Neb. 74, 480 
N.W.2d 411 (1992). Therefore, if evidence of the prior felony 
conviction was offered for a purpose other than to show 
Perrigo’s propensity to commit the crime charged, it would be 
relevant under rule 404(2), and its admissibility would be 
subject to rule 403. 

First, evidence of the prior conviction was offered to 
establish one of the elements of possession of a firearm by a 
felon. Therefore, evidence of the prior conviction was relevant 


1002 244 NEBRASKA REPORTS 


for a reason other than to show Perrigo’s propensity to commit 
the crime charged. Second, the probative value of the prior 
conviction evidence is not substantially outweighed by the 
danger of unfair prejudice, since the district court limited the 
jury’s use of the evidence to establish the elements of possession 
of a firearm by a felon. In light of the court’s instruction, we 
cannot say that the evidence tended to suggest a decision on an 
improper basis or that Perrigo was unfairly prejudiced. 
Evidence of Perrigo’s prior felony conviction was properly 
admitted. 

Perrigo asserts that the State should not have been permitted 
to prove the charge of possession of a firearm by a felon by 
using a copy of the prior judgment, which Perrigo termed “the 
most prejudicial and inflamatory [sic] evidence available.” 
Brief for appellant at 11. Instead, Perrigo argues that the State 
should have been required to accept Perrigo’s offer to stipulate 
that he was a felon. 

Perrigo further argues that we should by analogy apply our 
reasoning in State v. Olsan, 231 Neb. 214, 436 N.W.2d 128 
(1989), which prescribed the parameters for proper 
impeachment under Neb. Evid. R. 609 (Neb. Rev. Stat. 
§ 27-609 (Reissue 1989)) (impeachment by evidence of 
conviction of crime). In Olsan, we held that a prosecutor’s 
cross-examination of a defendant concerning how many times 
the defendant had been convicted of felonious escape violated 
the boundaries established for impeachment by rule 609 and 
prejudiced Olsan’s right to a fair trial. We recognized in Olsan 
that a prosecutor’s delving into the nature of a defendant’s prior 
convictions “ravished the rationale of Rule 404, which is 
equally applicable to Neb. Evid. R. 609... .” 231 Neb. at 225, 
436 N.W.2d at 135-36. 

We know that rules 404 and 609 have similar rationales. 
Nevertheless, we decline to fashion a per se rule requiring the 
State to stipulate to prior convictions. We note that in State v. 
Narcisse, 187 Neb. 209, 188 N.W.2d 715 (1971), we said that 
refusal of a trial court to accept an offer by the defendant to 
stipulate to an essential element of the alleged offense 
ordinarily constitutes no ground for a new trial. 

If evidence of a prior conviction is relevant to establish 
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elements of another crime, and if the probative value of the 
evidence is not substantially outweighed by the danger of unfair 
prejudice, the State may prove a prior conviction in any 
permissible manner. See rules 404(2) and 403. As we said in 
State v. Ondrak, 212 Neb. 840, 842, 326 N.W.2d 188, 189-90 
(1982): 
Where conviction of a previous crime is an essential 
element of the crime charged, proof of prior convictions is 
properly made by offering in evidence the complaint or 
information, judgment rendered on the verdict or plea of 
guilty, evidence that the judgment has become final, and 
that the defendant in an earlier conviction is the same 
person presently before the court. 

In the present case, the State offered a certified copy of the 
judgment and sentence from Perrigo’s prior conviction of 
attempted burglary. The trial court limited the jury’s use of 
evidence of the prior felony, reducing the risk the jury would use 
the evidence improperly. The court’s limiting instruction 
diminished the risk of unfair prejudice, and evidence of 
Perrigo’s prior conviction was properly admitted. Perrigo’s 
assignment of error is without merit. Accordingly, we affirm 
Perrigo’s convictions. 

Since we have determined the controversy between the State 
and Perrigo, we need not address the State’s cross-appeal. “It is 
not our function to render advisory opinions.” State v. 
Hochstetler, 214 Neb. 482, 486, 334 N.W.2d 455, 458 (1983). 
See, also, Mullendore v. Nuernberger, 230 Neb. 921, 434 
N.W.2d 511 (1989) (existence of case or controversy required 
for exercise of judicial power in Nebraska). 

AFFIRMED. 
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